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Abstract: A human right to the environment is increasingly recognised in both 

domestic and international law. Also in Polish legal scholarship, there is a 

discussion over the possibility of deriving a right to the environment from the 

Constitution or ordinary statutes, including Article 4(1) of the Environmental 

Protection Law Act. The existing English translations of its opening words, 

and specifically the term powszechne korzystanie ze środowiska, appear to 

mirror the legal controversy. Compared to Poland, the major common law 

jurisdictions, i.e. England and the USA, show multiple differences in respect 

of the public’s enjoyment of the environment. In addition to a distinct legal 

mentalité, grounded on a case-by-case approach, negative freedoms and 
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remedies thinking, both jurisdictions are characterised by considerable private 

ownership of natural resources like rivers and forests. In view of this legal and 

translation problem, the present paper seeks to employ comparative law 

methodology to establish an acceptable English translation equivalent of the 

term powszechne korzystanie ze środowiska. The analysis is also an attempt to 

go beyond the ways in which the use of comparative law in legal translation is 

typically perceived, i.e., beyond functionalism, beyond microcomparison and 

beyond conceptual analysis. 

 

Keywords: comparative law, legal translation, functional method, right to the 

environment in Poland, powszechne korzystanie ze środowiska 

 

 

PRAWO DO ŚRODOWISKA? ARTYKUŁ 4 UST. 1 USTAWY – 

PRAWO OCHRONY ŚRODOWISKA Z PERSPEKTYWY ŁĄCZĄCEJ 

PRAWO PORÓWNAWCZE I POLSKO-ANGIELSKIE 

TŁUMACZENIE PRAWNICZE 

 

Streszczenie: Prawo człowieka do środowiska zdobywa coraz szersze uznanie 

w krajowych i międzynarodowych systemach prawnych. Również w polskiej 

nauce prawa toczy się dyskusja na temat możliwości wyprowadzenia prawa do 

środowiska z Konstytucji bądź ustaw zwykłych, w tym z art. 4 ust. 1 Ustawy 

– Prawo ochrony środowiska. Wydaje się, że sposób przełożenia 

początkowych słów tego przepisu – w szczególności terminu „powszechne 

korzystanie ze środowiska” – w istniejących tłumaczeniach ustawy na język 

angielski odzwierciedla wspomniane kontrowersje prawne. W zakresie 

problematyki korzystania przez obywateli ze środowiska między Polską a 

Anglią i Stanami Zjednoczonymi, jako najważniejszymi systemami prawnymi 

common law, występuje wiele różnic. Oprócz odmiennej mentalności prawnej, 

zorientowanej na fakty konkretnych spraw, wolności negatywne i dostępne 

środki ochrony prawnej, systemy te charakteryzują się wysokim udziałem 

własności prywatnej zasobów naturalnych takich, jak rzeki i lasy. W 

kontekście powyższego problemu prawno-tłumaczeniowego niniejszy artykuł 

ma na celu wykorzystanie metod prawnoporównawczych do ustalenia 

akceptowalnego angielskiego ekwiwalentu tłumaczeniowego terminu 

„powszechne korzystanie ze środowiska”. Przeprowadzona analiza stanowi 

również próbę wyjścia poza typowe sposoby zastosowania prawa 

porównawczego w tłumaczeniu prawniczym, tj. poza metodę funkcjonalną, 

mikrokomparatystykę i analizę pojęciową. 

 

Słowa kluczowe: prawo porównawcze, komparatystyka prawnicza, 

tłumaczenie prawnicze, metoda funkcjonalna, prawo do środowiska w Polsce, 

powszechne korzystanie ze środowiska 
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1. Introduction 

As exemplified by the 2021 Human Rights Council Resolution 48/132, 

a human right to the environment is increasingly recognised, although 

not without difficulties, in both domestic and international law (Cima 

2022). Also in Polish legal scholarship, there is an ongoing discussion 

over the possibility of deriving some kind of right to the environment 

from the Constitution (Rakoczy 2013; Zaborniak 2017: 202–50) or 

ordinary statutes (Radecki 2011: 74–80), including Article 4(1) of the 

Polish Environmental Protection Law Act (hereinafter: the Act) 

(Trzewik 2016). Both constitutional (Działocha and Łukaszczuk 2016; 

Danecka and Radecki 2021: 253–54) and statutory (Mikosz 2019) 

grounds for such a right are, however, questionable. 

This legal controversy is mirrored by the existing English 

translations of the opening words of Article 4(1) of the Act, presented 

in the table below. 

 

 
2 https://linkmn.gr/bg7J6b (accessed 28 March 2023). 
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Table 1. Existing translations of the opening words of Article 4(1) of the Act 

(emphasis added). 

Source text Translation 1 Translation 2 

Art. 4. 

1. Powszechne 

korzystanie ze 

środowiska 

przysługuje z mocy 

ustawy każdemu i 

obejmuje korzystanie 

ze środowiska, bez 

użycia instalacji, w 

celu zaspokojenia 

potrzeb osobistych 

oraz gospodarstwa 

domowego, w tym 

wypoczynku oraz 

uprawiania sportu […] 

Article 4. 

1. Common use of the 

environment is 

permitted pursuant to 

this Act to anyone, and 

extends to utilisation of 

the environment, 

without using an 

installation, with a 

view to satisfying 

personal and 

household needs, 

including rest and the 

practice of sports […] 

Article 4  

1. By law, every person 

shall have the right of 

general use of the 

environment, including 

the use of the 

environment, without 

availing of an 

installation, for the 

purpose of satisfying 

their personal and 

household needs, 

including rest and 

sports […] 

Source: Wolters Kluwer’s LEX database (Translation 1), European 

Commission’s Joint Research Centre3 (Translation 2). 

 

As can be observed, not only did the translators use different 

translation equivalents to represent the legal term powszechne 

korzystanie ze środowiska, but apparently, they also had different ideas 

about what legal concept this term actually represents. In view of these 

conflicting translations, a question arises about how the term 

powszechne korzystanie ze środowiska should actually be translated 

into English. The present paper seeks to answer this question by taking 

advantage of comparative law methodology. To the author’s 

knowledge, the English translation of this term has not been analysed 

in legal translation literature to date, and thus, such an analysis would 

be potentially useful for both legal translators and lawyers. The analysis 

will be partially guided by Šarčević’s (1997: 235–62) method of 

establishing acceptable equivalents, but an attempt will be made to go 

beyond the ways in which comparative law is typically utilised in 

translation studies. An additional goal of this research is, therefore, to 

provide new insights into the practical use of comparative law for legal 

translation purposes. 

 
3 https://linkmn.gr/Oo623b (accessed 28 March 2023). 
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With these goals in mind, the following section provides a brief 

outline of the role of comparative law as perceived in legal translation 

literature and indicates some areas where legal translation could go 

beyond the traditional approaches. Section 3 contains an analysis 

focused on the main translation problem, which corresponds to the three 

levels of comparative law research (macro-, meso- and 

microcomparison). On the basis of this analysis, a proposal for a 

translation equivalent of the term powszechne korzystanie ze 

środowiska has been put forward in Section 4. The Conclusions section 

reflects on the translation procedure applied, focusing on the potential 

of using more varied comparative law methodology in legal translation. 

2. The use of comparative law in legal translation 

The confrontation of the laws and languages of different legal systems 

that occurs in the process of legal translation has naturally sparked 

interest in comparative law among translation scholars. However, it 

seems that the potential of comparative law has not yet been fully 

utilised in legal translation studies and practice. 

2.1 The relationship between comparative law and legal 

translation 

While simple definitions of comparative law are obviously incomplete 

(Samuel 2014: 10–13), it could generally be said that the term 

‘comparative law’ denotes ‘an academic field of legal knowledge that 

studies law comparatively as a normative phenomenon of organised 

human communities’. In other words, it is ‘a shorthand for various ways 

to study and explain the differences and similarities between (broadly 

understood) legal systems’ (Husa 2022: 1) or ‘the hermeneutic 

explication and mediation of different forms of legal experience within 

a descriptive and critical metalanguage’ (Legrand 1997: 122–23). 

 Legal translation is, in turn, broadly defined as ‘the translation 

of texts used in law and legal settings’ (Cao 2007: 12) or ‘translation of 

texts for legal purposes and in legal settings’ (Engberg 2002: 375). It 
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involves intercultural communication that is effected across different 

languages, cultures and legal systems (Biel and Goźdź-Roszkowski 

2015: 250). There are a variety of genres subject to legal translation, 

and each of them may require specific knowledge and skills (Goźdź-

Roszkowski 2016; Matulewska 2007: 158–59). Particularly rigorous 

demands and immense responsibility are associated with translations 

that have legal force equal to that of the source text (Cao 2007: 80)4. 

Notwithstanding the multiple factors of the communicative situation of 

legal translation, which obviously shape its outcome (Kierzkowska 

2002: 72–85), a legal translator’s general goal can arguably be 

described as an attempt to convey the legal sense of the source text 

(source term) by means of the target text (target term) (cf. Kielar 1977: 

152; Šarčević 1997: 235). Achieving this goal should enable them to 

meet the duty of loyalty that a specialised translator owes to their 

communication partners (Nord 2006). This is also where comparative 

law is likely to prove useful. 

The relationship between legal translation and comparative law 

has been recognised for decades, with some authors even saying that 

‘legal translation and comparative law are, and must be, the very same 

thing’ (Schroth 1986: 53) or that ‘translating legal texts is comparative 

law in practice’ (de Groot 1987). Some crucial points of contact 

between these fields include the debate on legal transplants (Watson 

1974; Kahn-Freund 1974) – which is due to the fact that the reception 

of law naturally entails translation efforts (Sacco 1991: 11–20; 

Graziadei 2019: 456–57) – as well as the use of comparative law for 

translation purposes (Jopek-Bosiacka 2019: 246–49; Soriano-Barabino 

2016), the latter being the main focus of this paper. Nevertheless, as 

aptly noted by several authors (Doczekalska 2013: 70; Dullion 2015: 

99; Pommer 2006: 154–55; Soriano-Barabino 2016: 19–20), the goals 

of comparative law and legal translation are different. Also the models 

of comparative law research (see e.g. de Cruz 1999: 235–39; Eberle 

2011; Kischel 2019: 194–200; Legrand 2022: 389–419; Örücü 2006) 

clearly show that comparative law is not the same as legal translation. 

A legal translator is unlikely to carry out an analysis on a scale 

comparable to the scale of comparative law research for every 

problematic term in the source text (Kusik 2022: 19), and indeed the 

fact that comparative legal analyses may be too time-consuming for 

 
4 The present paper concerns a legislative text that, depending on the intended use, may 

be translated for merely informative purposes (e.g. the translations quoted in the 

introduction) or for official purposes, e.g. if needed in legal proceedings. 
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practical translation work has been pointed out by some scholars 

(Bestué 2019: 158; Biel 2008: 22; Šarčević 1997: 237). As Kischel 

(2019: 12) aptly notes, even if comparative law can be helpful in legal 

translation, solving translation problems ‘remains the translator’s task’. 

Therefore, while legal translation and comparative law have clear 

connections, they remain separate fields. It seems that a legal translator 

can benefit from comparative law by tapping into the knowledge base 

it offers (Dullion 2015) and/or by adapting some elements of 

comparative law methodology for translation purposes. An example of 

such borrowing is the concept of ‘functional equivalent’, as redefined 

by Šarčević (1997: 235–49) for legal translation purposes. 

2.2 References to comparative law in legal translation 

literature 

The translation of legal terminology is pointed out as the part of legal 

translation in which comparative law is particularly relevant (Engberg 

2017: 7; de Groot and van Laer 2006: 66; Prieto Ramos 2021: 177). 

Accordingly, Šarčević’s model of conceptual analysis, which directly 

refers to the functional method of comparative law, has become highly 

influential in legal translation studies (e.g. Chromá 2014: 286–87; 

Klabal 2020: 56–59; Kozanecka, Matulewska and Trzaskawka 2017: 

87, 94, 104–5; Matulewska 2017: 20; Soriano-Barabino 2016: 159). 

Three trends could be observed in the current legal translation 

literature referring to comparative law. Firstly, in methodological 

terms, legal translation literature seems to be dominated by the 

influence of the functional method of comparative law. This is 

illustrated by, for instance, the popularity of Šarčević’s approach and 

references to the classic textbook by Zweigert and Kötz (1998), a basic 

lecture on the functional method (Gordley 2012: 107), in major 

publications on the interactions between legal translation and 

comparative law (Pommer 2006: 107–8; Soriano-Barabino 2016: 15–

17). Secondly, as regards the levels of comparative analysis applicable 

to legal translation, a number of authors emphasise the relevance of 

microcomparison (Engberg 2020: 274; Jopek-Bosiacka 2013: 120; 

Kęsicka 2014; Klabal 2020: 55–56). Thirdly, another observation that 

could be made is that some authors assume that legal concepts are the 
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primary object of research in comparative law (Bajčić 2017: 113; 

Engberg 2017: 8, 2020: 279; Klabal 2020: 55–56). Such an assumption 

might result in the label of ‘comparative law’ being attached to 

linguistically oriented analyses that largely draw on dictionary 

definitions and bear little resemblance to actual comparative law 

practice (see e.g. Monjean-Decaudin and Popineau-Lauvray 2019). 

These ‘traditional’ approaches will be challenged in the following three 

subsections. 

2.3 Beyond functional comparative law 

The functional method dates back to the interwar period (Van Hoecke 

2015: 9), and its well-known exposition by Zweigert and Kötz (1998) 

was originally published in 1971 (Gordley 2012: 107). Although this 

method has gained a hegemonic position in comparative law (Monateri 

2021: 4), the field has not been at a standstill since the 1970s, and plenty 

of new literature on its goals, methodology and subject matter has been 

published in the last few decades (cf. Samuel 2014: 3, 16). This has 

been accompanied by a change in the field’s focus, mentality and spirit 

(Husa 2015: 3). These developments seem to have gone largely 

unnoticed in legal translation studies.  

Influential as it may be, the functional method is only one of a 

number of methods of comparative law. These include, in particular, 

the approaches that directly challenge functionalism, described as 

postmodern, critical (Husa 2015: 134–35; Kischel 2019: 97–101; Siems 

2019: 115–46) or hermeneutical (Samuel 2014: 108–20), as well as the 

structural method (Samuel 2014: 96–107), socio-legal methods and 

numerical methods (Siems 2019: 147–228). Some elements of the 

alternative approaches have been mentioned by few translation scholars 

(Engberg 2017; Pommer 2008; Skytioti 2021). 

2.4 Beyond microcomparison 

The terms ‘microcomparison’ and ‘macrocomparison’ refer to the 

levels (Van Hoecke 2015: 21) or scales of comparative law research 
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(Zweigert and Kötz 1998: 4–5). A number of comparatists argue that 

there is no clear dichotomy or polarisation between them (Husa 2015: 

103–4; Kischel 2019: 10; Samuel 2014: 50; Siems 2019: 48; Zweigert 

and Kötz 1998: 5). It is because in order to grasp the functioning of 

particular rules or institutions within the entire legal system, it may be 

necessary to learn something about the history and general legal 

doctrines of that system. Conversely, a macrocomparative project may 

require the study of particular norms or cases so as to understand how 

the general features of the legal system translate into practice (Husa 

2015: 103–4). Unsurprisingly, an intermediate level of analysis – 

mesocomparison – has been distinguished by some authors (Örücü 

2006: 31; Romano 2016; Siems 2019: 14). 

In this connection, Bajčić (2017: 114, 135) might be right in 

saying that also legal translation requires analysis at both 

macrocomparative and microcomparative levels. One can go even 

further and suggest that the translator should proceed fluently from one 

level of analysis to another. 

2.5 Beyond conceptual analysis 

For a comparatist, concepts are only one of the possible objects of 

study. In other words, the objects of comparison in comparative law 

may or may not take the form of legal concepts and institutions 

(Doczekalska 2013: 70). It should also be noted that mere rules and 

concepts say very little about a given legal system, as they are only the 

surface manifestations of legal cultures, which fail to reveal the deep 

structures of a legal system (Legrand 1996: 55–56). As Dullion (2015: 

96) aptly notes, it is the translator who enters the field of comparative 

law at the level of concepts and through the door of terminology. 

Notably, the world of law may look different through a comparatist’s 

eyes.  

Therefore, without ignoring the significance of conceptual 

analysis, it might be useful for the translator to realise that conceptual 

structures are only one of the possible perspectives of law. 

Contemporary comparative law may open translators’ eyes to the 

wealth of law and its broader cognitive structure (legal mentalité). This 

is the way to ‘explicate how a community thinks about the law and why 

it thinks about the law in the way it does’ (Legrand 1996: 60). 
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3. Powszechne korzystanie ze środowiska in a comparative 

perspective 

The analysis outlined below does not make a claim to being an exercise 

of/in comparative law (cf. Galli 2021: 5; Soriano-Barabino 2016: 19). 

It is rather intended to utilise certain elements of comparative law in 

order to gain an informed basis for translation decisions. 

3.1 Macrocomparative analysis: Polish, English and 

American law and mentalité 

The Polish legal system is considered to belong to the civil law tradition 

(Morawski 2014: 70), and except for the communist period, it has been 

strongly influenced by both French and German law (Gondek 2006: 

548). It also has certain distinguishing features. For instance, when it 

comes to legal mentality, Poles have been described as being in a way 

closer to the British, as they intuitively find it easier to understand that 

legal rules stem from specific human actions and behaviour rather than 

the other way round – which is sometimes too easily labelled as lack of 

respect for law and its institutions (Cichocki 2010: 60). This attitude 

may be contrasted with hyperpositivism in legal thinking – a remnant 

of the socialist legal tradition (Mańko 2013). 

The English legal system is the root system of the common law 

tradition, which has dominated the English-speaking world, including 

the United States (Mattila 2006: 221–40). However, apart from the 

English common law foundations, American law has been under other 

influences, such as the civil law in Louisiana and Puerto Rico, German 

law in the 19th century and continental philosophical ideas from the 

French and Scottish Enlightenment. The written Constitution and 

judicial review of legislation differ the United States from ‘purer’ 

common law systems, and it has therefore been even described as a 

mixed legal system sui generis (Michaels 2006: 73). 

Common law and civil law are two very influential legal 

traditions (Merryman and Pérez-Perdono 2007: 1–5), which actually 

reflect two modes of experiencing the world (Legrand 1996). Despite 

mutual influences, there has been little convergence between them, and 

they are characterised by different epistemological attitudes to law. In 
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the common law mentality, law is rather a matter of argumentation, 

dialectics, reasonableness and practicality (Samuel 2013: 157). 

Common law jurists refrain from deriving a rule which goes beyond 

what is necessary to resolve a particular case. This is completely 

different from the approach instinctively taken by a civil lawyer – 

namely, to find a general rule to cover all future cases (Kischel 2019: 

230). As opposed to the common law tradition, a fundamental 

assumption in civil law systems is the separation of law-making and 

application of law (Morawski 2014: 69–70). A crucial concept in the 

common law tradition – an alternative to the continental concept of 

subjective right – is that of rights as negative freedoms, which is related 

to the idea of non-intervention in the personal sphere of a legal subject 

(Hanev 2013: 29–30). As it was put in Kingdom of Spain v. Christie, 

Manson & Woods Ltd. [1986] 1 W.L.R. 1120: 

‘In the pragmatic way in which English law has developed, a man’s 

legal rights are in fact those which are protected by a cause of action. It 

is not in accordance […] with the principles of English law to analyse 

rights as being something separate from the remedy given to the 

individual’. 

3.2 Mesocomparative analysis: environmental law in 

Poland, England and the USA 

The core of Polish environmental law was for the first time 

comprehensively regulated in the Act on the Protection and Shaping of 

the Environment of 1980, replaced in 2001 by the currently applicable 

Act. The foundations for environmental law have been laid in the 

constitutions. As amended in 1976, the Constitution of the Polish 

People’s Republic contained two innovative provisions directly 

concerning environmental protection (Ciechanowicz McLean 2015: 

36–37), including Article 71, which provided for the ‘right to benefit 

from the natural environment’ (prawo do korzystania z wartości 

środowiska naturalnego)5. This provision has no equivalent in the 

Constitution of the Republic of Poland of 1997, which, however, refers 

to the environment in as many as five Articles (5, 31, 68, 74 and 86). 

 
5 Full translation available at http://libr.sejm.gov.pl/tek01/txt/kpol/e1976.html 

(accessed 20 March 2023). 
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Działocha and Łukaszczuk (2016) emphasise that it was a conscious 

decision of the constitutional legislature not to provide for such a right, 

and Radecki (2011: 74–80) attributes its lack to liberal thinking, 

according to which the environment is not at the state’s disposal, so the 

state cannot fully guarantee its quality. On the other hand, according to 

Ciechanowicz-McLean (2015: 37), this right is just not so 

unequivocally expressed, and Zaborniak (2017: 202–4) argues that the 

environment should be considered a public good, so it can be inferred 

that a citizen has a right to use environmental resources guaranteed by 

the Constitution. 

The UK’s environmental law (which, despite the significant 

impact of devolution, can still be considered a single model) is 

composed of a mixture of international, regional and national 

regulations (Bell 2019: 352, 356–58). Historically, the legislative 

regulation of environmental issues proceeded reactively by way of 

‘quick-fix’ pragmatism rather than in line with any overarching 

environmental policy, giving rise to a complex environmental 

infrastructure (Bell 2019: 352–53) described as a ‘fragmented accretion 

of common law, statutes, agencies, procedures and policies’ (Carter and 

Lowe 1995, cited in Bell 2019: 353). These traditional pragmatic, 

flexible and decentralised approaches have been changed and reshaped 

under the influence of EU law. The UK has no basis for entrenched and 

legally enforceable substantive environmental norms or values which 

could shape national environmental infrastructure by means of clearly 

identifiable rights. While there is something that could be described as 

‘a weak constitutional basis for environmental rights’, and it is worth 

noting the procedural rights under the Aarhus Convention, the 

transposed EU legislation and the impact of the ‘greening’ of human 

rights, it is still much more difficult to identify in the UK’s system 

substantive environmental rights (Bell 2019: 354–56). 

The approach to environmental law in the USA can be 

described as a system striving for balance in respect of the allocation of 

powers between the state and federal legislatures, between the 

constitutional rights of individuals and the need to limit them to protect 

the environment, and between trying to ensure the smooth operation of 

administrative agencies and the conflicting priorities and needs they are 

faced with. In enacting environmental legislation, Congress can invoke 

the constitutional Supremacy Clause, Commerce Power and Property 

Clause. It can also use its spending power to encourage states and 

private entities to adopt certain environmental measures. A critical 
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element of modern environmental regulation is the system of expert 

agencies, and federal environmental law usually takes the form of 

framework statutes that set out goals and processes to guide them 

(Salzman 2019: 375–77). The just compensation provisions of the U.S. 

Constitution, which prevent the federal and state governments from 

‘taking’ private property without just compensation, act as a constraint 

on environmental regulation (Salzman 2019: 377). 

3.3 Microcomparative analysis: the use of selected 

elements of the environment in Poland, England and the 

USA 

Article 4 is located in Part 2 of the Act, entitled ‘Definitions and general 

principles’. Paragraph (1), which is the primary focus of the present 

analysis, refers to such ways of using the environment that do not 

involve installations and are intended to satisfy individual and 

household needs. The other two paragraphs of this Article refer to the 

ways of using the environment that exceed the scope of powszechne 

korzystanie ze środowiska, including those for which a permit may be 

required. 

It is controversial whether Article 4 actually lays down any 

general principles of environmental law. Górski (2009: 47) claims that 

this provision defines the legal forms of using the environment. 

According to Korzeniowski (2020: 166–69), Article 4(1) provides for a 

general principle of environmental law. While Mikosz (2019: 93–95) 

acknowledges that paragraph (1) might be read as expressing such a 

principle, he is highly critical of this provision, pointing to its defective 

taxonomy, poor drafting and inconsistency with the Water Law Act 

(Mikosz 2019: 86–90). In his opinion, the existence of Article 4 in the 

legal system is rather pointless, and it does not provide for any 

subjective right (2019: 100). A contrary view is taken by Trzewik 

(2016) and Zaborniak (2017), who argue that Article 4(1) embodies a 

right to powszechne korzystanie ze środowiska. Trzcińska (2018: 405–

6) claims that korzystanie ze środowiska is a separate legal category 

peculiar to environmental law – a kind of ownership of the environment 

distinct from the Civil Code sense of ownership. 
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A search in the LEX database shows that there is little case law 

concerning Article 4(1)6. The most important ruling to date is probably 

that of the Supreme Administrative Court in II OSK 1747/15, where the 

Court examined a city council resolution restricting access to a park for 

people with dogs. In particular, the Court held that Article 4(1) could 

not be a source of legal interest based on which it would be possible to 

lodge a complaint with an administrative court. The Court also noted 

that powszechne korzystanie ze środowiska does not mean an unlimited 

right to use the environment in any place whatsoever. According to the 

Court, it is not superior to other rights and does not give one the right 

to enter either public or private areas. 

According to the methodology proposed by Šarčević (1997: 

236), an analysis of the source concept should be followed by an 

attempt at finding ‘a concept or institution of the target legal system 

having the same function as a particular concept of the source legal 

system’. A challenge in the case of powszechne korzystanie ze 

środowiska is the unclear meaning and function of the source concept 

as well as conflicting views on it expressed in legal scholarship. 

However, for the purposes of further analysis, it may be provisionally 

assumed that at a general level, the concept of powszechne korzystanie 

ze środowiska concerns the general public’s ability to use or access 

some environmental resources. Since the environment consists of 

multiple elements (see the definition in Article 3(39) of the Act), only 

two of them, namely rivers and forests, have been chosen for the present 

analysis in order to limit its scope. The choice of resources typically 

used for recreation (Article 4(1) refers to sport and rest) should be 

representative in showing whether citizens’ access to the environment 

is somehow guaranteed or protected in the legal systems of England and 

the USA. As a supplementary context note, it might be worth adding 

that in Poland, pursuant to Article 211 of the Water Law Act, inland 

flowing waters belong to the State Treasury and are considered public 

waters7. Also, 80.7% of Polish forests are public, the country’s forest 

cover being approx. 30% (Kubica 2022: 17–19). 

In England, it is generally assumed that the owner of land 

adjacent to a watercourse (the so-called riparian landowner) owns the 

land up to the centre of the watercourse. If a watercourse runs through 

 
6 See e.g. judgments of the Provincial Administrative Courts in Kraków (II SA/Kr 

490/14), Wrocław (II SA/Wr 405/14) and Gdańsk (II SA/Gd 601/19). 
7 In addition, landowners are prohibited from fencing their properties at a distance of 

less than 1.5 metres from the river bank (Article 232 of the Water Law Act). 
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a plot of land, it is assumed that the landowner owns the respective 

stretch of the watercourse (Environment Agency 2014: 4, 7). Riparian 

owners have certain duties to other riparian owners, the community and 

the environment, for instance not to obstruct the water flow and to 

maintain the bed, banks and greenery. Access to the watercourse must 

be provided to the risk management authority (Environment Agency 

2014: 7–9, 19). The tidal reaches of many rivers have public rights of 

navigation, but there is no public right of navigation on the majority of 

non-tidal watercourses. The public can use some rivers and canals 

administered by navigation authorities, the Environmental Agency or 

private companies (Environment Agency 2014: 29). There is an 

ongoing dispute between paddlers, landowners and anglers concerning 

access to rivers (CanoeTrail), with the British Canoeing organisation 

campaigning for a ‘public right of navigation’ (British Canoeing). The 

government’s current position is to increase access to rivers by 

establishing Voluntary Access Arrangements (Angling Trust). 

There seems to be no general right protecting access to forests 

either – even though the forest cover in England is only 10%, and 

approx. 84% of forests belong to private owners (Forest Research 2022: 

8–9). Following public agitation for greater access to countryside areas 

(Anderson 2007: 244), the Countryside and Rights of Way Act 2000 

was adopted. Under Section 2(1) of the Act, ‘Any person is entitled […] 

to enter and remain on any access land for the purposes of open-air 

recreation’ subject to certain restrictions. In this way, the Act 

establishes a partial ‘right to roam’ over certain landscapes (‘access 

land’), irrespective of their ownership status, without the risk of 

trespassing. It does not, however, extend to private forests (Right to 

Roam Campaign). It is actually the little freehold public forest estate, 

the majority of which is dedicated as access land, that represents over 

40% of accessible woodland in England (Independent Panel on Forestry 

2012: 8–9, 24). 

In the United States, under the public trust doctrine defined by 

the U.S. Supreme Court in Illinois Central R.R. Co. v. Illinois, 146 U.S. 

387 (1892), states hold navigable waters and underlying lands in trust 

for the public for the purposes of commerce, navigation and fisheries 

(Walston 2017). The doctrine has been extended by some courts to 

recreational uses8 and environmental protection (Ausness 1986: 409–

15). Beds of non-navigable rivers are generally owned by private 

owners (American Whitewater), who enjoy water rights under the 

 
8 See e.g. Bor. of Neptune City v. Bor. of Avon-By-The-Sea 61 N.J. 296 (1972). 
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riparian doctrine or the doctrine of prior appropriation, depending on 

the state (Smolen, Mittelstet and Harjo 2012: 1–3). Practical problems 

in the application of the public trust doctrine arise from the ownership 

of the land adjacent to rivers, as the laws in particular states vary in 

respect of access to river banks. For instance, under the Wisconsin 

Supreme Court case law, the public must meet the ‘keep your feet wet’ 

test, which means that a public river must be accessed via a public 

access point – unless the property owner permits otherwise (Conrad 

2007). 

With the forest cover of around 35%, which differs 

significantly across states (Goeking, Nelson and Meneguzzo 2019), 

31% of forests in the USA belong to the federal government and 9% to 

states. 38% of forests are considered family forests, owned by 

individuals, families, trusts and estates (Forest Service U.S. Department 

of Agriculture). The United States has had a strong and long-established 

tradition of unrestricted access to public lands for recreational purposes 

(McCool and Stankey 2001: 392–93), and it is mainly these publicly 

owned lands that Americans rely on for recreational opportunities 

(Anderson 2007: 255). Numerous trails on public lands enable hikes 

through national parks, forests and wilderness areas, even though many 

are on remote lands accessible to serious hikers only. The United States 

takes a strict position on public access rights in private lands. The 

landowner’s right to exclude is regarded as essential to property 

ownership and has been zealously protected. Therefore, there is 

generally little support in the U.S. common law for public access to 

private land, and legislative adjustments to property rights are very 

unlikely due to the constitutional ‘takings clause’ (Anderson 2007: 

241–51). 

The above analysis indicates that English and American legal 

systems do not seek to establish any overarching rights to the 

environment, and hence, there are no identifiable functional equivalents 

of the concept of powszechne korzystanie ze środowiska. A few factors 

can account for this. First of all, it turns out that at a more particular 

level, the three jurisdictions analysed face considerably different 

problems, which generally renders function-based comparison 

ineffective9. In both England and the United States, the debate is centred 

around permissible interference with private ownership of land, which 

 
9 An important assumption of the functional method of comparative law, on which, as 

stated before, Šarčević’s approach is based, is the existence of the same problems in the 

legal systems compared (Gordley 2012: 118–19). 
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can be an obstacle to the public’s access to environmental resources. 

Their legal systems take slightly different approaches in this respect, 

which is demonstrated by the perceptions of the ‘right to roam’. In 

Poland, forests and rivers are publicly owned to a much greater extent, 

so the problem of access to private land to enjoy these resources is 

limited. The concept behind powszechne korzystanie ze środowiska, 

even if one acknowledges that it enshrines a certain right, does not 

extend to private property and is rather declaratory of the public’s 

possibility of using various state-owned natural resources. Hence, it 

turns out to be a rather theoretical, abstract notion, which, on the one 

hand, is typical in its character of civil law thinking and, on the other 

hand, might, to some extent, be a legal survival of the former 

communist system (cf. Mańko 2013)10. 

4. Establishing a translation equivalent of powszechne 

korzystanie ze środowiska 

Although the foregoing inquiry has not provided any potential natural 

(functional) equivalents to be juxtaposed with the Polish source term 

powszechne korzystanie ze środowiska as part of a conceptual analysis, 

its findings may provide guidelines for the creation of an alternative 

equivalent or a descriptive paraphrase (Šarčević 1997: 252–63). In 

particular, they highlight the deficiencies of the existing equivalents 

presented in Table 1 in the introductory section. It was definitely risky 

for one of the translators to use the noun ‘right’, as the legislature clearly 

avoided the corresponding Polish noun prawo, and it is controversial 

among Polish legal scholars whether Article 4(1) embodies any 

subjective right. Moreover, by common law standards, the word ‘right’ 

implies actionability, which is rather questionable in the case of this 

provision. Also, the use of the adjectives ‘common’ and ‘general’ might 

be problematic. The former does not necessarily refer to the general 

public and may, in addition, misleadingly denote frequency, whereas 

the latter, although in one of its meanings, it may refer to the general 

public, still seems to be too ambiguous. 

 
10 See the preamble to the Act on the Protection and Shaping of the Environment of 

1980 and Article 71 of the Constitution of the Polish People’s Republic, as amended in 

1976. 



Przemysław Kusik: The right to the environment? Article 4(1)… 

212 

Some hints for establishing a more acceptable translation 

equivalent might be provided by the English and American literature 

and materials reviewed in the course of the analysis. It has been 

observed that when the availability of natural resources to citizens is 

mentioned, the words ‘use’, ‘access’, ‘public’ and ‘the public’ are 

commonplace11. Based on these linguistic hints and the entire analysis, 

a proposal could be made to translate the term powszechne korzystanie 

ze środowiska as ‘public use12 of the environment’, which seems to be 

a grammatically acceptable and semantically motivated source-

language oriented equivalent (Šarčević 1997: 259). It could be 

classified as a phraseological neologism or a neutral term – an existing 

(yet very rare13) phrase from ordinary language on which a technical 

meaning is conferred by the translator (Šarčević 1997: 255). In the 

context of Article 4(1), it could be followed by the phrase ‘…is 

permitted to everyone’ (in line with the LEX translation), which seems 

to be a grammatically acceptable solution (cf. Seggos 2019: 123)14. 

5. Conclusions 

The above analysis, allowing for its limited extent, may serve as an 

example of how comparative law can be applied in legal translation and 

how legal translators may go beyond the traditional approaches to the 

use of comparative law in legal translation. The analysis began with a 

general overview of the respective legal systems and gradually focused 

in on their specific aspects related to the translation problem at hand, 

 
11 For example ‘public access’ (Independent Panel on Forestry 2012: 11, 22, 53, 64; 

Kenlan 2016), ‘the public can use’ (Environment Agency 2014: 29), ‘allowing the 

public to have access’ (Section 5(2) of the Crown Estate Act of 1961), ‘public use’, ‘the 

public’s use’, ‘the public is allowed to roam’, ‘the public’s ability to use’ (Anderson 

2007: 241–48), ‘public use and access’ and ‘public access to, and use of’ (McCool and 

Stankey 2001: 393, 396) 
12 When it comes to the choice between the nouns ‘access’ and ‘use’, the whole structure 

of Article 4, which contains two other types of korzystanie ze środowiska, needs to be 

taken into account. Because these other types go beyond mere access, the noun ‘use’ 

will be more appropriate to ensure consistency. 
13 See e.g. a document of the City and Guilds of London Institute at 

https://linkmn.gr/OmM9JO (accessed 25 March 2023). 
14 Also see e.g. Missisquoi National Wildlife Refuge Laws and Regulations at 

https://linkmn.gr/bg7DZb and a document of the Surrey County Council at 

https://linkmn.gr/bj62Db (accessed 25 March 2023). 
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following a top-down approach – from macrocomparison to 

mesocomparison to microcomparison. There are actually no strict 

dividing lines between these levels, but starting from a bigger picture 

arguably gives the translator a better overview of the legal systems 

concerned. This can help one identify the relevant legal issues in the 

target legal system and enhances their contextual understanding of 

particular legal institutions in relation to other institutions, debates or 

themes. Furthermore, the analysis was not – at least initially – focused 

on legal concepts. Such an approach allows a translator to go beyond 

their language-oriented perspective and keep their eyes open to the real-

world operation of law (law in action) and its facets as a social and 

cultural phenomenon. This is, of course, not to say that the translator 

should ignore the linguistic features of the analysed materials, as they 

are equally crucial in formulating translation equivalents, which is the 

translator’s ultimate task. 
The popular functional approach turned out to be of restricted 

use due to its inherent limitations. One of the other comparative law 
methods that proved helpful in the course of the analysis was the 
structural method, which shows that individual elements of the legal 
system, like norms or rights, make little sense in isolation from their 
systemic structure (Samuel 2014: 106). They are like individual playing 
cards, which gain their meaning only within the whole pack (Izorche 
2001, cited by Samuel 2014: 106). While in Šarčević’s (1997: 242–44) 
methodology, structural analysis is invoked when the acceptability of a 
functional equivalent is being determined, it could be argued that the 
structural method should be applied much earlier in the process of 
solving a translation problem. An important contribution to legal 
translation can also be made by the hermeneutical method (see Samuel 
2014: 108–20), which promotes deep understanding of the underlying 
legal cultures and highlights differences between legal systems. 
Furthermore, a useful notion that legal translators can borrow from 
Kischel’s (2019: 188) ‘contextual comparative law’ is the need to 
consider not only ‘law in action’ and ‘law in books’ but also ‘law in 
debate’, which refers to the diversity of opinions among legal scholars 
on particular legal issues – a phenomenon well illustrated by the debate 
over powszechne korzystanie ze środowiska in Polish legal scholarship. 

Finally, it needs to be emphasised that a legal translator is free 
to take advantage of various comparative law approaches and can be 
eclectic in their methodological choices (Engberg 2020: 276). This is 
actually in line with the contemporary developments in comparative 
law, where it has been said that a comparative lawyer has a ‘pluralist 
toolbox’ of methods at their disposal (Van Hoecke 2015: 28–29). 
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Although comparative law is not a substitute for legal translation’s own 
methodology, it seems that legal translators should become more 
familiar with the comparative law toolbox and perhaps experiment with 
new tools borrowed from there by adapting them for legal translation 
purposes. 
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