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Abstract: This paper discusses the issue of plain legal language in Japan. First, several legal
language battles between legal and lay people are shown, followed by a paraphrase work on civil
legal terms based on a research titled ‘A Study on Paraphrase of Civil Legal Terms based on Lay
Perception’, which was funded by Grants-in-Aid for Scientific Research of Japan Society for the
Promotion of Science from April of 2012 to March of 2013. The research was conducted, using
corpus analysis of civil legal terms appeared in ordinary writings and questionnaire of legal
experts. The finding of the research is that ‘misunderstood’ legal words which appear more than
50% in non-legal writings is an obstacle to lay understanding. One ‘misunderstood’ legal term
‘intent’ (%) is selected for paraphrase analysis from the point of views of antonym, synonym,
derivative of legal term.
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PARAFRAZY TERMINOLOGII PRAWNICZEJ OPARTE NA OGOLNYM
ROZUMIENIU PRZEZ LAIKOW

Abstrakt: Praca dotyczy kwestii stosowania prostegayla prawnego i prawniczego w Japonii.

W pierwszej cgici autorka omawia spér togzy sk w tym zakresie poradzy prawnikami

i laikami. Nasgpnie omawia badanie dotyg® parafrazy terminologii prawa cywilnego w ramach
grantu naukowego pt. ‘A Study on Paraphrase of Civil Legal Terms based on Lay Perception’,
finansowanego przez Jaiskie Stowarzyszenie Promocji Nauki od kwietnia 2012 do marca 2013
roku. Badanie wykazatae w wielu przypadkach terminy prawnicze l#ednie rozumiane przez
uzytkownikdéw nie majcych wyksztatcenia prawniczego. Jednym z takich terminéw jest ‘zamiar’
(M),

Stowa kluczowe terminologia prawnicza, analiza korpusowa, synonym, antonym, wyrazy
pochodne
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1. Introduction

Legal terminology is often incomprehensible to fople. Lay people consult
dictionaries on legal technical terms only to fitit the explanations on the
dictionaries are no help at all. This is becauggll@ictionaries are made by
legal experts for legal experts and law students.

In this paper | would like to take up the issueptdin legal language.
First, I would like to show several legal-Japanesguage battles between legal
and lay people, followed by some earlier studieseghl language in general.
After that, | would like to propose our paraphrasgk on legal terms based on
our researchA Study on Paraphrases of Civil Legal Terms basedLay
Perception which was funded by Grants-in-Aid for ScientiResearch of Japan
Society for the Promotion of Science. Co-reseaschar this research are
Makirou Tanaka (Meiji University), Richard PowelNippon University),
Hiroyuki Kanemitsu (Takasaki City University of Huamics). Yumi Miyazaki
(Senshu University) is our research assistant. Weldvlike to conclude that
adequate paraphrase requires legal reasoning basaadrpus linguistics.

2. Some Earlier Studies of Legal Language

A pioneer work on legal language is the work of lavofessor Mellinkoff
(1963), who discussed the peculiarity of Englisiyalelanguage from the
perspective of the lexicon: (1) frequent use of omn words with uncommon
meanings; (2) frequent use of Old and Middle Emgligords once in use but
now rare; (3) frequent use of Latin words and pésaé4) use of Old French and
Anglo-Norman words not in the general vocabulaby;the use of terms of art;
(6) frequent use of formal words; and (7) deliberatse of words and
expressions with flexible meanings.

Following Mellinkoff's work linguists conducted thanalysis of legal
language. Crystal and Davy (1969) first drew aitento sentence length in
legal language. They noted the extreme length atesees with arrays of
subordinate devices and the repetition of lexidems and a scarcity of
anaphora. This is because legal experts wantalhéitessary information to be
presented in one single sentence. The reason b#hsd that one can avoid
possible legal challenges resulting from problefrsoberence of words.

For the strategic point of view, passives and naifigations are used to
obscure the actor. Tiersma’s example (1999: 7#Hdsthe defendant’s attorney
can write “the (girl's) injury happened at 5:30'stead of “the defendant injured
the girl at 5:30".
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Another source of syntactic elaboration relategréeonmatical metaphor,
which contributes to the incomprehensible naturéeghl documents. Halliday
(1985: 93-106) introduced the notion of grammatioataphor in the process of
differentiating between written and spoken langgad®hat Halliday noted is
that something represented as a verb can be repedsas a noun. Gibbons
(2002: 20) then stated that grammatical metaphorcoatain dense packaging
of information in the form of a noun phrase. Howevhe sentence itself turns
out to be simple. In other words, complex inforratican be expressed in
a form of a simple sentence with noun phrases $elg packed information.

Legal language appears incoherent to lay peopleletstanding legal
language takes a special method of interpretat\anelos-Atias (2011) argues
that a specialized legal meaning is conveyed intjylid would like to note in
that such a special method of interpretation néede elaborated to serve as an
intermediary between lay and legal experts.

3. Legal Language Battles

3.1 Linguist v. Cabinet Legislation Bureau Director

The incomprehensible nature of legal language becangrowing concern
among Japanese non-legal experts in the late 1830%uist, Tadatoshi Okubo
evaluated the readability GElikiED—i % IE3 51k (Partial Revision to
the Performance of Police Function Act). Okubo pednout five distinctive
features of legal language from his language disignaf the police act. He then
named these five features after disease: an eXyréamg-sentence disease; an
extremely-long-modifier disease; a subject & veldepd-farther disease; an
unconsciously deleting-statements disease; and aressively-inserting-
conditionals disease. He contributed his diagnasalysis entitled 555 H&E

Z oW UL — S BB R7CIERSIE DDV IZ < S 94T)

(A diagnose on legal language — An syntactic arglysiincomprehensible
nature of legal languageo the February 1959 issue 6f:5% X F—] (Seminar
on Legal Studigs

As Okubo’s article is caustic to legal experts, Zhtdayashi, director
general of the Cabinet Legislation Bureau, madeslauttal statement in the
March issue of the same journal. Hayashi arguetl ttiea incomprehensible
nature of legal language is a necessary evil associwith the nature of law.
Legal language is required to be accurate anddertmiceties of the law as
well. An incomprehensible-looking feature of legklnguage is actually
providing a guidepost by a legal writer to makealegritings more readable.
The guidepost reduces the complexity involved igalelanguage. Okubo,
instead of countering, discussed incomprehenskitiera of another type of legal
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writing, court judgments in the May issue of thensajournal. Okubo stated
judgment and acts share similarity in the naturm@cdmprehensibility.

3.2  Critic v. Judge

A science critic called Yasuo Shizume co-signed fhiend’s word-processor
when a word-processor cost €6,500 around 1985 panlaUnfortunately his
friend suspended payment due to his financialdaliffy. The cosigner Shizume
then received a judgment to pay the debt from ansany court where the case
of his friend’s inability to pay debts was trietiwlas written in the judgment that
#E DIERE IR L £ B90 M A 3fhx  (the defendants pay €6,500
individually (% H kakuiji) to the plaintiff). Shizume planned to apipte ruling
because he thought that the debt turned to be @13phich was a double
“price” of the original debt. However, Shizume inaiegely consulted with an
attorney. The attorney said that ‘individually%-(F kakuji) means ‘jointly’ &
#7 L Crentai shite) in legal language, and thereby nal ne@ppeal.

The lawyer’s explanation was that in a joint litiga a ruling is given to
each debtor and only the total amount of debt &refilore written in the
judgment and just ends at that point. The courtmasoncern with how much
share of the debt each defendant decides to pa&ytherefore the best way to
state simply the total amount of debt in the ruling

Shizume, however, was not able to understand thal lasage of
‘individually’ synonymous with ‘jointly’ in the orghary language. He
contributed a short critical essay titledt ] & @ [E 75 /) (X FAE A» 2
(I wonder if judges’ verbal attitude is on the saleeel of that of junior high
school student92o Jurist, one of the most prestigious Japanese legal j&sjrna
making a scathing attack on the use of legal testogy. He severely criticized
the legal synonymous term, stating that judges @valéfinitely fail in two
subjects of the entrance examination of junior hgghool: Japanese and
mathematics. Judges should simply add the term tthal amount’ to the
amount of the debt, which is good enough.

Facing such criticism, former judge of Tokyo Higbugt Takuji Kurata
offered rebuttals to Shizume’s criticism in his kdt « ZHIEOZERF] (A
Sequel to ‘A Judge’s Study Rdprirrom a perspective of legal experts, Kurata sai
that Shizume’s argument is quite absurd. Sizumarepfly does not understand that
the main text of judgment is deemed to be thediftlgbligation, which is likely taught
in the class of social studies at high school. ltiswledge about justice system
therefore remains as the level of junior high stbuments.

The misunderstanding or confusion arises when argdiwords are used
as a legal term which represents an unfamiliar |legancept from lay
perspectives. Tiersma (1999: 111) named a wordhwias a legal meaning very

10
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different from their ordinary significance as “lédgmonym”. More concretely,
Tiersma states that a great deal of legal vocapldaks like ordinary language,
but has quite a distinct meaning. Legal homonynmskaavery misleading to lay
understanding. The paraphrase of legal homonyreistore important for the
study of plain legal language.

4. Paraphrases of Civil Legal Terms
4.1 Design and Method

In order to offer more comprehensible paraphraseome Japanese civil law
terms, we conducted our research in five steps:

(1) Questionnaire of legal practitioners;

(2) Selection of 234 legal words;

(3) Corpus analysis of 234 legal words;

(4) Classification of misunderstood terms and welligible terms from a list of
98 words;

(5) Paraphrases of ‘misunderstood’ terms.

4.2 Results
4.2.1 Questionnaire of Law Practitioners

We asked legal practitioners to give us some tlega terms which they found it
difficult in the communication with their clients parties. We got answers from 48
legal practitioners (31 judicial scriveners, 1@maieys and 1 judge). Respondents
wrote 74 words. Table 1 indicates top five wordthose difficult words.

Table 1. List of Top 5 Difficult Words

Legal terms Number of legal practitioners
It (defect) 8 (6 attorneys + 2 judicial scriveners)
{aa’ﬁ%% (title of debt) 4 (1 attorney + 3 judicial scrivas)
.:, B (without knowledge of)
HEE (with knowledge of) (with 3 (1 attorney + 2 judicial scriveners
knowledge of)
BPES)E| (partition of the estate) 3 (3 judicial scriveners
[RIFREBE IE (simultaneous
discontinuance, simultaneous abolitipn3 (1 attorney + 2 judicial scriveners
of bankruptcy)

11
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It (defect) was made the top first in the [#tfit is predominantly used when
buying secondhand houses or condominiums. The €hickearacters it is
difficult ones for lay Japanese because these Ghicharacters are out of the
national list of Chinese characters in common @®.the contrary, common
Chinese characters are used 4 #% (title of debt), & 5% (partition of
the estate)[F]IRFFE 1L (simultaneous discontinuance, simultaneous abolitif
bankruptcy),Z & (without knowledge of) andE: & (with knowledge of).

Among the four legal term§5#%54: 7%, HPE/H| and [FIRBELL are a
composite word which is a combination of two ordyn&ords respectively. Lay
people might feel they know rough meanings of tHegal terms because each
word such ad&i’s, 43, & E, /0E, [FIRF, BElk are commonly used familiar
words for them. The combination of these wordseis/wuincommon, though.

R (with knowledge of) and®Eare a typical example of Japanese
legal homonym. Ordinary usage off:i (with knowledge of) and#i are
‘evil intent’ and ‘good intent’, which are totallgifferent from their respective
legal usages.

Other unintelligible words are the name of rolelatesl to the justice
system:g ke A (ancestor) 37 A (petitioner),f13-75 (the other party). The
difficulty of these words is easily solved if thanttion of justice system is
taught at a social studies class. However, oneusorg legal example il &
(partner) which means ‘partner. In ordinary Japanél &S indicates an
‘employee’, not a ‘partner’. It is another exampfdegal homonym.

One more difficulty pointed out by legal practitars is synonyms of
legal terms such ag&iE (with knowledge of),f& (intent). Minced legal
notion is unintelligibility to lay people. Legal gtitioners are required to
explain the legal notion of terms in question.

It is important to note that both legal homonym amnposite word
cause more problems than legal terms with unfamilieords in the
communication between legal and lay people.

4.2.2 Selection of 234 legal words

We selected 234 civil law terms, using an introdoctaw book titled [ H Ay
~O#FF ] (Law Students in Wonderland: An Invitation to Jamnéaw,
which is aimed for international students who studypanese laws. We then
undertook research on actual lay usage of thesev@8ds, using the[ Zift H

FEEXSHEYM o — 2] (Balanced Corpus of Contemporary Written
Japanese (BCCWC)) provided Byl Z[EFEWFSEFT (National Institute for
Japanese Language and Linguistics). BCCWC is the available balanced
corpus of modern Japanese which includes 104,300v@frds from books,
journals, newspapers, blogs, online messages ciaigblaws.

12
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4.2.3 Corpus analysis of 234 legal words

We retrieved the 234 words, using a search totéaal +#45 ] (Chunagon)
and downloaded all the usage examples of the 23dswtVe then classified all
the usage examples into two types: legal field aoa-legal field. Those
emerged less than 50% in non-legal writings areged under legal-field words
whereas those appeared more than 50% in non-legalgs are categorized as
non-legal words. For statistical reason we sele®@dvords from these 234
words.

Table 2 shows legal terms which appear both thdivepwvords and the
bottom three words in legal field.

Table 2. Ranking list of legal terms

Rank Legal term Legal field Nofrig:zgal

1 JCHUREHE (the right of priority) 192 (97%) 6 (3%)

2 A% HE (easement) 86 (96.6%) 3 (3.4%)

3 B EHE (right of retention) 68 (95.8%) 3 (4.2%)

4 ke (property right) 451 (93.2%) 33 (6.8%)

5 B4 7% (title of debt) 127 (90.1%) 14 (9.9%)
94 J& H (employment) 518 (7.2%) 6705 (92.8%)
95 % F (start) 83 (6.2%) 1253 (93.8%
96 LA (share) 163 (5.5%) 2822 (94.5%)
97 FiA 2 (application) 168 (3.8%) 4261 (96.2%)
98 81 (cognition) 65 (2.8%) 2259 (97.2%

4.2.4 Classification of misunderstood terms and unirgddle

terms

We classified the 98 words into two groups: misustbe®d-word group and
unintelligible-word group. The definition of misuadtood legal word is a group
of legal words which appear more than 50% in n@allenritings. As we

mentioned before, the questionnaire of legal piiaoers indicates that legal
homonym and composite word causes misunderstanditey people. This is

because a commonly used legal word in ordinarydagg makes lay people feel
that they know the word without knowing its techatitegal meaning. This type
of legal words is misunderstood by lay people ahdraby is labeled as

13
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“misunderstood terms”. Among 98 legal words, 63legords occur more than
50% in non-legal writings.

Unintelligible terms were not analyzed in this @sf because they are
less problematic due to their apparent-looking teliigible nature.

4.2.5 Analysis of a “misunderstood” termi#f: (intention)

(i) Part of Speech

We took up a ‘misunderstood’ legal terffii= (intention), which is made the
56" in the list of 98 words. We analyzéi & (intention) from part of speech,
legal antonym, legal synonym and derivative word.

Table 3 shows the part of speechiafs. (intention). %= (intention)
appears as noun, adverb, composite word in bothl l@gd non-legal fields.
However, the appearance-share of legal field i iht from that of non-legal
field. In legal field & (intention) occurs as a noun by 70% whilei
(intention) appears only by 33.5%i (intention) in non-legal field more
commonly occurs as adverb. Following examples sklsomme examples of
different types of share between legal field and-legal field.

Table 3. Part of Speech #f = (intention)

Part of Speech

Legal field

Non-legal field

Simple Noun

160 (70.2%)

67 (33.5%)

Words Adverb

29 (12.7%)

116 (58.0%)

Composite Words

39 (17.1%)

17 (8.5%)

Total

228 (100.0%)

200 (100.0%)

The following example ofiZ & (intention) appears as noun in legal field=:
(intention) is the target of presence or absenbé B because the existence of
one legal notion is important in legal field.
B TIE, RN & OBR THCGE (intention)OF R EE CTH D, (M
B TAREAT 215 - FHE R - RYUFE) )
(On a practical level the existence or non-exigteat intent is important in
relation to contract of insurance.)

However, the usage of adverb is composed of né&@¥g of all word
classes of non-legal usages, as in the followiragrpte.
H OB 21509 < 5702, #E (intention) (27— & THAER A
—N—= L7 DERELIZEWVWHI EZAETHH-T2,  (IMREE TH5%M
R ERIE)

14
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(In order to make it easy to obtain financial suppsom the national
government, it got to the point that they intenéibynreported an acceptable data
used by old data.)

It is interesting to note thalZ= (intention) appears as a noun after
a subsidiary verb such &s,T9,T& % in non-legal field.
fAEGRILZ EZINDRE, KOTWENCELETEIRLS, WE
(intention) TL x 942, (Yahoo'HIELY)
(If we are done the same things many times by thieisn’'t our imagination, or
it isn’t by chance, it must be their intention.)

(ii) Legal Antonym

Whentiz & (intention) is used as a noun form in legal fiel (intention)
often appears witf# & (negligence), as in the following example.

o (intention) £ 7213382 (negligencelc L » CT—HFZ D X 5 7 FpilkAe
R AREZBWIZGEE. (APRA - BhERE TRIEDD-T2] )
(When a situation in which one is unable to undetright from wrong, is
brought intentionally or negligently.)

We would like to call such a tied-relationship like=: (intention) and
1K (negligence) ‘legal antonym’. Tiersma (1999: 15#tes that antonyms
have most semantic features in common, but typicdiffer in one critical
respect. It is this critical point that is the cofdegal reasoning.

e (intent) andi# 2% (negligence) are one of the requirements for an
unlawful act in a civil caseiE: (intention) means one’s state of mind that one
conducts illegal activities while he/she is awaféh@ occurrence of damages.
On the other handfi’% (negligence) indicates a situation that one inetdwndly
misses the recognition of the occurrence of damalijeeugh he/she can do so.
The critical point of the difference is the existenof recognition of the
occurrence of damages, which would result in tkellef responsibility and the
amount of payment of damages. This kind of recagmitioes not exist in the
mind of lay people as Tiersma also states that npairg of words turned into
antonyms, even though they have no such relatipnstordinary language.

(i) Legal Synonym

It is important to note thatZ = (intention) in legal field means the recognitidrthe
occurrence of damage, though the English translatfolegal %2 (intention) is
‘intent’. On the other hand = (with knowledge of) in the legal field is more #an
to #E: (intention) in non-legal field. The relationshiptiveeniiz & (intention) and
HEE (with knowledge of) can be defined as “legal symoh It is not easy for lay

people to understand théitE: (intention) andiE: (with knowledge of) are legal
synonym. The difficulty of lay understanding wasnged out in the questionnaire of
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legal practitioners. Legal synonym tells the impoitdistinction which law wants to
make in legal writing.

(iv) Derivative Word

Finally, | would like to showiZ = (intention) as a derivative word. Examples of
legal field arefiiE: (intention), A% 23 (intentional components of intent);

& (intention), 1517 % (intentional illegal conduct). All these words air@uns
which have legal technical meaning&.EH) (intentionally) found in non-legal
field does not appear in legal fieltlz = 1) (intentionally) is an adjective usage,
which is an example of non-legal usagé. (-like) is a derivative word in
ordinary language as in the example$3of; 9 (to oneself) and& = (intention)

is a word attached to the derivative word. In otwerds, = (intention) is a
key legal notion in legal field but just one of werin non-legal field.

5. Conclusion

“Misunderstood” legal words which appear more tBa#o in non-legal writings
is an obstacle to lay understanding. Among 98 legaids selected from the
introductory law textbook for this research, we @#®3 “misunderstood” legal
words.

| have selected one “misunderstood” legal tefni: (intention) for
paraphrase analysis. Downloaded sentencesiaf (intention) show four
characteristics of legal terms. Firgf; = (intention) in legal field appears as
noun more frequently than that in non-legal figldcontrast iz & (intention) in
non-legal filed occurs as adverb more commonly thanin legal field. Second,
the relation betweedZ=. (intention) andi#?<: (negligence) is legal antonym,
which clarifies the critical point of legal reasngj using these two terms. Third,
the relation ofiE: (intention) and®: & (with knowledge of) is legal synonym,
which indicates niceties of the law. FourthZzE (intention) works as
a derivative word, which indicates thdt=: (intention) is a key word of law.

It is important to analyze word class, antonym,asym, derivative of
legal terms. These features show why the usagegal kerms is so distinctive
from ordinary language. By analyzing these featuoeg could provide a good
paraphrase of legal terms to lay people. Furtheemidrwould elaborate the
quality of paraphrasing to include the analysisleofical pragmatics such as
Wilson et al. (2007). More importantly, a methodinferpretation should be
developed for a better paraphrase of legal termghto practical purpose. Such
an approach to interpretation requires a coordehatrts of linguists and legal
experts, not the legal language battle betweeniktg) and the legal experts of
1950s or 1980s.
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