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Preface

This volume of Comparative Legilinguistics contains six articles.

First three articles refer to legal language and terminology. The
first one, Buipaoicenue JJeonmuuecxou Mooansrnocmu ‘Obsazamenscmeo’:
Pycckue U Yrpaunckue Inazonvnvie Konempyxyuu, is written by Liana
GOLETIANI (lItaly). The aim of this paper is to compare the Russian and
Ukrainian imperative clauses in international law. The investigation was
carried out on parallel texts of the Agreement, Treaty and Memorandum
of Understanding drawn up by the Ukraine and the Russian Federation in
the post-Soviet era. The next paper written by Evgeniya M.
KAKZANOVA (Russia) titled Bapuamusnocms  FOpuouueckot
Tepmunonozuu B Hemeyxom FOpuouueckom  Joxymenme
Jluxmenwmetina deals with the legal language variability in the contract
of delegation drawn up in German in Liechtenstein. The last paper in this
section, Linguistic Analysis of Necessity Expressions in Finnish and
Polish Legal Text in Terms of Deontic Strength, is written by Joanna
Rydzewska-Siemigtkowska (Poland). The aim of the author’s article is to
highlight the issue of expressing deontic modality in Finnish and Polish
in a legal context in terms of deontic strength.

In the second section we have two articles which deal with legal
translation. Marta CHROMA (Czech Republic) in her paper Traps of
English as a Target Language in Legal Translation deals with translating
legal texts into English. The author stresses that a translator should make
a qualified decision with respect to a variety of legal English, or its
modification, to be used as the target language. The paper touches upon
some relevant aspects of such decision-making and provides examples of
both useful options and confusing alternatives. The last article is written
by Michele MANNONI (ltaly) — Challenging The Existence Of Legal
Translation: A Comprehensive Translation Theory. This paper focuses
on the lack of recognition of comprehensive and text-genre unrelated
translation theories, a condition that keeps translators imprisoned in the
old and sterile debate on free versus literal translation. This paper
underlines the importance of the adoption of a comprehensive theory
absolutely independent from the classification of texts to be translated.

The last article, Fairness as Interpretive Device in Law? (An
Analysis of Discursive Practices in the Recent Conflict about Voting
Rights in Hong Kong and their Anchorage in Argumentative Practices of
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East Asia), written by Marcus GALDIA (Monaco) and Antonio LIACI
(Italy) describes the problem of fairness and voting rights in Hong Kong.
The article presents the philosophical point of view.

The editors hope that this volume of our journal will be of interest

to its readers.
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BBIPA)KEHUE JJEOHTUYECKOH
MOJAJIBHOCTH ‘OBA3ATEJIBLBCTBO’:
PYCCKHUE U YKPAUHCKHUE IJIAI'OJIBHBIE
KOHCTPYKIIUUA

Liana GOLETIANI, PhD
Universita degli Studi di Milano
Dipartimento di Scienze della Mediazione linguistica
e di studi culturali
Piazza Montanelli, 1 - 20099 Sesto San Giovanni (MI)
Milano, Italia
liana.goletiani@unimi.it

B crarbe craBuTCS 3amada CpaBHHTh pYCCKHE M YKPaWHCKHE IJIaroJibHBIE
KOHCTPYKUHUH, BBIPOKAIOIINE JEOHTHYESCKYI0 MOINAIBHOCTh  00S3aTeNLCTBO’
B IOKyMEHTaX MEXIyHApOJHOTO TMpaBa. MarepuaaoM HCCIEIOBaHUS IOCTYKUI
KOpIyC TapajulenbHbIX TekcToB Cornamenuit, [loroBopoB u MeMoOpaHIyMOB,
3aKJIIOYeHHBIX YkpaumHoW u Poccuiickori denepanueil B MOCTCOBETCKHH MEpPHOJL.
B KOHTpaCTHBHOM IIaHE PACCMOTPEHBI Pa3InYHbIC MOATbHBIC U IepHU(PACTHUECKIE
KOHCTPYKUMHU. Pe3ynbraTsl HcClIeqOoBaHUS IOKA3bIBAIOT, YTO 3TO JEOHTHYECKOE
3HaUCHHE B OOOMX S3BIKAX MOXET OBITH MEPEAaHO C TIOMOIIBIO PA3IHMYHBIX THIIOB
KOHCTPYKIHH, OMHAKO YKPAaWHCKUHN SA3BIK pacrojiaraeT 0oyiee BAPHATHBHBIM CIIEKTPOM
JIEKCUKO-CEMAaHTHIECKUX U MOP(POCHHTACHYECKUX SIHHUL. [[MBEpreHTHBIE POIECCH
KacaroTcsi, MPEeXJIe BCEro, MCIIOIb30BAaHHMS MOJAAIBHBIX KOHCTPYKIHUH C IJIaroJiaMu
Mycumu ¥ Mamu, a TaKkKe CHHTETHYECKOH (HhOpMBI OyayIIero BpeMeHH.

KirroueBble cj10Ba: pyccKuil IOpHINUECKUH A3bIK; YKPAaUHCKUN IOPUANYECKUHN S3BIK;
MOJaJIbHBIC BCIIOMOT'aTCJIbHBIC CJIOBA,; ACOHTHUYECKAsA MOAAJIbHOCTh
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EXPRESSING DEONTIC MODALITY: OBLIGATION IN RUSSIAN AND
UKRAINIAN INTERNATIONAL LAW

Abstract: The aim of this paper is to compare the Russian and Ukrainian clauses
conveying deontic modality of obligation in international law. The investigation was
carried out on parallel texts of Agreement, Treaty and Memorandum of
Understanding drawn up by the Ukraine and the Russian Federation in the post-Soviet
era. This systematic comparison deals with both modal auxiliaries and several
periphrastic constructions. The study findings show that the two languages have very
different constructions for conveying this deontic value, with Ukrainian legal
language using a more varied range of lexico-semantic and morphosyntactic units.
Divergence occurs in the use of the modal constructions with the verbs musyty and
maty and the synthetic future form, which is not available in Russian.

Key words: Legal Ukrainian; Legal Russian; modal auxiliaries; deontic modality

WYRAZANIE MODALNOSCI DEONTYCZNEJ: NAKAZ W PRAWIE
MIEDZYNARODOWYM ROSYJSKIM I UKRAINSKIM

Abstrakt: Celem pracy jest porownanie rosyjskich 1 ukraifiskich klauzul
przenoszacych znaczenie nakazu w prawie mi¢dzynarodowym. Badanie zostalo
przeprowadzone na tekstach paralelnych umowy, porozumienia oraz traktatu
podpisanych przez Federacj¢ Rosyjska oraz Ukraing w epoce posowieckiej.
Zanalizowano nastgpujace wyktadniki modalnosci deontycznej: czasowniki
positkowe modalne oraz konstrukcje peryfrastyczne. Badanie ujawnito, ze w tych
dwoch jezykach sposoby wyrazania nakazu r6znig si¢. Wachlarz srodkow w jezyku
ukrainskim jest bogatszy niz w rosyjskim w zakresie $rodkéw leksykalno-
semantycznych oraz morfosyntaktycznych. Wystepuja réznice w stosowaniu
konstrukcji modalnych z czasownikami musyty i maty a syntetyczna forma czasu
przysziego nie jest stosowana w jezyku rosyjskim.

Stowa Kklucze: ukrainski jezyk prawniczy; rosyjski jezyk prawniczy; czasowniki
modalne; modalno$¢ deontyczna

1. BBenenue

Hecmotpss Ha TO, 4TO IUIA 3aKOHOJATEIHHBIX TEKCTOB XapakTEpPHO
“enuHOO0Opasue crnocoOOB M3IOKEHHUS OAHOTHUIHBIX (HOPMYIHPOBOK’
(ITmronxkun  1990:  23), BbBIpaXEHHWE JEOHTUYECKOH  HOPMBI
B HEKOTOPBIX PEUYEBBIX KAHPax JOIYCKAaeT OIPEICNCHHYIO CTEIeHb
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SI3BIKOBON BapHMaTHBHOCTH. Eciu TepMHUHOIOTHYECKasi BAPUAaTUBHOCTD
y)K€ BOIIJIa B KPYr WHTEPECOB CPABHHUTEIBHON IOPUCIUHTBHCTUKU
(cm., Hamp., CaramoBa 2010), TO BapHATUBHOCTH BBIPAKEHUS
JICOHTUYECKOM MOaTbHOCTH B BOCTOYHO-CIIABIHCKUX SI3bIKAaX TIOKA HE
craja oOwbekroM omnwmcanusa. JlagHas — paboTa  MMOCBSIICHA
KOHTPaCTHBHOMY HCCIIEZIOBaHUIO BapUATUBHOCTH PYCCKUX
Y YKPaWHCKAX MONAJTbHBIX W CHHOHUMHYHBIX WM KOHCTPYKIIHA,
KOTOpPBIE UMEIOT JCOHTUYECKOE 3HAYCHUE ‘003aTeNbCTBO .
Teopernyeckue pabOTHI TO JIEOHTUYSCKOH MOJAIBHOCTH
OCHOBBEIBAIOTCSI  Ha  u3oMopduzme  Mexay  GopMyaupoBKOH
JEOHTUYECKOH HOPMBI B 3aKOHONATENIFHOM S3bIKE W HM3BECTHOU
B MOJABHON JIOTMKE TpHamoil (3amper - 00sA3aTeNnbCTBO —
paspemenune) (Wright 1951, Coates 1983, Palmer 1986). C mpyroii
CTOPOHBI, HCCIICZIOBATEH, 3aHUMAIOIIUECS  HUCCIICOBaHUEM
KOHKPETHBIX 3aKOHOHATCJIBbHBIX TCKCTOB, OoTMEUaroT “BBICOKYIO
KOPPEIAIUI0 MEXKIy KiaccupuKalMeir HOPM B TEOpUU IIpaBa
U cUCTEeMaTH3alued  JCOHTUYECKMX 3HAYEHHMH B  CEMaHTHKE
(MeukoBckass 2000: 293). Mertomosoruss TaHHOTO HCCICTOBAHMUS
TaKXKE HUCXOOUT W3 OTUX HOJOXKEHUH. g  BbIpaKeHUUI
C HOpMAaTUBHBIMH  OIEpaTopaMH  ‘3ampemieHo’,  ‘00s3aTenbHo’,
‘pasperieHo’ B 3aKOHOJATEIIEHOM TEKCTE MIPU3HAIOTCS
PpaBHO3HAYHbBIMHA BBIpaXXCHUA C AJICTUYCCKUMU orneparopamMu
‘HEBO3MOXHO , ‘HEOOXOOMMO’, ‘BOSMOXKHO U JIpyrHe MOAAIbHBIC
BcrioMorarenbHbie  cioBa (manee MBC), Bkimrouass MomanbHBIC
maronbl. Tepmun MBC wucnose3yercss B 3TOM  HCCIEJOBAHUU

B COOTBETCTBHH C OIpeAeiieHneM, mpenioxeHHsiM B Xan3eH (2008:
104):

MBC 310 B OIpeneleHHOH CTENeHH TPaMMaTHKAIN30BaHHOE BHIPAKEHHE
MOJAJIBHOCTH, IpPUYEM MOJAIBHOCTh IIOHMMAaeM B Y3KOM CMBICIE Kak
BBIDA)KEHHE BO3MOXKHOCTH, HEOOXOAMMOCTH M BOJH. ... MOJAJIbHBIC
BCIIOMOTATENbHBIE  CJIOBA  HPEACTABISIOT ~ COOOH  0COObIH  THI
MOTYyTrpaMMaTHIECKAX ~ BCIIOMOTATENbHBIX  CIIOB, KOTOpBIE  0OpasyioT
KaTeropuio ¢ HEYETKOM NpPOTOTUIUYECKOH CTPYKTYpOH, OTpakaroulen ux
MOCTETIEHHbIH epexosl OT CI0Baps K FpaMMaTuke...

YHOTpe6J'IeHI/Ie MB B kauecTBe MapKEpOB PA3JINYHBIX JCOHTUYCCKUX
3HAYCHUM B mocjacaAHrue r1roAbl HHTCHCHUBHO M3YyYaCTCA KaK Ha
CUHXPOHHUYCCKOM, TadK U HAa AJUAXPOHUYCCKOM MATCpUAJIC KOPITYyCOB
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3akoHOmaTeNbHBIX TekcToB (Coppolella 2014, Garzone 2001 u 2013,
Engberg 2001, Heller 2001, Gotti 2001, Nowak-Michalska 2013).
Pesynbrartel uccienoBaHuil MMEIOT NPUKIAJHOE 3HAYCHHE IS
MEPEeBOJOB B MEXIYHApOAHOW MpaBOBOM cdepe, TAe Iepeaada
JCOHTUYECCKUX 3HAUCHHH, BhIpakaeMbIX KOHCTpyKIusaMu ¢ MBC, Ha
BOCTOYHOCJIABSIHCKHUE SI3BIKM MOXKET CTaTh CYIIECTBEHHOH MPOOIEMOIA.
ITouck sKBHBaJIEHTa 3aTPyIHEH MOJIUCEMUEH U CUHOHMMHEU BHYTpPHU
cucremsl MBC B s3bIKe OpUIMHANa U B SI3BIKE IIEPEBONA, a TAKXKE
pa3BUTHEM B BAPHUATUBHOCTH HUX HCIOJIB30BaHMSA B 3aKOHOAATEIBHBIX
TekcTax. KapTuHa ycnoxHseTcs W B CBS3M C TEM, UYTO JUIs
00s513aTENbCTB  SIBISICTCS ~ PENICBAHTHBIM  pa3lejieHue Ha  JBE
CyOKaTeropuu: CHIIbHYIO H C1a0yI0, JJIsl BBIPAKCHHUSI KOTOPBIX BHYTPH
KaKk TEepPMaHCKHX, TaK U POMAHCKHX S3BIKOB YCTAHOBWJIHCH
muddepeHIUPOBaHHBIE COOTBETCTBUS, & KaK OHHM COOTHOCSTCS
¢ cucteMoit cnaBgsHckux MBC moka He sACHO, KaKk HE SICHO U TO,
KakoBbl COOTHOWICHHs JAeoHTHUYeckux MBC BHYTpH Tpynmbl
CIaBIHCKMX S3bIKOB. JlaHHBIe, TIOJMy4YeHHblE Ha Marepuale
ykpauHckux nepeBonoB JupektuB EC (B aHIIOA3BIMHON Bepcum),
MOKA3bIBAIOT, YTO B 3TOM 3aKOHOJATEIILHOM JKaHPE Uil YKPAHHCKOTO
SI3bIKA XapaKTEepHa JICKCHYECKas BAapHATUBHOCTb IPH BBIPAXKCHUU
obOsi3atenbeTB: Takue MBC kak nosunen/maclnompionolcnio n np.
KOHKYpUPYIOT B  (OPMYJIHPOBKE OJHOTHUITHBIX HOpPM, U 9Ta
BapUaTHBHOCTh JWHamMuuecku paspuBaeTcs (Goletiani  2015).
Jlexcuyeckass ~ BapHaTUBHOCTS, OOyCIIOBJICHHAsI  IOJIICEMHUEH
u cuHonnmuern MBC, He sBIgeTcs, OJHAKO, €IUHCTBESHHBIM
(aKTOpPOM, OCIIOXKHSIOIUM Kak KOAM(UKALMI0 W AEKOAM(HKALHIO
JNEOHTUYECKOTO 3Ha4YeHHs, TaK M BBIOOP OSKBHBAJEHTa NpPU €ro
niepeBoze. J{is BEIpaKEHUsI TOTO THIIA HOPMBI aKTyajlbHa U MpodeMa
MopdocuHTakcuueckoid  BapuatuBHOCTH. (OHa  MOXET  OBITh
oOyclloBlIeHa KaK  pasHbIM  HabopoM  MOP(HOCHHTAKCHYECKHX
KaTeropui, Tak W PasIUYusIMH B (DYHKUMOHHUPOBAHWUHU OOLIUX ISt
pa3HBIX S3BIKOB KAaTErOpHid, NMPUYEM STH pasiIndus HaOJIoNaroTCs
Ja’ke B TUIOJIOTHYECKH ONMM3KHX s3bIKax. Ecnu yuecTh ocoOeHHOCTH
pasBUTHA W PACIPOCTPAHEHHS TPABOBBIX KYJIBTYD B CIaBSHCKHX
CTpaHax, TO HEYOJUBUTEIHbHO, UYTO — HECMOTPS Ha  BCIO
THUTIOJIOTUIECKYIO OJIM30CTh HX SI3BIKOB — (DOPMYIHUPOBKH OJHOTHUITHOM
HOPMBI B HHX MOTYT CYILECTBEHHO pa3jMyarbCsi, B TOM YHCIE,
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Omaromapst crerupuIecko MOP(POCHHTAKCUICCKOW BapHATHBHOCTH.
B a70i1 Kareropun sA36IKOBOM BapHaTUBHOCTH B KOHTPAaCTUBHOM ILIaHE
HanboJiee MHTEPECHO KCIOJIb30BAHUE B IOPUINYECKUX TEKCTax (hopm
OyAylIero BpeMEHH OT IJIArojioB HECOBEPIICHHOro Buja (najiee —
I'HCB). B otmmumne ot pycckoro sizpika, rae it ['HCB Bo3moxkHa
TONIFKO aHANUTHYEeCKas ¢popma OyIyIiero BpeMeHH!, B YKPAHHCKOM 3TH
[J1arojsl MOTYT UMETh KaK aHaJTUTHYECKYI0, TaK U CHHTETHYECKYIO
dopmy*. Unrepec k THCB 06ycioBieH, B TOM YKCIIE U TEM, YTO IOKa
HE SICHO, KaK MPOSBIACTCS KOHKYPEHIHs IBYX (GopM OymymIero STHX
[JIaroJIOB B pa3HbIX jKaHpaxX MpaBoBOW cdepbl, © MOXHO JIH 3IECh
roBopuTh O (yHKIMOHANBHOH muddepennnanuu. HWccnemoBanus
CokonmoBa wu IllymapoBa 1998, Goletiani 2014a wu 2014b
CBUETEIBCTBYIOT B IOJIB3Y TOTO, UTO B IIEJIOM CHHTEeTHYeCKas (opma
OyIylero OT STHX TJIArojoB Ha COBPEMEHHOM OJTalle pPa3BUTHS
IOpUANYECKOTO YKPaMHCKOTO s3bIKa JOMHMHHpYeT. bonee Toro,
HaOnromaeTcss ee  OKCHaHcus, 10 MEHbLIeH Mepe, B  Tex
MEXTYHApOIHBIX TOKyMEHTaX, TAE — C BBICOKOH J0JIeH BEPOSTHOCTH —
MOXKHO HCKIFOUUTH (PakTop MHTEP(HEPEeHIINH PYCCKOTO S3bIKa, paHee
JOMHUHHUpPOBABIIETO B cepe  MEKIYHApOAHOH  TPaBOBOU
KOMMYHMKAIMH YKpauHbl?, PaboT, COMOCTaBISIONINX UCIIONb30BaHUE
BpeMeHHbIX (opMm pycckux W ykpamHckux ['HCB nHa wmarepuane
napajIesIbHBIX TEKCTOB, MoKa HeT. Kak CBHIETENbCTBYIOT MOCIEAHNE
paboTel B 00NaCTH KOMITAPATUBHOW IOPHCIUHTBUCTUKU (CM., Harp.,
Matulewska 2010, Nowak-Michalska 2013, Copolella 2014), umenHO
3TOT TWIN  Marepuajga  sBISETCS  HAJSKHBIM  HUCTOYHHUKOM
KOHTPaCTMBHOTO  aHajN3a, HAMpaBIE€HHOTO HAa YCTaHOBJECHHE
SKBUBAJIEHTHOCTH, TaK KaK B MapajlIeNIbHBIX TEKCTaX pedb HAET 00
WICHTUYHOW KOMMYHUKAaTHUBHOM CHUTyalldd, U, 3HA4YUT, MOXHO
WUCXOUTh W3  TOXKIECTBEHHOCTH  IParMarudeckoro 3HAYEeHUs

s ynobcTBa B 3TOM paboTe OyneT HCMOIb30BaThCs STOT TPAAULHOHHBINH TEPMUH,
HECMOTps Ha To, uTo B lanmnenko 2010 ObUIH BEICKa3aHBl yOSAUTEIBHBIC apTyMEHTHI
B TI0JIb3Y TOTO, YTOOBI BU/IETh B CHHTETHYECKOH (hopMe cKopee pe3ysbTaT BTOPHYHOTO
AQHAJITH3MA.

Z31ech Het MecTa A 00CYXICHHsI BOIPOCOB HCTOPHUH S3BIKOBOI MOMUTHKU. OT™MeUy
TOJNBKO, YTO B COBETCKHH IepHOJ Iopuaudeckas cepa Takke MOIBEpraiach
pyccudukanmn.  OduruanbHas  WAEONOTHS  ‘CIMSHHA ~ OpaTrCKUX  S3BIKOB’
NpE/INIChIBaa HMCIOJIb30BaHHE TEX CPEICTB YKPAWHCKOTO SI3bIKA, YTO HMEKOT
‘mapanieny’ B pycckoM (cM. 06 stom Illeensos 1998).
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CUMMETPUYHO YMOTpPeOJICHHBIX eAWHWIl. B Hamem cioydae — u3
TOXKIAECTBEHHOCTH BAPWUATHBHBIX TJIATONBHBIX KOHCTPYKIWH JBYX
SI3BIKOB CO 3HAUYEHHEM JIEOHTHYECKOTO obOs3arenbeTBa. MccnenoBanme
BBITIOJTHGHO Ha MarepHalie MapajuiebHBIX TEKCTOB JBYX THIOB: 1)
MexayHaponueie  JloroBopel,  Memopannymsl, — CoramieHus,
3aKJIIOUCHHbIE MeEXIy YKpanHod u Poccuiickonn @enepauuent
Brmepuon ¢ 1992 mo 2012 (momxopiyc mapaieNbHBIX PYCCKO-
VKPamHCKMX TEKCTOB) W 2) MEXKIyHapomHble  JOKYMEHTEHI,
NOANUCAHHbIE YKpauHOUM uinu Poccued ¢ TpeTbUMH rocyaapcTBamMu
(cMmemanHbBIH MOMKOpIYC). Marepuan 000UX MOAKOPITYCOB COCTABHII
COBOKYIIHBIN KOPITyC.

2. OpnHa 00s13aHHOCTh — MHOYKECTBO BO3MOXKHOCTEH (ee
M3JIOKEHUS): METO/I ‘MHBEHTApU3alliK BapHaHTOB

Ha wmarepuane pycckux W YKPaMHCKHX HOPHUAMYECKHX TEKCTOB
COBETCKOTO IepHofa yXe OTMEYajoch, 4TO B (HOPMYIMPOBKE HOPM
3aKOHO/ATENb HCIMONb3yeT KOHCTpykimun ¢ MBC  nmomxeHcTBo-
BaHUsI/HEOOXOMUMOCTH Hapsgy C KOHCTPYKIHMSMH, B KOTOPBIX
CMBICIIOBOH IyIaros ymnorpeOiieH B (hopMe HACTOSIIETO MM OyayIero
Bpemenu (CokxonoBa u IllymapoBa 1998: 96 u cin.). Peup wmpger
O HENIEHKTUYECKOM YNOTPEONCHUH, KaTeropus BPEMEHH ‘YCTymaeT’
3[€Ch MECTO KaTeropuyd MOAAJIBHOCTH, & MMEHHO — HOPMAaTHBHOM
HEOOXOMUMOCTH. DTO OTPaKaeTCs B MHOTOKOMIIOHEHTHOH CeMaHTHKE
W TparMaTuKe TEKCTOB MEKIYHApOIHBIX JJOKYMEHTOB: 3aKOHOJA-
TEJILHO (1€OHTHYHOCTD) 3aKPETUIIOTCS JO0OPOBOJILHO
(MHTEeHIMOHANBHOCTD) TNPHHUMAaEeMble CTOPOHAMH 00s3aTebCTBA
(mepopMaTHBHOCTB),  KOTOpBIE  JIOJDKHBI  OBITH  BBITOIHEHBI
(MMIIepaTUBHOCTE) B OyAyIIeM, IPUYEM B BBIOJHEHHH 3aKOHOAATENb
YBEpEH YK€ B MOMEHT coBepuieHusa akrta. llpejnaraempiii Huxe
aHaJW3 HaIpaBJieH HA BBIIBIEHHE BO3MO)XHBIX BAapHAHTOB, ITO3TOMY
MparMajJiHrBHCTHYECKAs MMPOOJIeMAaTHKa HE SIBISETCS PHOPUTETHOM.
[IposiBneHnsa  JIeKCHYECKOM  BapUaTUBHOCTH, HE  OTHOCSIIEHCS
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K ICOHTUYECKON MOMATBHOCTH 00S3aTeNbCTBa, TakXke He OyayT
paccMarpuBaThcs. Tam, T[Ie 5TO BO3MOXHO, OYyAyT NPHBOIUTHCS
MPUMEPBI U3 PYCCKO-YKPAMHCKHUX MapaIeIbHBIX TEKCTOB, @ IPUMEPHI
W3 CMELIaHHOTO Kopmyca OyAyT MPHBOOUTHCS TaM, rae HEOOXOTUMO
BBLSIBUTH HanOoJiee MOTHBIA HaOOp BO3MOXHBIX B IBYX si3pikax MBC
n MopdocHHTaKCHUeCKNX Kareropuil. Jlms Ooiee HamISIHOTO
MPEICTABICHHS BAPHATUBHOCTH BOCIIOJIB3YIOCh METOIOM CONnvenience
sample: pa3Hbie BapuaHTBl KOHCTPYKLMI OyIyT paccMaTrpuBarhCs Ha
npuMepax (GOPMYIMPOBKH OAHOH W TOM ke HOpMbL. Peub wuuaer
0 HOpME, KOTOpas peryaupyeT pa3pelieHHE CIOpPOB MEXIy IBYMS
CTOPOHAMH, 3aKIIOYAIONIMMK JOTOBOp. JTa HOpMa  SIBIISETCS
KOHBCHIIMOHANIFHOW  JUISI  NaHHBIX  JKaHPOB  JOKYMEHTAIIWU.
IIpeckpunTUBHBIA  aKT, PEryaupyrOLIUd  OCHCTBUS  CTOPOH,
BCTpEYaETCS B KKAOM TEKCTE HE Ooliee OIHOrO pasa, 4To MO3BOJIUT
B JaJibHEHIIeM CPaBHUBATh KBaHTUTATHBHBIC JTaHHBIC
B IMaXPOHUYECKOU NIEPCIIEKTUBE.

3. MonansHble KOHCTPYKITUH

Croektp pycckmx u  ykpamHckux MBC  co  3HaueHueMm
JOJDKCHCTBOBAHHSI, HCIOJNB3YEMBIX B IOPUIMYCCKOM S3bIKE, HE
ofmHOposeH 1o coctaBy. C CHHTaKCHYECKOHW TOYKH 3pEHHS OHU
MOZIPA3/IEISIFOTCS Ha JINYHbIC (HAIp., PYCCK. Q0MCeH U YKP. NOBUHEH)
u Oe3yn4HbIe (Hamp., PYCCK. Heobxooumo, ciedyem 1 YKp. HOmpioHo,
cnio, mpeda) (cp. Xanmzen 2006: 77). B JNUYHBIX KOHCTPYKIIHSIX
CYOBEKT MOJAJIbHOCTH JIOJDKECH OBbITh Ha3BaH, B OC3JIMUYHBIX - MOXET
OBITh Ha3BaH (B IATEIHLHOM IaJIeXke), HO MOXKET OBITh M OMYIIEH, Cp.:
1) Kaoxcoass cmopona 00ndcHa Npudep’Hcusamocsi yCmaHo81eHHbIX
cpokos, 2) Kaowcoou cmopone neobxooumo npuoepicueamvcs
ycmanogiennvix cpokos u 3) Heobxooumo npudepoicusamovcs
yemanoenennwix cpokos (cp. Besters-Dilger, Drobnjakovi and Hansen
2009: 172). Ecnu cyOBbeKT MOIAIbHOCTH OOS3aTEIBHO JTOJDKEH OBITh
Ha3BaH, TO B TeX OE3MUYHBIX KOHCTPYKIIHSX, TJ€ CMBICIIOBOM TJIAroll
yIpaBIsieT NaTeNbHBIM IaJeKOM, MOXKET BO3HHKHYTh HEyladHas

13
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C TOYKH 3pEHUS U3IIOKEHUS HOpMa, cp.: 1) Kaowcdas cmopona dondicha
coobuums  Opyeoil cmopone.., 2) Kaxcoou cmopone HeoOX00UMO
coobwums dpyeoti cmopote... 1losTomy Ha BeIOOp MBC Bimser ne
TOJIbKO €r0 CEMaHTHKa, HO M CHHTaKCHYECKHE MPU3HAKH, a TaKxKe
YCTAaHOBUBIIIHMECS TPAIUIUU B U3JIOKCHUH ONPEACICHHBIX HOpM. Jliist
BBIpa)KEHHSI HOPMBI, PErYAUPYIOLIEeH pa3pelieHre CropoB, Oe3TUIHbIC
KOHCTPYKIIMM HE XapakTtepHbl. COMacHO MJaHHBIX COBOKYITHOTO
KopIyca B 000MX S3BIKaX paccMmarpuBaeMasi HopMma (opMmyaupyercs
TONFKO C TIOMOINBIO JHYHBIX MOJAIBHBIX KOHCTPYKIHi. Bropas
KOppensaLusi Kacaercs 3ajora: B O0OMX S3bIKaX IAacCHUBHBIC
KOHCTPYKIMM  3HAuUTEIbHO  NpeodNajaloT  HaJg  aKTHBHBIMH.
@dakyabTaTUBHBIM, HO YacCTOTHBIM 3JIEMEHTOM SIBISIETCSI OClIabJeHue
obsi3aTenscTBa BKItoueHneM MBC Bo3moxksOCTH (cM. mip. 1, 2, 3).
Hwxe npuBomuTcs npuMep TUMAYHOM MOJANbHOM KOHCTPYKLMH M3
MTOAKOPIyCa TapauleNbHBIX TEKCTOB, OTPAXKAIONIMI Ha3BaHHBIC
0COOCHHOCTH M3JIOKEHHS JaHHOH HOPMBI Ha JBYX SI3BIKAX:

(1) Ciopu  mix  [orosipuumu CTOpoHamMu WIOAO TIyMadeHHs abo
3aCTOCYBaHHs Ili€el YroaW noeuwrmi, SKIO 1€ MOXIHUBO, GUPIULYBAMUCSH
IIJIIXOM B3a€MHUX KOHCYIBTaLii 1 meperoBopis. (Yroma Mk Ypsinom YkpaiHu
Ta Ypsagom PecmyOmikm KazaxcTaH mpo 3a0XO4eHHS Ta B3a€EMHHUH 3aXHCT
iHBectuiii, 17.09.1994)

(2) Criopsr  mexny  HoroBapusarommmucsi CTOPOHAMH — OTHOCHTEIIBHO
TOJIKOBaHUSI WM TpuMeHeHus 5Toro ComiameHusi OOMCHbI, €CIH ITO
BO3MOXXHO, peuiambspcsi TyTeM B3aUMHBIX KOHCYJIBTAIMH W IEPErOBOPOB.
(Cornamrenne wmexnay [IpaBurensctBoM YkpauHbl u  [IpaBuTenscTBOM
PecnyOnmku Kaszaxcran o moouipeHWM ¥ B3aWMHOW 3allUTE WHBECTHULIMH,
17.09.1994)

Konctpykuuu ¢ nogunenlnogunni (mp. 2) B YKPAHHCKOM SI3BIKE
BCTPEYAIOTCS Yallle B apalIeJIbHOM IIOIKOPILYCE PYCCKO-YKPAaUHCKUX
JOKYMEHTOB, BHIUMO - JJS COXPAaHEHUS CHMMETPUYHOCTH
u3JI0KeHus . VIMEHHO 3/1eCh TPOSBIISETCS CYLIECTBEHHOE, C TOYKH
3peHHs BapUAaTUBHOCTH, PAa3IUUUE MEXKIYy WHBEHTApEeM JIMYHBIX
MOJIJIbHBIX KOHCTPYKIUI B JIBYX SI3BIKAaX: €CJIM B PYCCKOM BO3MOXHO

306ecneuenne cHHTaKCHYECKOTO napajpienn3Ma — OfHO W3 BaXHBIX TpeOOoBaHHI
MepeBoia MEeXTyHAPOIHBIX TPaBOBOBEIX akToB (JIepuran 2010: 82).
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ToieK0 MBC donicernldonsichol, TO yKpaUHCKHI SI3BIK TS BRIPAKCHHS
JOJDKEHCTBOBAHMSI PACIIONiaraeT TakKe MOJAIBHBIM TIIarojioM MyCUmu
W MONANbHBIM WH(QUHUTHBOM Mamu + WHPUHATHB CMBICIOBOTO
rmarona®. Kak mnokaseiBarorT ciexyromue npumepsl (3, 4, 5),
KOHCTPYKIIMM  C  MOJAJIbHBIM  HMHOUHUTUBOM  YPE3BBIYANHO
MPONYKTUBHBl B W3JI0XKEHUM JAHHOW HOPMBI B MEKIYHapOIHBIX
JOKYMEHTaxX U3 CMEIIaHHOTO MOAKOpILyca:

(3) Criopu  mix  [loroBipuumu CTOpOHaMH  BiTHOCHO TIyMayeHHS Ta
3aCTOCYBaHHS i€l YTOIM Mamwoms NO MOJMCAUGOCI SUPIWY8AMUCS TIO
IUIUIOMAaTHYHMX KaHanax. (Yroma mix YpsaoMm Ykpainu 1 Ypsgom Mownromii,
1992)

(4) Bynp-sixi  copu mik  CropoHamu, 1[I0 BHIUIMBAIOTH i3  IHOTO
MeMopaHIyMy, Marms eupiuysamucs MUBSIXOM IeperoBopiB. (MemopaHaym
PO  B3a€EMOPO3YMIHHS MK MIiHICTEpCTBOM TpaHCIOPTY VYKpaiHH Ta
MinictepcTBoM TpaHcnopry Yecskoi PecmyOmik mpo BH3HAHHS IHUILIOMIB
(cepTudikariB) MOpsKiB BiAmoBimgHO g0 BuMor [IpaBmna /10 MixuapomgHoi
KOHBEHIIIi PO MiATOTOBKY 1 AWUIUIOMYBaHHS MOPSKIB Ta HECEHHS BaxTH 1978
PpoKy, 3 monpaskamu, 25.04.2003)

(5) Bynp-siKi cKyaHOMII, 0 MOKYTh BHHUKHYTH Yy 3B'I3KY i3 3aCTOCYBaHHIM
iei Yroau, mMarome supiuysamucsa TANIOMAaTHYHUMH KaHanaMu. (Yroma Mix
Vkpainoro Ta Typeupkoro PecmyOmikoro mpo mpaBoBy JONOMOTY Ta
ciBpoOITHUITBO B IUBUIFHHX cIpaBax, 23.11.2000)

Uro kacaeTcss MOJANBHOTO TJIarojla Mycumu, TO €ro HCIOIb30BaHHe
B pa3HBIX HOPMATHBHBIX XKaHpax KpaitHe HecTabuinpHO (cp. [oneTnanu
2015: 276). llemecooOpa3HO paccMOTpPeTh €ro Ha NpuUMepax
W3JIOKEHUS  Pa3IMYHBIX HOPM B  JIOKYMEHTaX CMELIaHHOTO
MOAKOpIyca. DTOT IJIaroy BCTPEYAeTCsl 31eCh KaK B aKTUBHBIX (IIp. 6),
TaK ¥ B TAaCCUBHBIX KOHCTPYKIUSX (T1p.7):

(6) Inst mpu3HA4YEHHS TIaBH KOHCYJIBbCHKOI YCTQHOBM aKpEAUTYIOUa JepiKaBa
Mycums OAEpKaTH MOIEPeHIO 3rofly AepkaBu nepeOysaHHs. SIKIIo nepxana
nepeOyBaHHs HE 3roflHa Ha Iie, BOHAa He 3000B's3aHa MOSICHIOBATH MOTHBH
cBoro pimenHs. (Koncynbcpka KomBenmist mixk VYkpainoro 1 JIuToBchkoio

4Kak MOKa3BIBAIOT nanaele B Mazzitelli 2012, neonTHyeckoe 3HAYeHHME CIabOro
00s13aTebCTBA MOAANBHBIH MHPUHUTHB BBIPAKACT W B OEIOPYCCKUX FOPHIMIECKUX
TEKCTaxX.
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Pecmry6umixoro, 28.03.1995)

(7) B ycix Bumagkax BimMoBa mycums OyTH TIOBiJIOMIIEHa JepikaBi
nepeOyBaHHSI BUPA3HO 1 y IMUCBMOBIH (opMi, OKpiM mependadeHoro y m.3 miel
crarti. (KoHcynbchka — KOHBEHINST MDK  YKpaiHolo Ta  Benmkoro
Conianictnanoro  Hapomnoro  JliBilicekoto  ApaGcbkoro  [Ikamarupiero,
14.10.2003)

MHOro4uciaeHHbIe MIPUMEPBl U3 CMEIIAHHOIO KOPIyca IOKAa3bIBAIOT,
YTO Mycumu B HACTOSIEE BpPEMs HCIOIB3YeTCs Ui Mepenadyd Kak
CHJIBHOTO, TaK W C€a00ro JCOHTUYECKOro o0s3aTenbcTBa, Haxons,
TakuM 00pa3oM, NPHMEHEHHWE B KauyeCTBE OJKBHBAJICHTa pPa3HbIX
anmmiickux MBC paxe B IpaHHLIax OJHOTO TEKCTAa. JTa IIMPOTA
3HAYEHHUH JOJHKEHCTBOBAHUS XOPOIIO BHIHA U3 mpuMepos (8) — (13)
B3STHIX U3 YKpPaWMHCKOro BapuaHTa Tekcra Kpakosckoit xaptuum 2000
(MixHapomHa XapTii 3 OXOPOHHM Ta pecTaBpallii apXiTeKTypHO-
MmicToOyaiBHOI criaauay - KpakiBebka xaprist 2000, opur.: Principles
for conservation and restoration of built heritage - Krakéw Chapter
2000):

(8) PecrappariiiiHuii MPOEKT Mycums TapaHTyBaTH KOPEKTHY pECTaBpaLlifo
BCIX TBOpPIB MOHYMEHTAJIbHOTO, ICKOPATUBHOTO Ta 00pa30TBOPUOTO
MHCTELTBA 3 PECIEKTOM JIO TPaJMIIHHOTO HApOJHOTO peMecna, LIo
€ IHTerpaabHOIO CKJIJ0BOI0 YACTUHOIO aPXITEKTYPHOI CIaAIIMHH.

(9) The restoration project must guarantee a correct approach to the
conservation of the full setting, decoration or sculpture, with respect to
traditional building crafts and their necessary integration as a substantial part
of the built heritage.

(10) i nii MycaTe iHTErpyBaTHCh 3 CHCTEMATHYHAMHM JIOCTIKCHHSIMH,
KOHTPOJIEM, MTOCTIHHIM MOHITOPHHIOM 1 TECTYBaHHSIM.

(11) These actions have to be organised with systematic research, inspection,
control, monitoring and testing. Possible decay has to be foreseen and
reported on, and appropriate preventive measures have to be taken.

(12) Bubpane BTpyYaHHS Mycums PECICKTYBaTH MEPBICHY (YHKILO
i3a0e3neuyBaTu BIIMOBIIHICT 3 ICHYIOUMMH MarepiajamMu, CTPYKTypaMH
1 apXITEKTYpHUMH IiHHOCTSIMH.
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(13) The chosen intervention should respect the original function and ensure
compatibility with existing materials, structures and architectural values.

Bwmecrte ¢ Tem, mpeacTaBiseTcs, YTO HMEHHO STOT IJIAaroil o0iiagaet
HEOOXOJMMBIM TPArMaJMHIBUCTHYECKMM MOTEHIIMANOM® JUISl TOTO,
yroObl Hamboliee TOYHO TiepenaBaTh JACOHTUYECKHE 3HAYCHUS
auruiickoro MBC must u memerkoro mussen. [lanbHeiiiiee pa3BuTue
YKPauHCKOTO  IOPUAMYECKOTO  sSI3pIKa  CMOXKET JaThb  Oonee
OTIPE/ICTICHHBIN OTBET O ‘JIEOHTUYECKON CyapOe 3TOro MOAAIBLHOTO
miarona. ComocraBneHue ¢ yrorpebmenneM MBC B coBpeMEHHBIX
IOpUANYECKAX TEKCTaX Ha JPYTUX CIHAaBIHCKUX S3BIKaX TaKkKe
BBI3bIBacT Ooubioi nHTepec (cp. Hansen 2000).

4, [lepudpacTuueckrie KOHCTPYKLUU

K MomanpHBIM KOHCTPYKIHMSIM OUY€Hb ONM3KU TepudpacTUdecKue
KOHCTPYKIIMH, IUarna3oH KOTOPBIX B OOOMX S3bIKaX YpE3BBIYANHO
mupok. JleoHTHdeckas cuna 00s3aTelbCcTBA 3aBUCHT OT CEMAaHTHUKH
TEX JIEKCHYECKUX €AWHHI, KOTOphle YIOTPEONSIOTCS BMECTO
paccmoTrperHbIx Bbimie MBC, Tak HaseiBaeMbIx kBazu-MBC. 3Oto
MOTYT OBITH IJIarojibl C CEMaHTUKOM 00s3aTenbcTBA M HAMEPEHUS
B pa3HbIX (opmax. Haunboree cuibHO nephopMaTHBHBIN aKT BBIPaKEeH
B KOHCTPYKIHMSX C TPOAYKTHBHBIM JUIS HCCIEIyEeMbIX >KaHPOB
[J1aroyioM  0b6s3zbisamscsl30606 ’s3yeamucs.  Ito  ymorpebiieHue
B ()OPMYIMPOBKE paccMaTpuBaeMOl HOpPMBI NoKa3aHo B mp. (14) u
(15), B3STBIX U3 CMEIIAHHOTO MOAKOPITyCa:

(14) O6unsi [orosipui CTOpoHH 3a MLIEK YroIOK  30008'A3y10MbCs
BUpINIYBaTH CIIpHI THTaHHSA, [0 MOXYTh BHHUKHYTH Yy 3B'3Ky 13
3aCTOCYBaHHSAM Ii€l Yromay, NOUIIXOM MHPHHMX KOHCYJIBTAIliif II€peroBOpiB.
(Yroma mpo eKoHOMiYHE, TOprOBEJIbHE 1 TEXHIYHE CITIBPOOITHUITBO MiX
VYpsimom Ykpainu ta Ypsaom Jepxasu Karap, 13.01.2002)

5JII/ICKyccmo 00 ymoTpeOIeHUH 3TOrO TNaroja CM., Hamp., B AHTOHEHKO-/[aBUAOBHY
1991: 125-126.
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(15) Bynyun yOexIeHBI ... CTOPOHBI 00s3yI0MCs pa3peliaTh BO3MOXKHbBIC
CIOpHl  MCKJIIOUUTENFHO MHUpPHBIMH cpencTBamu. ([loroBop o npyx6e
u cotpyaHuuectBe Mexnay Poccuiickoit ®epepaumeit u  UranbsHckoi
Pecnybnuxkoii, 14.10.1994)

HecMotps Ha TO, 4TO B MaTepuaiax MapajuieIbHOrO MOJKOPIyca HE
BCTPETWINCH CIIy4al CUMMETPHYHOIO HCIOJIb30BAHMS 3TOTO TJIArolia
B U3JIOKCHUH PACCMATPUBACMON HOPMBI, MHOTOYHCIICHHBIC TTPUMEPHI
(OPMYITHPOBOK JIPYrUX HOPM TOBOPSAT O €ro BBICOKOM MPOXYKTHB-
HOCTH JIJIsl TaHHBIX JKaHPOB. BOT puUMephl U3 MapaieIbHbIX TEKCTOB
Cormamenwst (tip. 16 u 17) u Memoparmyma (ip. 18 u 19):

18

(16) Croponu 30606'13y10mbcs He TiepefaBatd TperiM cropoHam naadi AIC,
oTpuMaHi B paMkax Iiel Yroau Bix iHmoi Croponu. (Yroga Mix KaGinetom
MinictpiB Ykpainu Ta VYpsgom Pociiicekoi @enepamii mpo 3axomm momo
3a0e3meueHHs Oe3leKH MOpPEIUIaBCTBA B A30BCbKOMY Mopi Ta KepueHchkiit
mpotoii, 20.03.2012)

(17) CropoHusl o6s3y10mes He TiepenaBarh TPETbUM cTOpoHaM nanHbie AVIC,
NoTy4YeHHble B pamkax Hacrosmiero CommameHuss oT apyrod CTOPOHBL
(Cormamrennie  mexny — I[IpaButenbctBoM  Poccuiickoii Oenepannu
n Kabnunerom MuHHCTpOB YKpanHbI 0 Mepax Ho oOecredeHnio 6e30nacHOCTH
MoperaBanus B A3oBckoM Mope u Kepuenckom npomuse, 20.03.2012)

(18) depxasu 30606's13y10mbcss HEe MiATPUMYBATH Ha TEPUTOPIl  IHIIHX
JIepKaB-y4acHHIb CEIapaTHCTChKI PyXH, a TaKoXK CErnapaTUCTChKI PEeXUMH,
SIKIIO TaKi BUHUKHYTb; HE BCTAQHOBIIIOBATH 3 HUMH IMOJNITHYHNX, CKOHOMIYHUX
i IHImKMX 3B'I3KiB; HE JONyCKaTH BHKOPUCTAHHS HUMH TEPUTOPIH
i KOMyHiKaliffi  nepkaB-ydacHuip  CHiBIpY)KHOCTI; He HagaBaTH iM
€KOHOMIYHOI, (hiHaHCOBOT, BilichKOBOI Ta iHIIOI HomoMoru. (MemopaHayM mpo
MATPUMKY MHUpPY Ta crabimepHocTi B CroiBapyxHOCTi Hesanexnux [lepkas,
10.02.1995)

(19) TocymapctBa 06s3yi0mesi He TOANEPKUBATH HAa TEPPUTOPHU APYTHX
rOCYapCTB-Y4aCTHHKOB CETIAPAaTUCTCKUE JABIKCHNUS, & TAKKe CEapaTHCTCKUE
PSKHMBI, €CIM TaKOBbIE BO3HHMKHYT; HE YCTaHaBIMBaTb C HHUMH
IMMOJIUTHYECCKHUX, OKOHOMHYCCKUX nu Apyrux CBHSeﬁ; HC JAOITYCKaTh
HCII0JIb30BAHUEC MU Tepp”TOpI/lﬁ 151 KOMMyHHKaLLI/Iﬁ rocyaapcTB - y4aCTHUKOB
ConpyxkecTBa; HE OKa3blBaThb UM 3KOHOMUYECKOH, (DMHAHCOBOH, BOEHHOM
u apyroit momorn. (MeMOpaHIyM O TOAAEpXKE MHpa M CTaOHIBHOCTH
B Conpyxectse HesaBucumbix I'ocynapers, 10.02.1995)
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B m3noxeHmm paccMaTpmBacMOM HOPMBI B 000WX  SI3BIKaX
HaOmonaeTcss OOoJNbIIasi JICKCHMKO-TpaMMaTHUYECKas BapUaTHBHOCTh
B piaay nepudpacTHUECKUX KOHCTPYKIUH, HWMCIOIIUX CEMAHTUKY
HaMEpPEHHOCTH, IIEJIM, CTPEMJICHUS U oM. BOT HECKONBKO MPUMEPOB
CUMMETPUYHOTO VYTOTPEONEeHNsI TaKUX KOHCTPYKIWHA, B3ATHIX U3
MapauIeTFHOTO TOAKOPITyCa:

(20) Cropouwu doxradaioms 3ycuib 10 TOTO, 00 BPETYIIOBAHHS BCIX CIIIPHUX
npooiemM 3I1HCHIOBAJIOCS BUKJIFOYHO MHUPHUMHA 3acobamu,
1 CIiBpOOITHUYAIOTH Y BiABEPHEHHI Ta BPETYIIOBaHHI KOH(MIIKTIB i CUTyamliH,
skl 3ayimaroTh ixHi iHTepecHu. ([loroBip mpo npyxOy, CHIBpOOITHHLTBO
1 mapTHepCTBO Mk YKpainoto i Pociiicekoro denepartiero, 31.05.1997)

(21) Cropousl npunacarom ycunus K TOMY, 4TOOBI YpEryJIHpOBaHHE BCEX
CIIOPHBIX MPOOJIEM OCYIIECTBISIIOCh HCKITIOUMTENILHO MAPHBIMH CPEACTBAMH,
U COTPYIHHYAIOT B MPENOTBPAIlCHUH U YPETYIMPOBAHHU KOH(IIMKTOB
Y CUTyallud, 3aTpardBalolMX UX uHTepechl. (oroBop o apyxoe,
COTpYIHMYECTBE M MapTHepcTBe Mexay Poccuiickoit  ®enepauneit
u Ykpauno#, 31.05.1997)

Bynyun cCMHOHMMUYHBI MOJAIBbHBIM KOHCTPYKLMSAM U KOHCTPYKLHSIM
¢ 00s13018amMb 530006 'A3y8amucs, ST HOPMYITUPOBKH 00TATAI0T, TEM
HE MeHee, MEHbIIel meppopmMaTUBHON Ccrioi. CMBICIOBOM Tiaromn
B OTHUX KOHCTPYKIHSAX, KaK MPaBUIIO, UMEET HECOBEPIICHHBINA BUJ (TID.
22/23 u 25/26), B TO BpeMsi KaK COBEpPUICHHBIH BHJ, BHIPAKAIOIINI
JOCTH)KEHHE Pe3yNbTara, TECHEee CBSI3aH C CHIIBHBIM 00513aTeIILCTBOM,
HO BCE-TAaK{ BO3MOXKEH TaM, Ilie cuja 00s3aTenbCTBa yKe ociadieHa
CEMaHTHKOW BCIIOMOTATENBHOTO Tiarona (tp. 24 u 25):

(22) Croponu cTBOpIOIOTH cCHinbHY PoGouy rpymy, ska mac na memi
po3TIsAaTH BUKOHAHHS i€l Yroaw Ta ii yMOB, upiuiyeamu CIipHI MTHUTaHHS,
po3po0nsaTH 1 BHOCHTH Ha po3nisia Ypsaay Yipainu i Ypany Pociiicekoi
®Denepanii mpomo3wmii MO PO3BUTKY B3a€MOBHUTITHOTO CITIBPOOITHHIITBA
i peasi3anii OCHOBHMX HamNpsIMKIB CIIBPOOITHHITBA, TepeA0aueHNX CTaTTEIo
2 miel Yrogu. (Yroma mix Ypsimom Ykpainu i Ypsimom Pociticekoi ®deneparrii
po ciBpoOITHHITBO Y cdepi iHpopmarusamii, 28.05.1997)

(23) CropoHbI yupexaaroT COBMECTHYIO Pabouyro rpymimy, KOoTopas umeem
Yenvio pacCMaTPUBATh BHINOTHEHNE HacTosmiero CortanieHus U ero yCIOBHiA,
pewams CIOPHBIE BOIPOCH, pa3padaTbiBaTh W BHOCHTH Ha PAacCMOTPEHHE
[IpaBurenscrBa Poccuiickoit @enepauuu u I[IpaButenscTBa YKpauHbI
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MPEUIOKEHUsT 10  Pa3BUTUIO  B3aUMOBBITOJHOTO  COTPYJHHYECTBa
U pealu3allid OCHOBHBIX HANpAaBJICHUN COTPYAHUYECTBA, MPEAYCMOTPEHHBIX
crarbeil 2 Hacrosmero Comnamenust. (Conmamenue Mexay I1paBuTenscTBOM
Poccuiickoit ®enepauun u IlpaBurenscTBoM YKpauHBl O COTPYAHUYECTBE
B obmacty nadopmaruzanu, 28.05.1997)

B xoHTpacTUBHOM ITaHE OOIBIICH TPaMMATHIECKON BApHATHBHOCTHIO
OTJIMYAIOTCSI T€ YKpPaWHCKUE TepupacTHUECKUe KOHCTPYKIIHH,
B KOTOPHIX CMBICJIOBOM TJIaroJl ymoTpeOiaeH B Qopme Oyayliero
BPEMCHH — CHHTETHYECKOM WM aHamuThdeckoil. K stomy Ttumy
rpaMMAaTHYECKOM BAPHATHBHOCTH MBI €IIe BEPHEMCS HHXKE, a 371eCh ee
YMECTHO TOKa3aTb Ha TpuMepe IByX (opMm Oymymiero or miarona
npacnymu B (24) u (26) U3 cHeAyIOMHX IBYX Map MapajlielbHbBIX
PUMEPOB:
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(24) Komnerentni opranu Jorosipaux JlepKaB npacnymumyns eupiuysami
3a B3aEMHOIO 3TOJIOK0 OYIb-SKi TPYIHOII a00 CYMHIBH, II0 BUHHKAIOTH MPH
TIIyMadeHHi abo 3acrocyBaHHI wiel Yromu. (Yroma mix Ypsaom YkpaiHu Ta
VYpsanom Pocilicekoi @enepanii npo YHUKHEHHS MOABIMHOTO OMONATKyBaHHS
JIOXOJIiB 1 MaifiHa Ta MOTePEeIKEHHS YXUIICHD BiJl CIUIATH MOJaTKiB, 8.02.1995)

(25) KommerentHple  opradbl  JloroBapuBatomuxcst  locymapcts — 6yoym
cmpemumvbca pewiums TO B3aNMHOMY COTJIACHIO JIOOBIE TPYAHOCTH WITH
COMHCHHSI, BO3HHKAIOIINE TPH TOJKOBAHMHM WM MPUMEHEHHH HACTOSIIECTO
Cornamenus.  (Commamenue  Mexny — [IpaButensctBoM — Poccuiickoit
Oenepariun u [IpaBuTensCcTBOM  YKpauHbl 00 H30eKAHUM JTBOWHOTO
HAJIOTOOOJIOKEHNSI JOXOIOB M UMYIIECTBA U MPEIOTBPAILICHUN YKIOHEHUH OT
yruiatsl Hajoros, ot 08.02.1995)

(26) Bci po36ikHOCTI, SIKi BUHHKAIOTH IpH peaizaimii miei Yromu, CTopoHu
6y0ymb npacHymu eupiuiysamu IUITXOM KOHCYJBTAIIN 1 TIeperoBOpiB, B TOMY
YUCNi MO AMIUIOMaTMYHHX KaHamax. (Yroma wmix KaGinerom MiHicTpi
VYxpainu, Ypsaom Pociiicekoi ®eneparii, Ypsgom Crnosanbkoi PecmyOmiku,
VYpsimom  Yecbkoi  PecnyOmiku  mpo  cmiBpoOITHHLITBO B raiysi
TPaHCIOPTYBaHHS ANepHUX MarepianiB Mk Pociiicekoto  ®Denepamiero
i Yecpkoro PecmyOrikoto depes Tepuropito Ykpainu i Tepuropito CrnoBambkoi
PecnyOniku, 14.3.1998)

(27) Bce pasHomiacus, BO3HHKAIONIME IPH  peajM3allid  HACTOSIIETrO
Cornamenusi, CTOpOHBI 6y0ym cmpemumbsbcs pellaTh IyTeM KOHCYAbTalui
¥ TIEPErOBOPOB, B TOM HYHCIJIE O JUILUIOMAaTHYeCKHM KaHajaM. (CoraiieHue
Mexay npaButenbcTBamu Yemickoit Pecmy6nuku, Poccmiickoit ®deneparuuy,
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CrnoBanxoii Pecniyonuku u YKpauHbl O COTpYAHHUECTBE B 00JIACTH MEPEBO3KU
SAEepHBIX MarepuanoB Mexay Poccuiickoii @enepanueir um Yemickoit
Pecmy6mmkoii uepes Tepputopuro CrioBakuu 1 Ykpaussl, 14.03.1998 1)

Hakoner, cpemu MpOIECCOB, CIOCOOCTBYIOIIUX — YBEIHUYCHHUIO
BapUAHTOB B O0OMX S3bIKAX, CJIEAYET OTMETHTh HOMHHAIU3AIUIO
CMBICJIOBOTO IIarojiia B mepudpacTudeckux KOHCTpykmmsax. Cm. mp.
(28) u (29) u3 napamiensHoOro NojKopiryca u np. (30) U3 cMemaHHOro
KopItyca:

(28) Cropn  miomo TiIyMadeHHs Ta 3aCTOCYBaHHS IIONOKEHb el Yromu
nionseaiomv  @upiuiennio TIIIXOM TEPEroBOpiB Ha pIiBHI  CHEHiaIbHUX
npencraBHukiB CropiH. (Yroma mik Ypsmom Yipaian i Ypsgom Pocilicekoi
®denepariiinpo CcmiBpoOITHUNTBO B cdepi TOCTIHKCHHS 1 BUKOPUCTAHHS
KOCMIYHOTO IPOCTOPY B MUPHHX IIIIsIX, 27.08.1996)

(29) Criopsl  OTHOCHTENBHO ~ TOJNKOBAHHMS ¥ TPUMCHEHHS — ITONOKECHHUH
Hactostmiero ComnaineHust noonedicam paspeuienuio MyTeM TIEePeroBopoB Ha
ypoBHE crenuanbHbIX npencraButenei CropoH. (ComiameHue MEXIY
[IpaButensctBoM Poccuiickoit ®enepanun u IIpaBuTenscTBOM YKpauHbI
0 COTpYJHHYECTBE B 00ACTH UCCIEIOBAHUS M UCIIOIB30BAHUSA KOCMHYECKOTO
MIPOCTPAHCTBA B MUPHBIX EAX, 27.08.1996)

(30) Croponun B jayci cCIHiBpOOITHHITBA npazHymumynms 00 IIBHIKOTO Ta
CIPaBEIINBOTO GupiuieHHss Oylb-SKUX CIIOPiB MK HHMH, IIO CTOCYIOTHCS
TIIyMaueHHs Ta 3aCTOCyBaHHS 1i€i Yromu. (Yroma Mix Ypsgom VYkpaiHu Ta
Ypsanom ApaGcpkoi PecryOmikn €rumner mpo CHpHUsHHS Ta B3a€EMHHU 3aXHCT
iHBeCTHIIH, 22.12.1992)

5. Konctpykumm ¢ uHAMKaTUBHBIMH  (opmamu
CMBICIIOBOTO I1aroja

KoHCTpyKmu co CMBICTIOBBIM TJIarojiOM B WHAMKAaTUBHBIX (hopmax
NpeACTaBIeHbl B KOPIyCEe IIMpE, 4YeM MOJajbHble. OJTO MOXHO
OOBACHUTH TEM, YTO peub HIeT O ‘cinaboil’ JAEOHTUYECKOW CHile
MHOTHX 00S13aTeNILCTB, YCTAHABIMBAEMBIX B JIAHHBIX kaHpax. Dopma
HACTOSIIIEr0 BPEMEHHU BCTpevaeTcs vaie, yem Gopma Oyayiiero.
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OynkunoHupoBanue Gopm Oyaymiero BpeMEHH B OQHIMAIbHO-IETIO0BOM
CTHJIE PYCCKOTO M YKPAaWHCKOTO SI3BIKOB  XapaKTepH3yeTcs HU3KOH
YIIOTPEOUTETbHOCTBI0 HM3y9aeMBIX (OpM, CBA3aHHOH KakK CO CIeIH(pUKON
3Ha4YeHHUsI caMoi (DOpPMEI, Tak M C MMIIEPATUBHBIM XapaKTepOM BBIPAKCHUS
BPEMEHHBIX OTHOLICHHII B JaHHOM cTuie. CIeICTBHEM TAaKOTO IIOJOXKCHUS
SIBIIETCSL  ymoTpeOieHne Uil mepenavyd 3HadeHus Oymymero [...] dopm
Hacrosmiero. (Cokonosa u lllymaposa 1988: 103)

B ¢opmynupoBke paccMaTpuBaeMoii HOPMBI KOHCTPYKIUHU C (opMoi
HACTOALIETO  BPEMEHM CMBICJIOBOTO  IVarojla  Takxe Oonee
npoaykTuBHEL [lokazarensHo, aro MBC BO3MOXKHOCTH B HUX YK€ HE
BKJIIOYAIOTCS. DTO TAaKK€ CBUAETENBCTBYET B IMOJIB3y TOTO, YTO
JCOHTHYECKass CHiIa O00f3aTeNbCTBA, BBIPAKCHHAS KOHCTPYKIHEH
C MHAMKAaTUBHON (OpPMOI, MEHee CHIIbHAs, YeM Ta, YTO BBIpaKEHA
MOJIATPHON KOHCTPYKIHEH, WMEHHO ModToMy ocnabmsromee MBC
YK€ HE SIBIISETCSI HEOOXOIUMBIM.

(31) Croponu Ta iXHi KOMICTCHTHI OpraHU Gupiulyioms CIIpHI MUTaHHS, SKi
MOXKYTh BUHHKHYTH Yy 3B'I3Ky 3 TIyMaueHHsM a00 3aCTOCYBaHHSM MOJIOKCHb
miei  Yromm, NUIAIXOM KOHCyAbTamid Ta meperoBopiB. (Yroma mpo
criBpoOITHUITBO AepikaB - ydacHUNb CmiBapyxkHocti Hesanexuux Jlepxas
y 60poTbOi 3 TOPTiBICKO JIFONBMH, OpraHaMd U TKAaHWHAMH JIFOTUHU,
25.11.2005)

(32) CropoHBI U HMX KOMIIETEHTHBIC OPraHbl peuiarom CHOPHBIC BOMPOCHI,
KOTOpbIE MOTYT BO3HHKHYTh B CBSI3M C TOJIKOBAaHHEM HJIHM HPHMEHEHHEM
nosiokeHuil Hactosiniero CorameHus, IyTeM KOHCYIbTALMil i IeperoBopoB.
(CormamreHrie 0 COTPYOHHYECTBE TOCYIapCTB-ydacTHHKOB CoapykecTBa
Hesasucumbix Tocynapcts B 60opbbe ¢ npectynHocThIO, 25.11.2005)

Eme omHa Koppenmslus B HCIONB30BAaHUHM  IMEPUPPACTUICCKHIX
KOHCTPYKIIUH TPOSBIIETCS B KaTeropuu 3anora. B ormimume ot
MOJIATBHBIX ~ KOHCTPYKIIMH 3/1ech HaOmomaeTcsl MpeoOliagaHue
MACCUBHBIX KOHCTPYKUHMH. JIJis Kareropuu 3ajora CUMMETPUYHOCTH
BBIOOpPa OCOOEHHO XapakTepHA JUIS MMapaJICILHOIO IMOIKOPIIyca:
AKTUBHOW KOHCTPYKIIMM B PYCCKOM BCErZa COOTBETCTBYET aKTHBHAs
KOHCTPYKIIUS B YKPaWHCKOM, ITACCUBHOW B PYCCKOM — TIaCCHBHAs
B YKPAUHCKOM:

(33) Pos6ixknocTi Mixk CTOpOHaMH MIOAO TIYMa4eHHS i 3aCTOCYBaHHS M€l
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Vromu, sKi He MOXYThb OyTH YCYHYTI ULUIIXOM KOHCYNIbTAlid MK
KoMneTeHTHUMH opraHamu CTOpiH, 6upiuylomsca N0 TUIUNIOMATHYHHX
KaHaymax abo mUIIXoM meperoBopiB Mix CropoHamu. (Yroma Mk Kabinetom
Minictpi Ykpainu i Ypsnom Pociiicekoi Denepartii mpo B3a€MOZII0 3 THTaHb
Y HaceJIeHHX ITyHKTaX, B SIKUX PO3TAIIOBaHO 00'ekTi YopHOMOpCHEKOTO (hrioTy
Pociiicekoi Deneparii Ha TepuTopii Ykpainu, 12.07.2012)

(34) Pacxoxmennst  Mexny ~ CTOpoHAMH — OTHOCHTEIBHO — TOJKOBaHHS
U puMeHeHus Hactosimiero  CornamieHusi, KOTOpBIE HE MOTYT  OBbITh
yCTpaHEHbI TyTeM KOHCYNbTAINil MeX Iy KOMIETeHTHBIMU opraHamu CTOpPOH,
pewaiomcs O AUIUIOMAaTHYECKUM KaHalaM WU IIyTeM HEeperoBOpOB MEXIy
Croponamu. (Cornamenne mexnay [IpasurensctBoMm Poccuiickoit @eneparym
n Kabunerom MuHHCTpOB VYKpamHBI O B3aUMOIEHCTBHM II0 BOIPOCAM
MPeIyNpEeKACHNS UPE3BBIUAHHBIX CUTYyalMi, TOXAapoB M JHMKBUAAINU HX
MOCNIE/ICTBUH B HACEIEHHBIX ITyHKTaX, B KOTOPBIX JHCIOLHUPYIOTCS OOBEKTHI
Uepromopckoro ¢rora Poccuiickoit denepanuu Ha TEPPUTOPUN YKPaAHWHBL,
12.07.2012)

Haxonen, B paccMarpuBaeMoli HOPME B PYCCKHX TEKCTax Hapsay
¢ OecIprUCTaBOYHBIM IJIAr0JIOM HCIOJIB3YeTCs 00pa30BaHHBII OT HETo
MIPUCTABOYHBIN TIIATON pazpeuiums(cs)/pazpewams(cs).

(35) Criopbl, BO3HHKAIOIIME IPH BBIMOJHCHHH MOJOXKEHUI HACTOSIIECTO
Memopanayma, paspewalomcs B XOA€ JBYCTOPOHHHX KOHCYIBTAILlUH.
(MemopasayM O B3aMMOIIOHHMAaHUH MEXKAY [0CymapCcTBEHHON TaMOKEHHOM
cyx0o0it  Ykpandel u DenepanbHONH TaMOXeHHOH ciyx00ii (Poccmiickas
deneparysa) MO OCYLIECTBICHHIO COBMECTHOTO TaMOXEHHOTO KOHTPOJIL
B IyHKTaxX IpPOIyCKa Yepe3 YKPaUHCKO-POCCUICKYIO TIOCYZapCTBEHHYIO
rpanmiy, 27.10.2010)

Bosepamiasice k yxe 3arpoHyTOH mpoOieMe BapHaTHBHOCTH (Gopm
OyIylero BpeMEHH B YKPAaWHCKOM, HYXHO Cpa3y K€ MOTYEePKHYTh
OUHAMMYECKUH XxapakTep ee pa3Butus. Ecomu B 1992 ropy
COOTHOIIIEHWE CHHTETHYECKOTO OyIyIIero K aHaJUTUYeCKOMY OBLIO
1:4, To 3a mBaaUaTh JeT cutyanus ‘nepesepHynack’ (Goletiani 2014a).
Kak yxe ymoMuHanoch, 4acTOTHOCTb HCIOJIb30BAHUSI 3aBHCUT HE
TOJBKO OT JMAaXpPOHUYECKOTO IMapameTpa, HO M OT TOTO, Ha KaKOM
A3BIKE COCTAaBJICH MapajulelbHBIA TeKcT. CuHTeTHdecKkas ¢gopma Mo
JMAHHBIM YKPaWHCKOTO-PYCCKOTO TapaijIeIbHOTO Toakopiyca 3a 2012
roJl BCTPETWJIAaCh B YETHIpe pa3a OoJjblle, YeM aHaJUTHYecKas (Tam
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kKe), a B HCCICAOBAHWM HAa Marepuaie YKPanHCKO-aHTIUHCKOro
MapauIebHOrO KopIryca 3Ta Aucnpornopuus emie Ooibire (Goletiani
2014b). B nganHOM mapaiieNbHOM TOAKOPITyCE 3Ta TUHAMHKA TaKKe
MPOCIICKUBACTCS, ACUMMETPUIHOCTh MEXKYy PYCCKOH M YKPaMHCKOU
BEpPCHEH JIOKyMEHTOB B JIOKYMEHTaX TMOCJICIHUX JIET IMPEICTaBICHA
mmmpe, cp. mp. (36) u (38):

(36) Croponu 6yO0yms  eupiutysamu BCi CHIpHI TNHTaHHSA, SKi MOXYTh
BUHHMKATH y 3B'A3KY 13 T[yMadeHHSIM 1 3aCTOCYBaHHSM Ili€i Yroau, HUIIXOM
nieperoBopiB. (Yroma Mixk Ypsimom Ykpainu ta Ypsimom Pociticekoi ®enepanii
PO MPOBEIEHHS MOTOIKEHOT CTPYKTYPHOI MOMITHKU B ekoHoMiIT 28.05.1997)

(37) Cropousl 6ydym pewams Bce CIIOPHBIE BOIPOCHI, BO3HUKAIOIINE B CBSI3H
C TOJKOBaHMEM ¥ IpUMeHeHHeM Hacrosmero CommameHus, IyTeM
neperopopoB.  (Cornmamenne  Mexny [IpaBurensctBom — Poccmiickoit
®enepaunn u IlpaBuTenbcTBOM VYKpauHbl O TPOBEIAECHUU COIVIACOBAaHHOM
CTPYKTYpPHOM ITOJIMTHKH B 9KOHOMHKe 28.05.1997)

(38) Vei cripni nutanHs Mixk CTOpOHAMH, 0 BUHUKAIOTH [IPH TIyMadeHHi Ta
3aCTOCYBaHHI HOJOXKeHb Liel  Yromm, eupiuwyeamumymocs — IUIIXOM
neperoBopiB Mk Croponamu. (Yroma mixx Kabinerom MiHicTpiB Ykpainu ta
VYpsimom Pociicekoi ®eneparnii npo crniBpoOITHHITBO B Taly3i KapaHTHHY
pocauH, 07.06.2011)

(39) Bce cniopubie Borpockl Mexxy CTOpOHAMH, CBSI3aHHBIE C TOJKOBAHUEM H
MPUMEHEHHEM TONOKeHnH Hactosmero Comnamenus, 0yoym peuamuvcs
myTteM TeperoBopoB Mexnay Croponamu. (Cortamenue mexny Kabunerom
Mpunuctpos  Ykpaunel u IIpaButensctBom Poccuiickoit  ®enepauuu
0 COTpPYIHUYECTBE B 00JACTH KapaHTHHA pacTeHnit, 07.06.2011)

Jo cux mop ObUTH MMOKa3aHbI MPOILIECCHl ACUMMETPUYHOTO M3JIOKCHUS
OJTHOW W TOW K€ HOPMBI, BbI3BAaHHBIE PA3IHUUAMU JEKCUYECKUX WU
rpaMMaTHYECKUX EAVHHIl JBYX SI3bIKOB. OJHAKO B MapauIeIbHOM
MOAKOPIYCE BCTPEUAIOTCS M CIIydan aCUMMETPHH, He 00yCIIOBJICHHBIE
JAaKyHaMH B SI3BIKOBOM cucteMe. IMEHHO B CHIIy TOro, YTO BpeMeEHa
MMOHUMAIOTCS 37IECh HE B JEMKTHYECKOM (JIECKPUIITHBHOE yroTpedie-
HUE), & B JICOHTHYECKOM (ITPECKPUNITUBHOE YIOTpeOIeHNe) 3HAYCHHH,
HACTOSIIIIEMY BPEMEHH B PYCCKOM MOXKET COOTBETCTBOBATH Oyaylee
(KaK MpaBUJI0, CHHTETHYECKOE) B YKPAHHCKOM:
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(40) VYV pa3i BUHUKHEHHS CYNEPEYHOCTEH 3 NPHBOAY TIyMaueHHS abo
3aCTOCYBaHHs MoOJOKeHb i€l yrogu CTopoHH 6y0ymb  upiutysamu
KOHCynbTallii Ta meperoBopiB. (Yroma mix Kabinetom MiHicTpiB Ykpainu
1 Ypsanom Pociiiceroi @enmepanii mpo chiBpoOITHHITBO B Tady3i arecTaril
HAyKOBHX Ta HayKOBO-IIEJaroriyHUX KaapiB BUIIOI KBamidikauii, 21.06.2002)

(41) B cnyyae BO3HMKHOBEHHSI Pa3HOIVIACHI MO BONPOCAM TOJKOBAHHUS WM
npumeHeHuss Hacrtosimero Cormamenus CTOPOHBI  pewiaiom WX IIyTeM
KOHCynbTaumii u mneperoBopoB. (ComtameHue Mexny IIpaBUTEIBCTBOM
Poccuiickoit ~ ®emepauuun  u  KaGunetom  MuHHCTpPOB — YKpauHbI
0 COTpygHMYEeCTBE B  OOJACTHM  aTTeCTAllMM  HAYYHBIX W HAy4HO-
MeIarOTHYeCKUX KagpoB BhIciIel kBanudukaruy, 21.06.2002)

OO6parHasi TEeHAEHIHSA, TO €CTh WUCIOJIb30BAHUE HACTOSIIETO BPEMEHU
B YKPaHMHCKON KOHCTPYKLHMH U OyIyIIEero — B PYCCKOH, IpeACTaBiIcHa
CIMHUYHBIMH CITyYasiMH:

(42) Criopu 11010 TIyMaueHHs Ta 3acTOCYBAaHHS Ii€l YTOAW BHPILIYIOTHCS
OUIIXOM IIEPEeroBOpiB Ta KoHcymeramiii mix Croponamu. (Yroma Mix
Kabinetom MinictpiBs Ykpainu ta Ypsaom MoHromi npo cmiBpoOiTHHIITBO

29.06.2011)

(43) Criopbl ~ OTHOCHTENIBHO ~TOJNKOBAHHS W IPUMEHEHHS HACTOSIIETO
Cornarienns OyayT pa3pemarbes MyTeM ePeroBOPOB U KOHCYIBTALMH MEXIY
Croponamu. (Yrona mixx KaGinetom MiHnicTpiB Ykpaiuu Ta Ypsgom Monromii
PO CHIBPOOITHUNTBO y Taly3i MOIEpeKeHHs HaA3BHYAHUX CUTYyaliil Ta
nikBiganii ix Hacmiakis, 29.06.2011)

B Tabnwie npuBeneH CBOMHBIN MEpEUeHb TIIArOIbHBIX KOHCTPYKIIHIA,
BBISIBJICHHBIX B ()OPMYIIMUPOBKE PACCMOTPEHHON HOPMBEL.

Tabnuia KOHCTPYKUUH € TIIATOJIOM pewuams(cs)/supiuysamu(cs) n ux

MIPUMEPOB B HOPME ‘ YPEryJIMpOBaHUE CIIOPOB’

Tumn KoHCTPYKLMH

[Ipumepsl u3 yxp.
A3BIKA

[Ipumeps! u3
PYCCKOTO SI3bIKa
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MopnanbHblie:

MBC + und. - nosumnHi + - Q0JIJICHbL +
supiuysamu(cs) peuwiamv(cs)
- maroms +
supiutysamu(cs)

[Tepudpactuaeckue:

kBazu-MBC + und. - 30008 ’a3y10mbCs - 00s3y10MCA
supiwyeamu pewams
- 30008 'a3aHi - 00513aHbL peutams
supiutyeamu
- NPASHYMUMymb - cmpemsimcst
supiwyeamu pewums
- 6y0ymb npazHymu

supiutyeamu

Homunanuzanum:
kBazu-MBC + - npacHymumyms 0o - cmpemMAamcs K
OTDJIAroJIbHOE BUPIUWEHHS pewenuio
CYIIECTBUTEIHHOE
- nionsAAOMb - noozxedcam
BUPTULEHHIO pewenuio
WNuvkaTuBHBIE:
HACT. BpeMs - supiwyromo(cs) - (paz)pewarom(cs)
aHAJIUTUYECKOE Oy/I. - 6yoymob + -0yoym +
supiwysamu(cs) (pas)pewiamo(cs)

CHHTCTHYCCKOC 6y,[[ .

- GUPIWLY6AMUMYMb

HE CyILIECTBYET
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6. [IpenBapurenbHble  BBIBOABI W MEPCHEKTHBBI
IaJIbHEUIIINX MCCIICIOBAaHUMN

JeoHTHyeckas MOJATBHOCTh O00S3aTeNbCTBA B MEKIYHAPOIHBIX
nokymentax Cornamenue, Memopanaym u JloroBop Ha yKpanHCKOM
1 PYCCKOM $I3bIKaX MOKET BBIPAXKAaThCSl C IOMOINBIO pa3HOOOPa3HbBIX
[VIarOJIBHBIX KOHCTPYKIMH. B kopmyce paHHOro wucciemnoBaHus
IpEACTaBICHbl  MOAAJbHbIE  KOHCTPYKLMH, IHepudpacTudeckue
KOHCTPYKIIMM W  KOHCTPYKUMH C HWHIWKAaTUBHBIMH (opMaMu
HACTOSIIETO M OyIylmero BpPEeMEHHM OT IVIarojia, BBIPAXKAIOIETO
MIpenuchIBaeMoe HOpMoii feiicTBre. KoHTpacTUBHBIN aHaIN3 BBISBUII
OOJBIIYI0 BAPUATHBHOCTh YKPAWHCKOTO S3bIKAa, YTO OOYCIIOBIEHO
OoJiee IMUPOKUM PAIOM MOJAJIBHBIX CJIOB CO 3HAUCHHEM JOJKECHCTBO-
BaHUS1/HEOOXOAUMOCTH, a TaKXKe OBICTPO PACTYIINM HCIOJIH30BAHUEM
CHUHTeTHYEeCKOH QopMbl Oyaymero. Ha BeiOop TOM wimm MHOM
SI3BIKOBOW €JMHUIIBI TIPH COCTABICHUHU MMapajUIeIbHBIX HOPMAaTHBHBIX
TEKCTOB  KpOME  CEMaHTHKHM, CHHTAKCHUECKHUX  IPHU3HAKOB
U IOpUAMYECKOM  TpagMLUMH  BIHMAET  OONbLIOE  KOJHMYECTBO
MEpeMEeHHBIX. B cBa3m ¢ 3TUM Ienecoo0pas3Hbl  JalbHEHIme
KOPIIyCHbIE HCCIEeNOBaHUS, OU(PQPEepeHINPOBAHHBIC 10 JKAHPY, THUILY
HOPMBI, KOMOWHAIIMW SI3BIKOB WM JAHaXxpoHU4eckoMy Qaktopy. OHuU
CMOTYT TIPOJIUTH CBET HAa XapaKTep Pa3BUTHUS BAPHUATHBHOCTH Pa3HBIX
JNEKCHYECKMX W MOP(OCHHTAKCMUECKHUX €IMHUIl M Ha HX
KOJIMYECTBEHHOE COOTHOLIEHHE B PaMKax OIHOTO TEKCTa, )KaHpa WIN
SI3BIKA.
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B nanHOli craThe paccMaTpUBaeTCsl BapUMaTHUBHOCTh FOPUANYECKONH TEPMUHOJIOTUU
B JIOTOBOPE TOPYIEHHMSI, COCTABICHHOM Ha HEMEIIKOM sI3bIKe B JInxTeHmTeiiHe. ABTOp
CTaTBH HE Pa3 CTATKHUBAJICS C PACXOXKACHUAMH B TEPMHHOJIOTUH B HEMEIIKOS3BITHBIX
JOKyMEHTaX [epMaHMM W JPYrHX HEMEUKOS3bIYHBIX CTpaH. IIOCKOIBKY MpaBo
Blepmannn wu JIuXTeHIITEilHE pa3BUBAJIOCh OTHOCHUTEIBHO OOOCOOJICHHO, TO
HU3MEHEHUsI, NPOUCXOIMBUIME B HUX, BEIM K BAPHMATUBHOCTU KaK OTHAEJbHBIX
TEPMHHOB, TaK U TepMuHocucTeM. [IpaBoBas cucrema I'epmanun chopmupoBanach
I0J1 BIMSIHUEM PUMCKOTO IIpaBa cpeld FepMaHCKUX IUNIEMEH U pa3BUBaach BIUIOTh 10
ceronHsmHero AHA. IIpaBoBas cucrema JIuxTeHINTeNHA CIIOKUIACh MOJ BIMSHUEM
aBCTPUMCKOTO M IIBeHHapckoro mpaBa. HecMmoTpst Ha TO, YTO pa3ivyus MEXIy
SI3BIKOBBIMM ~ cTaHAapTamMu  JluxTeHmrTeiiHa W ['epMaHuM  Majibl, 3a4acTyro
3HAUUTENPHBIE PACXOXKAEHHS CO CTaHAAPTHBIMH (opMamMHM B Ha3BaHHBIX CTpaHaxX
MOTYT TPAKTOBATHCS KaK BAPHUAHTHI.
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VARIABILITY IN GERMAN LEGAL TERMINOLOGY IN LEGAL
DOCUMENTS FROM LIECHTENSTEIN

Abstract: The article deals with the legal language variability in the contract of
delegation drawn up in German in Liechtenstein. Time and again the author of the
article came across discrepancies in terminology in German-language documents of
Germany and other German-speaking countries. As the law in Germany and
Liechtenstein developed relatively separately, the changes happening therein resulted
in variability of both separate terms, and term systems. The legal system of Germany
has been created under the influence of the Roman law among the German tribes and
has been developing up till now. The legal system of Liechtenstein was formed under
the influence of the Austrian and Swiss law. While the distinctions between
Liechtenstein and Germany language standards are minor, the significant divergences
from standard forms in the abovementioned countries can be treated as variants.

Key words: legal language; variability; Liechtenstein; contract of delegation; German

ZROZNICOWANIE NIEMIECKIEJ TERMINOLOGII PRAWNICZEJ
W DOKUMENTACH PRAWNYCH LIECHTENSTEINU

Abstrakt: Artykut dotyczy zmiennosci terminologii prawniczej dokumentéw
sporzadzonych w jezyku niemieckim w Liechtensteinie. Wielokrotnie autorka tekstu
spotykala si¢ ze zrOznicowana terminologia stosowana w  panstwach
niemieckoje¢zycznych. Poniewaz prawo Niemiec oraz Lichtensteinu rozwijato si¢
W sposob odmienny doszlo do zrdznicowania terminologii prawniczej. System
prawny Niemiec wyksztalcit si¢ pod przemoznym wplywem prawa rzymskiego.
Z kolei system prawny Lichtensteinu pozostaje pod wyraznym wplywem prawa
szwajcarskiego i austriackiego. Wprawdzie roéznice pomiedzy jezykiem potocznym
W obu krajach sg nieznaczne, jednakze odchylenia od standardu na plaszczyznie
jezyka prawa mozna traktowac jako warianty.

Slowa Kklucze: jezyk prawny i prawniczy; zmienno$¢; Liechtenstein; umowa
0 podwykonawstwo; jezyk niemiecki

BBenenue

CoBpeMeHHOE  IOpUIMYECKOe  0oOpa3oBaHHE  XapaKTepU3yeTCs
WHTEpHALMOHAIM3ael, QyHIaMeHTanu3aluedl u crenranin3aniei.
CTyIeHThl IOpUAMYECKHX BY30B M (DaKyJbTETOB MHOTHX CTpaH
B 0053aTENIbHOM  TOPSIAKE M3Y4YaloT WHOCTPAHHBIE SI3BIKM WM
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FOPUINICCKYIO TEPMHUHOJIOTHIO Beymux ctpad mupa [JleBuran 2011:
9-10].

®opmoil mpaBoBOM HMH(GOPMALMU BBICTYMAET SI3BIK  Kak
ompeneNieHHass 3HakoBas cucreMma. HOpucT omepupyeT B CBOEi
NEATEILHOCTH SI3BIKOBEIMH (PEHOMEHAMH (SBIICHUSAMH), KOTOPHIE HE
MIPOCTO TIPEIACTABIIAIOT COOOW 3HAKH (TMCEMEHHBIE W 3BYKOBEIE), HO
HUMEIOT CMBICI M 3HaueHHe. 3HaKH COCTABISIOT MAacCHUB IPaBOBOH U
comyTcTBytoneld nHGopMmarmu. be3 s3plka HET W HE MOXET OBITH
mpaBoBoro perynupoBanus [UYepmanmes 2012: 5, 13].

I'moGanbHOE OOIIECTBO HYXAAeTCs B II00aJbHOM TIpaBe Kak
CpEACTBE €ro OpraHM3alWi W YIPABICHUS WM, CO3IAHHUS U 3alIUTHI
riobansHOTO TIpaBonopsiaka [Jlesuran 2011: 11].

Llens uccnenoBanus

enpto HacTOAIIEH CTAaThU SBHJIOCH PACCMOTPEHHUE IOPUIUUYCCKOM
TEPMHUHOJIOTHN B IOPUANYECKOM JIOKYMEHTE (IOTOBOPE MOPYUCHHS)
JluxTeHITeliHa M CONOCTABUTENbHBIA  aHANM3 TEPMUHOB B
HEMETIKOSI3bIYHOM JOKYMEHTe JIMXTEHINTEHHA W HEMEIKOS3BITHOM
nokymente ['epmanmu. Ha pasHuily B ynoTpeOjJeHMM JIEKCUKH B
3aBUCUMOCTH OT HAlMOHAJIBHOU SI3bIKOBOM KapTHHBI MHpa CIEIYET
oOparuTh BHUMaHHE HE TOIBKO YYEHBIM —  JIMHTBUCTaM-
TePMHUHOBEAM, IOPUCTaM, HO U TEpeBOMYMKAM. TakuM 00pa3om,
TEOPETUYECKAsI LIEIb HAMUCAHUS CTaThbU UMEET SIBHYIO MPAKTHUUYECKYIO
MOAOILJIEKY.

Marepuan 1 METOJbI UCCIETOBAHUS

OnucarenbHO-aHAJIMTHYSCKUN METO, KOTOPLIM MBI BOCITIOJIB30BaJIMCh
B HalIeM HCCICAOBAHNU, NPCAYCMATpUBAJI aHAJIU3 HUCCICAYCMOTIO
Marepuajia ¢ noCJICAYOIINM 0606H.[6HI/I€M NOJYYCHHBIX PE3YJIbTATOB.
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HecMmoTpst Ha TO, yTO HeMelkU A3bIK JIMXTEHIITEWHa He
SIBIIICTCSI, Kak OyNeT TOKa3aHO HIbKe, O(HUIMAIbHBIM JHATEKTOM
HEMEILIKOTO  SI3bIKa, MBI NPUMEHSEM  METOJ]  OIMHCATEIbHOMI
JTUATCKTOJNIOTUM C  HWCIOJB30BAaHUEM  CHHXPOHHOM  METOIUKH
WCCIIETOBAHMS.

Hcropuyeckuit 5KCKypC B IUATIEKTOIOTHIO

PazBuruio JTUAJIEKTOJIOTUU CIOCOOCTBOBAITU BO33pPEHUS
MJI1aaorpaMmMaTruKoOB, C KOTOPBIX u Ha4YaJIuchb JAUAJICKTHBIC
HCCIEAOBAHUS B pa3HbIX cTpaHax. B 1876 roay Hemeukuid yueHslid I'.
Benkep pemunna YTOYHUTh TpPaHUIBI HEMEIKUX JAuanekToB. OH
pasociial yYuTeNIIM CBOETO OKpYyra COCTaBJICHHYIO UM aHkeTy — 40
npeayiokeHuil, cocrosamux u3 339 cnos. Ilpeanaranoce mepeBectu
BCE CJIOBa HAa MECTHbIA quanekT. OTBEThl Jajlyd OYE€Hb HHTEPECHBII
Mmatepuan, u ['. Benkep pactmpun obnacts HabmroaeHuid. 3a 10 et
yuenslid nosyunst 40 000 otBeToB co Bced I'epmanuu. B ocHOBHOM
9TO OBLTM OTBETHI MO (pOHETHKE, Ha OCHOBE KOTOphIX B 1926-1932
romax Owpm1 m3man «Hemenkuit atmacy. Kpome Toro, Hemenkue
JUAJICKThl AKTUBHO M3ydYalMCh TIOJIEBOM METOJIUKOM: cOOpoM
MaTepuaiga IyTeM paboThl ¢ HHQOPMaHTAaMH-TOBOPOHOCUTEISIMU
[Komaposa 2012: 590].

PaCCManI/IBaTI) JAUAJICKTBI MOXHO JBOAKO — OIIMCATCIIbHO
v ucropudeckd. YrToObl TOBOpUTH 00 HCTOPUYECKOM AacIIeKTe
IUANIeKTa, MBI JIOJDKHBI OBITH YBEPEHBI, YTO TaKOH JHANIEKT
cymiectByeT. Ho mocKoJibky HeMeukud auanekt JIuxreHureitHa
O(i)I/I]_[I/IaJ'H)HO HC IPpU3HAH, MBI MOXEM JIUIIb YCTAHOBUTH XapaKTCp
JIEKCUYECKNX W YacTHYHO TpaMMaTHYECKHX OCOOeHHOCTeH, Ha
KOTOpBIE MBI OOpaTHIM BHUMAaHHWE NIPU H3YUYEHUH IOPUINYECKOTO
JOKyMeHTa (JloroBopa TMOpPYYEHHSI), TO €CTh, BOCIOJIB30BATHCS
HCKITIOYUTEIBHO CUHXPOHHON METOINKOM.

Camplii 607111101 00bEM IOPUAMYECKHX TEKCTOB COCTABIISIOT,
B 4HaCTHOCTH, TCKCTBI JOr'OBOPOB. IOpH)mquKa;[ TEPMHUHOJIOTUA
TEeKCTa JOroBopa IMopydeHUs JIMXTEHIITEeWHa SBISETCS MPEAMETOM
pacCMOTpEHHUs1 B HACTOSILIEH cTaThe. Takke MBI PacCMOTPHUM
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OTHOUIEHUS! PABHO3HAYHOCTH U NIEPECEUEHUS OHATUNA IO CPABHEHUIO
C IOpUAMYECKOM TEPMHHOJOTHMEH B TEKCTE€ JAOrOBOpa IOpPYYEHUS
I'epmanuu.

[ToHsATHS IOPUAMYECKOTO IUCKYypca U MPABOBOM KapTHHBI
MUpa

Opunuveckuit  gmckypc — mpenctaBisieT  coOOM  CIOXKHYIO
KOTHUTHBHYIO CTPYKTYpY, B OCHOBE KOTOPOH JEXHUT OTpa)kaeMoe
B I3BIKE  COOTBETCTBHE  MEXJIy  HAllUM  IPEACTaBICHHEM
0 IOpUAVYECKAM MHPE W PENpE3CHTAled 3TOro IpPeCTaBICHUS
B s3bIKe. [Ipexxae Bcero moj IOpUAMYECKOM AMCKYPCOM MOHMMAaETCs
KOMMYHHKAaTHBHAsl JESATEIbHOCTh, PE3YJIbTATOM KOTOPOH SBISETCS
FOPUINYECKUN TEKCT.

Cpenu  HeCKONbKMX (GYHKUUH IOPHIUYECKOrO JAUCKypca,
BoiienieHHblx W.B. [lanmameBckoi, i Hamedl CcTaTbu HWHTEPEC
MIPENCTaBISIET UHmMepnpemayuoHHAs ¢byHKLus, COCTOSILAs
B UHTEpIIpeTaluu CMBICJIOB KOMMYHHKaTHBHBIX JercTBUi
YYaCTHHKOB JHCKypca M COOTBETCTBYIOIIMX IIPAaBOBBIX TEKCTOB
[Mamamesckas 2010: 536].

SI3bIK TIpaBa XapakTepU3yeTcsl ONpeAEICHHBIMU MPU3HAKAMH.
OCHOBHBIM OTJIMYMTENBHBIM MPU3HAKOM SI3bIKa TIpaBa SBISIETCH,
B YACTHOCTH, TaKOW  [OKa3aTeJb KaKk  HaJIW4YUuEe  IPaBOBOM
TEPMHHOJIOTHU.

TepMuHBI U INOHATUSA B SI3bIKE INPaBa, SI3bIKE HOPUAMUYECKOU
HayKH W SA3BbIKE IOPUIUYECKON IPAKTHUKH MOTYT COBIIAJaTh WIH HE
COBIIQJIaTh 10 CBOEMY O0BeMy M coxaepxaHuio. M3BecteH tesuc,
COIJIACHO KOTOPOMY IIPaBO U OOILIECTBO JAOJDKHBI TOBOPUTH HA OJHOM
si3pike [Yepnanmes 2012: 38].

TepMuHBI, HCIONB3yeMble B MpaBOBOH cdepe, HMEIOT
JIBOWHON CTaTyc, TaKk Kak HEM30€KHO SIBISAIOTCS W CIOBaMHM S3bIKA
OOBIIEHHOTO, @ HE TONBKO ropuandeckoro. OTCIoAa BO3MOXKHO
HEOIHO3HAYHOE UCTIONb30BaHne TepMuHOB [Uepaantes 2012: 46].

IOpuanueckuii  TEeKCT peryiaupyeT OTHOIIEHUS  JIIOJeH
B 4eJIOBEYECKOM OOIIEeCTBE B paMKax OJHOM cTpaHbl. KakoBbl Obl HU
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ObUIM IOPUIMYECKHE TEKCTHl IIO0 COMCPKAHUIO, OHHM JIOCTATOYHO
OIHOPOIHBI II0 CBOMM THIIOJIOTHYECKUM Ipu3HaKaM. Kowmmekc
CPEACTB, KOTOPBIN IJIsl HUX XapaKTepeH, 00eceunBaeT MOJTHOLECHHYIO
nepeaayy KOrHUTHBHO-TIPEANHUCHIBAIONIEH HHPOpMAIMK PELUTUCHTY.
KornutuBHas wuHQoOpManys COOEPXKUTCS B IEPBYIO  OYEpelb
B Iopuanueckux TepMuHax. OHM 00nagaroT BceMHM IPHU3HAKAMU
TEPMUHOB:  OJHO3HAYHOCTH (aOCOJIOTHAsT M  OTHOCHTENbHAs),
OTCYTCTBHE 3MOLMOHAIBHOM OKPAaCKHW, CHUCTEMHOCTb, TOYHOCTb,
KpaTKOCTb, HE3aBUCUMOCTh OT KOHTEKCTAa. YacTh U3 HUX U3BECTHA HE
TOJILKO IOPUCTaM, HO U BCAKOMY HOCHTENIO SI3bIKa, TaK Kak 00JacTb
WX TIPUMEHEHHUS BBIXOJUT 32 paMKH IOpHIMYecKoro TekcTa [JleBuran
2011: 23, 24].

B Eppome Bcé Oosbllie B KadyecTBE S3bIKA-TMOCPEIHHUKA
B XO3SIICTBEHHO-TIPABOBOM M HAy4yHOUW cdepe  UCHOIb3yeTCs
HEMEIKUN S3bIK, TOCKOJNBKY I'epMaHMs SBII€TCS MHOTOJETHUM
JTUAEPOM EBPOIEHCKOW HSKOHOMUKHA C JEeTalbHO MPOopadOoTaHHON
npaBoBoil cuctemoii [JIepuran 2011: 12]. OTIMYUTENBHBIMU YepTaMHU
mpaBoBoii cucreMbl @OPI" BeicTymaroT TmiaTenpHas —pa3paboTka
3aKOHOMATENbCTBA, CTPEMIICHHE  COYETaThb BBICOKYIO  CTEIEHb
JeTaqu3allid  MPaBOBbIX IMPEANUCAaHUM M CHCTEMHble Hauaia,
Pa3BUTBIA IOHATUMHBIA ammapar, pas3BepHyTas CHUCTEMa IIpaBUIl
MOBENCHNUS U 00s3aTeNbHBIX MNPEONUCAHUH, KOTOPBIE conxepXKarcs
B INCBMEHHBIX UCTOYHUKax. IIpaBo @PI' sBusgercs uUMEHHO
TepMaHCKUM TpaBOM, a HE BapHaHTOM KOHTHHEHTAJIHHOTO
eBporneiickoro npasa [JleButan 2011: 32].

ITo muenmto B.3. Baiicduora, ropuanyeckuil s3bIK — 3TO
TEXHUYECKUN SI3bIK, HO HE YHUBEPCAIbHBI TEXHUYECKUN SI3BIK,
a sI3BIK, KOTOPBIM 3aBUCHT OT HarWoHanmbHO#N cuctemsr [Weisflog
1987: 179].

CBoeoOpasue  J00Oro  HAIMOHANBHOTO  s3bIKA  MpaBa
ONPENENSAETCS €ro OpPraHM4EeCKON CBS3bK0 C COOTBETCTBYIOLLEH
MIPaBOBOM CHCTEMOM KOHKPETHOTO Trocyjapcrsa. bonbmmas dvacts
paBa, KOTOPBIM 3aHUMAETCS MOJABIISAIONIEE OONBIIMHCTBO IOPHCTOB,
OTHOCHTCA K  COOTBETCTBYIOIIEMY  HAIMOHAJIBHOMY  MIPaBy.
HckmroueHne cocTaBiAIOT MEXKAYHApOAHOE IMPABO, MEXKIYHAPOIHOE
4acTHOE NPaBO W €BpoIlelckoe mpaBo. HecMoTps Ha HekoTopoe
CXOZCTBO MPABOBBIX CHCTEM, MPEXKJE BCETO CTpaH KOHTHHEHTAIHHON
EBpomer, Kakmoe TOCyJapcTBO  HMMEET CBOMl  COOCTBEHHBIN
MPaBONOPAIOK, CBOM CHEUU(PHUECKHE IPABOBBIE HOPMBI, CBOU
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TpagWIMOHHBIE  (GOpMBI W TPOIEAYpHl  CYIONPOHM3BOJACTBA
Y COOCTBEHHBIH SI3BIK TMpaBa C COOTBETCTBYIOIIEH MOHATHHHO-
TepMHHONOrnYeckoi cuctemoit [Jlesuran 2011: 27].

SI3BIK KaKk KyJIbTYpHBIA KOJ HAllMW SBISETCS MHCTPYMEHTOM
IIPOHUKHOBEHHUS M  HHTEPOPETAaldd  IPaBOBOM  KYJIBTYpHI,
MEHTaJIBHOCTU TOTO WJIM WHOTO Hapojaa. 3HaHUs U IIPEICTaBICHUS
0 MUpe, THUINHWYHbIC A NpEACTAaBUTENC HALMOHAIBHBIX S3BIKOB,
00pa3yroT HalMOHAJIBHYIO A3BIKOBYIO KapTuHy Mmupa. Ilox xapTuHOI
MHpa TIOHUMAETCS IIeJIOCTHBIN, TJIOOANBHBIH 00pa3 Mupa, KOTOPBIHA
€CTb pe3ysbTaT BCEl IyXOBHONW aKTUBHOCTH YEJIOBEKa, BCEX Ero
koHTakTOB ¢ mMupoM [JleButan 2011: 31]. [IpaBoBas kapTuHa Mupa
OTpaXkaeT IMOJUTHUKO-IIPABOBYIO KYJNbTYpy OOIIECTBA M TPAKTYETCS
KaK MUPOBOCIIPUSTHE B KATErOpUsX U popMax HAIIMOHATBHOTO SI3bIKA.

Mpl O6paTI/IJ'II/I BHHUMAaHHWEC Ha TO, 4YTO B 3aBHCHUMOCTH OT
CTpaHbl TPOUCXOXKACHUS OpHIUYEcKOoro aokymeHTa (I'epmanumy,
Agcrpun, lIBeliniapuu, JInxTeHmTeHHA) B OPUINIECKOM TTOABS3BIKES
YIOTPEONSIOTCS pa3Hble TEPMHUHBI I 0003HAYCHHS OJHOTO M TOTO
ke ToHATHS (cM. mpuMmepbl  Hmke). (DeHOMEH — Hamu4dus
B IOPUJMYECKOM MOIBA3BIKE PAa3HBIX TEPMHUHOB IJIs1 OOO3HAYCHUS
OAHOr0O M TOro JKCE TIIOHATUA B 3aBUCHUMOCTH OT CTpPaHbI
MMPOUCXOXKIACHUA IOPUANYCCKOro JOKYMCHTA MbI Ha3bIBa€M
BapHATHUBHOCTEIO.

[TonsaTHE BapraTUBHOCTH

BapuaruBaOCTH SIBJISIETCSI crocodom CYIIIECTBOBAHHUS
1 QYHKIIMOHUPOBAHUS SI3BIKOBBIX CIUHMII, TaK KaK cama MpHpojia
SI3pIKA CO3/Ia€T TPEINOCHUTKH Il BO3HWKHOBEHHsSI BapbUPOBaHUS
[UBreBa 1981: 121].

Bompoc BapmaTWBHOCTH CHOCOOOB OO0O3HAYECHMsSI HAYIHBIX
MOHSATUN pa3HbBIMU aBTOPAMU PACCMATPUBACTCS IMO-PA3HOMY — KakK
npobiieMa cyocturynuu TepMuHOB [JKaBkmua 2004], kak mpobiiema
nmonmucemMurn u  omoHmmun [MkxomnmkoBa 2013], kak mpoOiema
cunonumun [Kakzanosa 2011].
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BapuatuBHOCTh HEMEIKOSA3BIUHON IOPUINYECKON
TEPMHUHOJIOTMM HE TOJBKO 3aCiIy)KHBa€T BHHMaHHUS YYCHBIX-
TEPMHHOBEIOB, HO W IMpPEJCTaBIsIeT HMHTEpEC JUIsl MEePEBOAYUKOB,
MIOCKOJIBKY 3a4acTylO0 NMPUBOJUT K HEOKUAAHHBIM TPYIHOCTAM NpHU
BBINOJIHCHUN IOpUIMYECKOro mnepeBoza. HeoOxonumo y4uThIBaTh
0COOEHHOCTH IOPUANYECKOM TEPMHUHOJIOTMH B 3aBUCHUMOCTH OT
HaI[MOHAJIBHOTO BapUaHTa HEMEIKOro fA3bIKa. Tak, pyCCKOS3bIYHBIE
IOpUANYECKHE TEPMHUHBI MOTYT HMETHh Pa3iIUYHBIE IEPEBOJYECKHE
SKBHUBAJICHTHI U B HAIMOHAJILHBIX BAPHMAHTAX HEMELKOIO A3bIKA IpaBa
Asctpun, 'epmanun, IBeinapuu, Jluxtenmreiina, JltokcemOypra.
Hampumep, TtepmuHam  «00s3aTelbCTBO»,  «00S3aTEIBLCTBEHHOE
npaBo» B npaBoBoi cucteMe OPI' cOOTBETCTBYIOT HEMELKOS3BIUHBIC
skBuBasienThl  Schuld, Schuldrecht, a B mBeiiriapckom BapuanTe
HeMenkoro s3eika cootBercTBeHHo Obligation, Obligationsrecht,
nousitue «Hacnenctsoy B ®PI' nepenaercs cnosamu Erbe, Erbschaft,
B aBcrpuiickom Bapuante — Verlassenschaft [Jleutan 2011: 39].
Hactosmass crartes mocBsllleHa HCCIEAOBAaHUIO S3bIKa IIpaBa
JIuxTeHTeHa U €ro CpPaBHEHUIO C SI3bIKOM MpaBa [ epMaHuu.

IIpenmomoKUTENBHO H3MEHEHUE IPAaBOBBIX IPEICTABICHHUM
HOCUTEJIEM  s3bIKa, 3aKOHOZATEJEed W IIPABOIPUMEHUTENEH
00yCIIOBIHBAET HECOOTBETCTBHUS B cucTeMax paBa
u TepmuHocucteMax [WxonamkoBa 2013: 64]. Ilockombky mpaBo
BIl'epmanun u  JluxTeHWITEHHE  pa3BUBAJIOCh  OTHOCHUTEJIBHO
000COOJIGHHO, TO W3MEHEHUS, TPOMCXOAMBIIMNE B HHUX, BEJH
K BApUATUBHOCTH KaK OTAEIbHBIX TEPMHHOB, TAK H TEPMUHOCHCTEM.

Kax CaMOCTOATENBHOE rocy1apcTBO KHSDKECTBO
Jluxtenmreitn cymectByer ¢ 1866 roma. Ilocne IlepBoit mupoBoit
BOIHBI JIMXTEHIITEWH pacTOpr COIO3HMUYECKUH OTOBOp ¢ ABCTpuei
u nepeopueHTrpoBancs Ha llIBeimapuro. O4eBHIHO, MMEHHO 3TH
TEPPUTOPUANILHBIE CHUMIIATHH OOYCIOBWIM TOT (akT, YTO IMpPaBOBas
cucrteMa JIuXTeHIITENHHA CIOXKUJIACh IOJ BIUSHUEM ABCTPUICKOIO
U MBeWnapckoro mnpasa. I'pakIaHCKWM, YTOJIOBHBIM M YTOJIOBHO-
MpoLecCyalbHbIi KOAEKCH CIEIYIOT aBCTPUHCKUM oOpas3uam, B TO
BpeMs KaK TOPrOBOE€ MPAaBO OCHOBAHO Ha MIBEHIIAPCKUX 3aKOHAaX.
VYronoBHeli  kogekc — ABctpum 1852  roma  mpumensuics
B JIuxtenmreitne go 1980-x romoB. B  3akoHOmaTennLCcTBE
JluxTeHImTeHa OTMEYAETCs, YTO SI3BIKOM, HA KOTOPOM COCTaBJISIOTCA
3aKOHO/ATeNbHbIE aKThl M KOPIOpAaTHBHAS JAOKYMEHTALWs, SIBISETCS
Hemenkuid. Ho HecMOoTps Ha TO, 4YTO IOPUAWYECKHE TEKCTHI
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B I'epmanmm, ABctpum, lIBetinmapun n JIuxTeHIITeHE HANMMCAHBI HA
HEMEIKOM SI3bIKE, TEPMUHOJIOTHS ISl 0003HAUYEHUS OJTHUX U TEX JKe
MOHATHUH UCTIOIB3YETCS pa3Hasl.

IOpuanueckas TEPMMHOJIOTUS OTpakaeT rporecc
HUCTOpUYECKOrOo pa3BuTua TnpaBa. IIpaBoBas cucrema ['epmanun
chopMupoBaIach MOJ BIUSHIEM PUMCKOTO IpaBa Cpelr TepPMaHCKHIX
IUIeMEH M pa3BUBaNach BIUIOTH IO cerogHsmHero AHi. B V Beke
FEPMaHCKUE IUIEMEHA YK€ MMEIU IOPUAUYECKYIO CUCTEMY U CBOJBI
3aKOHOB.

B coBpeMeHHOM HEMEIKOM S3bIKO3HAHMM PEAKO MPU3HAETCS
OTHOCHUTEIbHAs CaMOCTOATEIbHOCTh HEMEIKOT0 JIMaJIeKTa
JluxTeHuTelina, Kak BAPUAHT OH BBIAEISAETCSA JUIIb HOMUHAIBHO, B TO
BpeMs KaK OQUIMANIGHBIMH  BapHaHTAMH HEMELKOTO  sI3bIKa
NPU3HAIOTCS AMAIEKTHl Ha Teppuropud ['epmMaHuy, aBCTPUNHCKUI
Y HIBEHLAPCKUN NTUAJIEKThl, B KOTOPOM HEKOTOpBIE HCCIEI0BATEIN
HaCUUTHIBAIOT A0 MATHIECATU MIBEHLIAPCKO-HEMELKUX MOIIUAIECKTOB
[[Tozmepora 2012: 1785]. Hemenkwuii 5361k JIMXTEHIITEHHA OTHOCUTCS
K  BEPXHCHEMEIKMM  JHaJeKTaM, Ha  OCHOBE  KOTOPBIX
1 chOPMUPOBAIICS JTUTECPATYPHBIA HEMEIIKUH S3BIK.

Onucanue J0roBopa MOPYYEHHUS B HEMEIKOS3bIYHOM
noKyMmeHTe JIuXTeHmTeHa

JloroBop mopyd4eHusi mpeacTaBisieT co0OH IOpUANYECKUN TOKYMEHT,
KOTOpBI (UKCUPYET IOpuandYecKkue (akThl, a HUMEHHO (aKTh
BOJIEU3bABIIEHUS] CYyOBEKTOB TpaBa. OJTOT JOKYMEHT OTHOCHUTCS
K aIMUHUCTPATUBHO-TIPABOBOM cdepe U peryjupyer OTHOLICHHS
MEXIy CyOBeKTaMH MpaBa: YaCTHBIMHM JIMLIAMHA M IOPUAMYECKUMHU
JTUAMH.

K cneunduke BapbUpOBaHHMS TEPMHMHOB HEMELKOTO SI3bIKa
OTHOCHUTCA BapbUpPOBAaHUE OTICJIBHBIX YacTed MHOTOCIIOXKHBIX
TePMHUHOB  (KOMIIO3UTHOE BapbHpPOBaHWE) W  CHHTAKCHYECKOE
BaprupoBanue [Kaskuna 2004: 178].

PaccMaTtpuBaeMblil JOKYMEHT, COCTaBIECHHBIM Ha HEMELKOM
s3pike B JIuxteHmTeiiHe, HasbiBaetcst Mandatsvertrag. B T'epmanuu
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JOTOBOpP TIOPYYEHHS TPaAMIIHOHHO HaswiBaercs Auftragsvertrag. Ipu
9TOM 00€ YacTH CIIOBOCOYETaHMs IepeBoasrcs mocimoBHo: Auftrag —
nopyuenue, Vertrag — norosop. JloroBop mopydyeHusi — 3T0 JI0TOBOD,
COTJIaCHO KOTOPOMY OJHa €ro CTOpoHa (TOpy4YHTENb) MNOpy4YaeT
IpyToil cTOpoHE (YHOJTHOMOYEHHOMY IIHIy) COBEPIINTH OT HMEHHU
n3a Ccu€T JOBEpPHUTENS ONpeAciEHHbIE OPUANYECKHE IeHCTBUA.
B paccmarpuBaeMoM [OTOBOpE MOPYYEHHUS YMOTHOMOYEHHOE JIUIO
Oeper Ha ce0s 00s3aTeIBCTBO BBIMONHATH (DYHKIMIO HIEHA
anMuHUCTpaTHBHOTO coBera. CymiectButenproe Mandat Toxxe umeer
3HAUCHUE «IIOpy4YeHHe», modToMy TepmuH Mandatsvertrag Bmosne
MOKHO PaccMaTpHUBaTh KaK KOMITO3UTHBIH BapHaHT TPaAULHOHHOTO
cymectButenbHoro Auftragsvertrag. B ropuaudeckux cioBapsix, Kak
PYCCKO-HEMEIIKOM, TaK M HEMEIIKO-pyccKkoM, BapuanT Mandatsvertrag
3adukcupoBaH Hapsaay ¢ Arbeitsvertrag, mpu 3TOM CyIIECTBUTEIEHOE
Arbeitsvertrag croutr Ha mepBoMm Mecte, a Mandatsvertrag — Ha
MATOM-CEIPMOM MECTaX Cpeli CHHOHUMHYHBIX BapHUaHTOB.

TpaguMOHHO B  IOpUAMYECKOM TEKCTe mpeobiagaet
TaBTOJIOTHYECKAss KOTE3Ws, T.€. TOBTOPEHHE B KaXIOH ciemyromei
(paze omHOrO W TOTO XK€ CcymecTBuTensHOro [JleButam 2011: 24].
[lockonbky TpeaMETOM paccMaTpUBAEMOTO JIOTOBOpA  SIBISIETCS
MOpYYEHHE, TO CaMO 3TO CYIIECTBHTENBHOE JOJDKHO HEOAHOKPATHO
BCTpeUaThCsl B TEeKCTe AoroBopa. OOBIMHO B HEMEIKOM JOTOBOpE
nopyuenus ynorpebisiercs iekcema Auftrag. B norosope mopyueHus
JluxteHmreitHa ynorpebisiercs: cymiectButenbHoe Mandat. Jloruka
B yIOTPeOJICHNN JaHHOHU JIEKCeMBI, 0€3yCIIOBHO, €CTh: €CIH JOTOBOP
HasbiBaeTcst Mandatsvertrag, To mpeaMeToM J0roBopa  SBIISETCS
Mandat, a wne Auftrag. IIpaBga, CTOpOHBI JOroBopa HUMEIOT
TpaJULINOHHbIE 0003HaYEHU: Auftraggeber (mopyuuTens)
u Beauftragter (ymomromouennoe o). Jlekcema Auftrag siisercs
KOPHEBOW B 000UX CYIIECTBUTEIBHBIX.

ITo cnpaBennuBomy ytBepxaeHuto M.II. Bpannec, kaxubiii
B O(QUIMATHHO-IEIOBOTO JOKYMEHTa HMEET CBOK), IOBOJBHO
CTPOTYIO apXHUTEKTOHHYECKYH0 (OpMy, KOTOpas BhIpadaThIBAIaCh
B TCUCHHE JUIUTENFHOTO CYIIECTBOBaHUS  O(HIIUAILHO-IEIOBOTO
CTWJISI M KOTOpasl JOJDKHA COOJIOAAThCS BCEMH IOJIB3YIOLIMMUCS
naHHOW — Qopmoiri  obmenuss [bpamgec  1983: 162]. Crus
IOPUIIMYECKOTO JIOKYMEHTa CTporo BeiaepkaH. OH He JommycKaer
(hpazeosoru3mMoB, HEOJIOTU3MOB, MTPOCTOPEUYHBIX CJIIOB U BBIPAKEHHU.
Otmeuaercs, uYTO OQUIMATIBHO-IENIOBOM CTHIb  IOPUIMYECKHX
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JOKYMEHTOB 3aMKHYT, MaJI0 MPOHHIAEM JJIsi JPYTUX CTHJICH.
TepMmuHONIOTHSI B JOTOBOpPE  yMOTPEeONIsIeTCS  MCKIFOYUTEIHHO
fopunuueckas. TekcT goroBopa OJM30K K OOLIETUTEPAaTypHOMY
HOPMHPOBAaHHOMY sI3bIKY. JlOroBOp (OpMyIUpyeTcsi 4YeTKo, SICHO,
OHO3HAYHO,  OH  WCKIIOYaeT  BCAKYIO  JIBYCMBICICHHOCTb
Y pa3HOYTEHHE, WMEeT Kak J000H IOPUIWYECKHA JTOKyMEHT
KIUIIUpoBaHHYI0 opmy. KoruutuBHas nHpopManus, coaepkariascs
B JIOTOBOpPE, 0OpMIISICTCS pa3 M HaBCET/la YCTAHOBJICHHBIM 00pa3oM,
COTJIACHO CTPOTHM KOHBEHIHMSAM. VICTOUYHUK M PEIMITUEHT TEKCTOB —
aJIMUHHUCTPATUBHBIE OpPraHbl, KOTOPHIM JOKYMEHTHI HY>KHBI JJIst
MOATBEP)KACHHUS NpaB M IOJTHOMOYMHA COOTBETCTBYIOIIUX JIMII.
CrannmapTHble  00OpOTHI, KIHIIE, CTPYKTYPHO-KOMIO3HIIUMOHHBIE
0COOEHHOCTH SIBIISIIOTCSL PE3YJIBTATOM BHYTPHS3BIKOBOI'O OTOODA,
WCTIONB30BAaHUS TEX CTPYKTYPHO-CTHIIMCTHUECKHX BO3MOXKHOCTEH
SI3bIKa, KOTOPBIC HAWIYYIIUM OOpa3oM OTBEYAIOT 3a]adaM, CTOSIIHM
nepesi IOrOBOPOM MOPYUYCHHS.

SI3pIKOBBIC CpeficTBa, OQOPMIISIIOIINE IOPUIUIECKUE TEKCTHI,
OTHOCATCA K  KAHLEISIPCKOM  pa3sHOBUAHOCTH  NMHCbMEHHOU
JUTEPATypHOH HOpPMBI. XapakTepHas 4YepTa 3TOro CTHIS — OOMIUE
kaHuensipckux knuie [Jlesuran 2011: 25]. [Ipu o603Ha4eHNN CTOPOH
JIOTOBOpa  HCIIONB3YeTCSl  KaHLEJSAPH3M  «Jajnee  Ha3bIBaeMBIil»
(nachfolgend genannt, im Folgenden genannt). B aokymenre
Jluxtenmreiina  mcmonb3oBaH ~ BapmanT  im  Nachstehenden
(Auftraggeber/Beauftragter) genannt. B ropuauyeckux JTOKYMEHTax
I'epmanuu npuyactie hachstehend wcrmons3yeTcss MOBOJIBHO PEIKO,
B OCHOBHOM ]ISl YKa3aHHsI Ha TO, YTO HEKOTOpas YMOMSHYyTas 3/1eCh
nHpopmarus 6oJee NoAPoOHO OyIET OCBEICHa HIXKE.

«YTIOJIHOMOYCHHOE JIMII0 Oeper Ha cebds 00s3aTenbcTBa
COTJIACHO MHCTPYKIMSAM TIOPYYUTENS WM TPEThUX JIHUI (B OpUTHHATIC
Der Beauftragte Ubernimmt Verpflichtungen laut Instruktionen des
Auftraggebers oder Drittpersonen). Msl 00paTHii BHHMaHHE Ha
cmoBa Instruktionen wu Drittpersonen. B HeMenkux OpUANIECKUX
JNOKyMeHTax ['epMaHuuM TPAJUIMOHHO YHOTPEONSETCS HEMEIKOe
CylllecTBUTENbHOE ANWeisungen (MHCTPYKIMH). 3aWMCTBOBaHHAS
JIeKceMa Instruktionen SABIISIETCS JIEKCUKOTpaueCcKH
3a()MKCUPOBAHHOW M 3aHUMaeT B CHHOHHMHYHOM psiIy YETBEPTOE-
MATOE MECTO. B JIOKyMeHTe SIBHO HWCIONB3YyeTCs HEMeEIKoe, a He
AHIJIMHCKOE CJIOBO, IMMOTOMY YTO WHA4Ye OHO Obl WUMENOo JIPYTyIo
opdorpaduro — Instruction. Hu B 0HOM HOPUANYECKOM JOKYMEHTE
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I'epmannu He BCTpeuaercst cymiecTBuTensHOe Drittpersonen. s
0003Ha4CHHUS TPETHUX JIMILI HCTIOJIb3yeTCs IM00 cioBocoueranue dritte
Personen, nu6o cyOCTaHTMBHPOBAaHHOE MOPSAKOBOE UYHUCIUTEIHHOE
Dritte. B 521ekTpoHHOM cjiOBape HEMEIKOro s3blka JieKcema
Drittpersonen  ¢ukcupyercss ¢ MOMETOH  «ymoTpeOssieTcst
npeumyiiecteeHHO B IlIBeinapun». Kak Buaum, MmBeHIapcKuil
BapHaHT YMOTpeOJIeHHsI NPOHUK H B IOPUAMYECKHH JOKYMEHT
JIuxteHTenHa.

CocTaBuTenh PacCcMaTpPUBAEMOIO  JOrOBOpa  IMOPYYEHHS
TOBOPUT O COXPaHEHUWH OrpPaHUYEHHH COTJIACHO 3aKOHYy, IIPaBy
umopann. Jnsg  oOo3HaueHWss ~ OTpaHWYEHUH  ymoTpebisieTcs
cymectButenbHoe Schranken. B emuncTBeHHOM uwmcie jekcema die
Schranke ¢ukcupyercs B IOPHIHYECKOM CJIOBApe CO 3HAYCHUSMH
«TIperpaia, TMpensTCTBUE», «TPaHHIa, NpeAer». JIEKTPOHHBIN
CJIOBaph AaeT ropasfo Ooplie 3HAYCHUH U3 CaMbIX pasHbIX objacreil
3HAaHWs. 3HAUCHHE «OTPAaHMYCHHE)» XapaKTEPHO TOJBKO IS
yNOTpeOJIeHNsT CYIIECTBUTENBHOTO BO MHO)XECTBEHHOM  YHCIIE
¢ momeToi «(puHaHcoBoe nesoy». [IoHATE Hae0 cocTaBUTENs 10TOBOpa
MOPYYEHHUSI MOKHO OBUIO MCKIIOYUTENBHO 110 aHAJIOTHH: B HEMELIKOM
S3pIKE  3HAUEHHE  «OTpaHUYeHHe)»  Mepefaercd  JeKceMaMH
Beschrankung nnu Einschrankung. Kak Buaum, KopeHb BO BCeX Tpex
CJIOBAaxX OIMH M TOT €. DTO MO3BOJIMIO HAM HPEANOIOKHUTD, YTO MO
CYILIECTBUTENBHBIM Schranken monumarorcs «orpannueHus». CI0BO
«MODAJIb)» COOTBETCTBYET B HEMEIIKOM JOKYMEHTE BbIpakeHHIO gute
Sitte. D10 BIpakeHHE ACHCTBUTENBHO (DUKCHUPYETCSI B FOPUANYCCKUX
CIIOBapsiX, TMpaBda, BO MHOXECTBEHHOM umcie — gute Sitten
W 0003HAYaeT «JI00pble HPaBbl», «OOMICTIPHHATHIE MOPATbHBIC
HOpMBDY. Kak ropuanyeckuii TepMHUH B €IMHCTBEHHOM YHCIE HE
yHoTpeosieTcs.

«lo pactopsHKEHUIO 3aKa3z4yuKa Ha3zHavaeTcs
yrnojgHoMoueHHoe Jmno» (B opurmnane Auf  Weisung  des
Auftraggebers wird der Beauftragte bestellt). Tus nepenaun
BBIPQKEHUSI «II0 PACHOPKEHHIO» B TEPMAHCKUX IPABOBBIX
JOKYMEHTaX HWCHojb3yeTcs ciaoBocoderanme auf  Anordnung.
B npaBoBom nokymenTe JIuxTeHmTeiHA MPUMEHEHO CIIOBOCOYETaHHE
auf Weisung. CriemyeT NOAYEpPKHYTh, 4YTO 3TO CIOBOCOYECTAHHE
3a()UKCUPOBAHO B JJIEKTPOHHBIX CIIOBapsx, HO 3aHUMAET JICBSITOE-
JIECSITOE MECTa CPEN OCTAIFHBIX BAPUAHTOB.
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CorimacHo  paccMaTpuBaeMOMYy  JIOTOBOPY  IIOpYYEHHs
«yIOJIHOMOYEHHOE JIMII0O HE HEeCeT HHUKAaKOW OTBETCTBEHHOCTH
M OJIHO3HAYHO 3apaHee OTKaspiBaeTcsi oT Hed» (B opurumHane Der
Beauftragte tragt keine Verantwortung und zum Voraus verzichtet
darauf eindeutig). B HemelmkoM S3BIKE €CTh HECKOJIBKO CIIOB
U BBIPDOXEHUH MAJIs1 Iepefauyd Hapeuus «3apaHee», HO HaubOosee
yIOTPEOUTEIbHBIM  SIBJISCTCS  ClIOBOcodeTanue im  Voraus.
B moxymente JluxteHmreliHa ymOTpeOWIM cIOBOCOYETaHWE ZUM
Voraus, KoTopoe B HEMELKOS3bIYHOM IOKYMEHTE BOCIPHHHMAETCS
Kak ommOKka. MoxxeT ObITh, B JaHHOM CIIydae W JOMYCTHMO TOBOPHUTH
0 IIBEHIIAPCKOM BapHaHTe OOLICYNOTPEOUTENFHOIO HEMELKOTO
BBIP@)KEHHsI, HO MOKa ewmE OHO He SBIAETCS JIEKCUKOrpadudecku
3a()MKCUPOBAHHBIM.

SIBHYIO OIIMOKY C TOYKU 3pEHHsI HOPMBI TIPEICTABIISIET COOOH
U riaron anerkennen, ynoTpeONeHHbIH B HACTOSIIEM BPEMEHH
TPEThEro JMLIa €AUHCTBEHHOro uncia. [lo BceM 3akoHaAM HEMELKOIro
SI3bIKa OTAEeTsIeMasi IPUCTAaBKa B 3TOM ciIydae JOJDKHA OBITh OT/AENCHA.
Ho B mpemmoxennn Der Auftraggeber anerkennt hiermit seine
personliche Verpflichtung zur Bezahlung des Honorars ormensemas
mpucraBka an- He otaensercs. OO0 3ToH 0COOCHHOCTH TOBOPST
u mBeinapckue uccnenosarenn Kpucre Hiopmaiint u Uure Xedtw,
OoTMeuasi OTCYTCTBHE IJIarOJIbHOH paMKU B IPEUIOKEHHUAX
c rmarojamMd Tuna anerkennen, anerbieten BcieacTBue TOro, 4TO
npucTaBKa an — BOIpeku Hopme He otaensercs [Durscheid u.a. 2006:
139].

B ostoM ke mpemiokeHMM MBI OOpaTWiId BHUMAaHHE Ha
cymectButenabHoe Honorar. BooOmie, roHopap — 3TO JAEHEXHOE
BO3HArpax<JieHHue B OOJAacTH IJUTEepaTypbl, HAyKH WM HCKYCCTBA.
B paccmarpuBaeMoM 10roBOpe MOPYYEHHs peub MIET O BHIIJIATaX 3a
YIICHCTBO B 8 MUHUCTPATUBHOM COBETE. DTa QYHKIMS HE CBsI3aHa HU
C JIUTEpaTypOH, HU C UCKYCCTBOM, HU ¢ HayKoil. KoneuHo, cienoBano
Obl ymoOTpeOUTH CJIOBO «BO3HATPaXIEHHE», BO BCEX TI'E€PMAHCKHX
JTOKyMeHTax Tpaauinonao Entschadigung.

CoOTBETCTBYeT HOpME, HO HE COOTBETCTBYET TPAJUINH
cymecrBurenbHoe Ziffer B 3Hauennn «mynk»: im Sinne der Ziffer 1
dieses Vertrages («B cBere TmyHKTa 1 D3TOro JIOTOBOpa»).
B repmaHckoM [OKyMeHTe ymoTpebisiercsi cyiiectBuTenbHoe Punkt
WK JTaXKe Jalle ero cokpamieHHas ¢opma P.
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BriBonrsl

IOpunuyeckast TepMUHOJIOTHSI B COCTABJICHHOM Ha HEMELIKOM SI3BIKE
IOPUIMYECKOM JOKyMeHTe JluxreHIuTeiiHa He 4YacTo ObIBaeT
MpeIMETOM JIMHTBUCTHYECKOTO HCClIefoBaHus. B mepcrekTuse
MIPEANoNaraeTcsi MpOAOJDKUTh padoTy HaA H3YyYCHHEM HEMEIKHX
IOPUANYECKUX NOKYMEHTOB JIMXTEHINTEHHA M MX CONOCTaBICHHEM
C HEMELIKOSA3BIYHBIMHU JTOKyMEHTaMH, COCTaBICHHBIMH B ['epmaHum.
Ha namu BBIBOJBI MOXKHO 3KCTpPAmoJUpOBaTh BBIBOABI Y. AMMOHa,
KOTOPBIM OTMEYAET, YTO PA3JINUMsI MEXKIY SI3BIKOBBIMH CTaHIApPTaMHU
[IIBelinapun u ['epMaHuM HACTOJIBKO MaJbl, YTO MPAKTUUYECKH HHUKTO
HE TIOJBEpPracT COMHEHHIO HUX MPUHAMICKHOCTb K EIUHOMY
Hemerkomy s3eiky [Ammon 2004: 29]. Mel no3Bosum cebe crenathb
AQHAJIOTWYHBIN BBIBOJ IPUMEHUTEIBHO K S3BIKOBBIM CTaHIapTaM
JluxteHmreiina u I'epMaHuu, XOTS MOAYEPKHEM, YTO CYIIECTBYIOT
uTakue (QOpMBI HEMELKOro $3bIKa, KOTOpBIE YacTO HMEIOT
3HAUUTENIbHBIE  PACXOXKICHUS  CO  CTaHAAPTHBIMH  (dopMmamu
B Ha3BaHHBIX CTPaHaX U MOT'YT TPaKTOBAaTbCA KaK BapUaHTHI.
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Abstract: The aim of this article is to highlight an issue of expressing deontic
modality in Finnish and Polish in a legal context in terms of deontic strength. The
particular interest is put on the Finnish necessive expression on —t(t)ava and its Polish
equivalents. The choice of this expression is motivated by the fact that it is the most
frequent deontic expression that occurred in the analysed material. It is argued that
although the meaning of the Finnish and English modal expressions are almost
parallel, the corresponding Polish expressions show some discrepancy. This paper
aims at giving insight into the differences of the phenomenon on the basis of the
Treaty on Functioning of the European Union.

Key words: deontic modality; deontic strength; Finnish legal language; Polish legal
language

ANALIZA LINGWISTYCZNA SILY KONIECZNOSCI W KONTEKSCIE
PRAWNYM W JEZYKU FINSKIM I POLSKIM

Abstrakt: Artykut ma na celu przedstawienie réznic w wyrazaniu stopnia
konieczno$ci w kontekScie prawnym w jezyku finskim i polskim. Przyklady
zaczerpnigte zostaly z Traktatu o funkcjonowaniu Unii Europejskiej i omdwione
w odniesieniu do jezyka angielskiego. Srodki przenoszenia modalnosci deontycznej
odznaczajace si¢ najwigksza frekwencja w analizowanym Traktacie to wyrazenie
nesesywne on -t(t)ava oraz jego polskie odpowiedniki. Zauwazono, iz uzycie
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polskich ekwiwalentow tego wyrazenia jest najbardziej zroznicowane w kategoriach
sity deontycznej wérdd trzech jezykow.

Stowa kluczowe: modalno$¢ deontyczna; sita deontyczna; finski jezyk prawny; polski
Jgzyk prawny

Introduction

This year marks the 20" anniversary of Finnish being one of the
official languages of the European Union. The Finnish legal genre
used in the European Union has been investigated in the Institute for
the Languages of Finland (Kotimaisten kielten tutkimuskeskus) in
particular with focus on the influence of the EU legislation on the
Finnish legal language (e.g. Piehl 2002: 101-112, 2006: 183-194,
Piehl and Vihonen 2010). However, no major impact on Finnish
syntactic structure has been stated.

A similar subject regarding Polish language was analysed in
a thorough, recently published work by Biel (2014a). The book offers
insight into the correlations between Polish language used in domestic
legal acts and Polish that occurs in translations of the European Union
acts. Polish has been an official language in the European Union for
over 10 years and the Polish version of EU law shows clear
differences, for example ‘a strong overrepresentation of obligation
modals and a strong underrepresentation of deontic phraseological
patterns’ (Biel 2014a: 18).

As one of the most common features of the legal languages is
the occurrence of modal expressions, it is interesting to verify how
this feature is manifested in Polish and Finnish, when it comes to their
comparison in the context of the eurojargon. For the time being, it is
not possible to investigate the direct impact of both languages on each
other basing on existing legal acts, as there is lack of official, parallel
Polish-Finnish legal translations. For this reason the material on the
basis of which this analysis has been conducted is the Treaty on
Functioning of the European Union where the reference language is
English as the major language of the European Union nowadays.
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This analysis focuses on a comparison of a Finnish necessity
expression on —t(t)ava and Polish modal verbs musie¢ and powinien in
terms of their deontic strength. The particular interest is put on these
indicators of deontic modality, as they show some discrepancies.

First, the means of conveying deontic modality in Finnish and
Polish language are described. Secondly, the background of the
research on the deontic strength is presented. Furthermore, analysis
that consists of frequency statistics and meanings of the deontic
expressions that occur in the text of the analysed Treaty is conducted.
At the end of the article an analysis of the sample sentences is shown
highlighting the differences in the necessity expressions.

Deontic modality from the Finnish and Polish perspective

Deontic modality in Finnish linguistics is defined as a phenomenon
that is based on an obligation or a permission resulting from any social
norms or one’s own will that refers to ‘acts of an intentional agent’
(VISK, deonttinen modaalisuus). As far as the legal context is
concerned, these norms imposed on somebody can be called in von
Wright’s  terms  ‘heteronomous norms’ (Wright 1963: 76).
Furthermore, Finnish deontic modality can be expressed with
obligation verbs, necessity constructions and imperative mood.
However, there is no unanimity regarding the number of Finnish
modal verbs in general — it ranges from 14 modal verbs, as in some
newer studies (Kangasniemi 1992) to 45 in a study from the 80’s
(Flint 1980), while the contemporary descriptive Great Finnish
Grammar (‘Iso suomen kielioppi’, ISK) has taken a middle stand by
combining both approaches and modal verbs from both studies (VISK
§ 1563). This discrepancy in number of modal verbs is a result of,
what Kangasniemi notices (1992: 291), the great difficulty to establish
some formal criteria in Finnish according to which modal verbs could
be defined and easily separated, like it is done in other languages, e.g.
English.

The basic system of Finnish modality from the point of view
of logic is presented in the Figure 1 below:
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Figure 1. The square of opposition in Finnish (VISK: § 1613, Graphic
16).

AFFIRMATIVE NEGATIVE
necessary contrary —— not + possible
Sinun taytyy tulla. Et voi, et saa tulla.

(= Sinun téytyy olla
tulematta.)

contradictory
possible not + necessary
Sina voit Sinun ei tarvitse tulla.
~ saat tulla. (= Voit olla tulematta.)

Polish approach to deontic modality as far as the definition is
concerned, is rather similar to the Finnish one. It is a very well-studied
subject in general Polish (Jedrzejko 1987, 1988). The occurrence and
features of exponents of deontic modality in particular in the legal
discourse have been a popular research subject recently, as well
(Matulewska 2009, 2010, Biel 2014). Polish indicators of deontic
modality include modal verbs, semi-modals and phrasemes that
substitute them (Biel 2014a: 161). They seem to be more thoroughly
defined and described in Polish legal linguistics than correspondingly
in Finnish.

Deontic strength

In literature on the subject an issue of deontic strength is sometimes
raised (Palmer 1986: 100, Jedrzejko 1987, Kangasniemi 1992,
Auwera and Plungian 1998: 82, Verstraete 2005, Larjavaara 2007).
The discussion concerns the way the ‘weak’ or ‘strong’ obligation Is
imposed on somebody. However, scalarity of deontic expressions
cannot be conducted in the same way as scalarity of epistemic
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expressions that form a perfect scale (Larjavaara 2007: 402-417,
Kangasniemi 1992: 8; 391-392). ‘It would be logical “purblindness™”’
to do so (Kangashiemi 1992: 391) because they do not form a full
continuum from possibility to necessity. Expressions of obligation
thus do not apply to scalar quantity implicatures (Verstraete 2005) and
they are quite different from their epistemic counterparts because of
some factors like having both a modal source and a modal agent, the
specific interaction with tense and especially carrying ‘specific
presuppositions about the modal agent’s willingness to carry out the
action described in the clause’ (Verstraete 2005: 1416).

With regard to Finnish, Pekkarinen states that it is difficult to
separate weak and strong necessity in Finnish as no separate lexical
means have been developed for these both types, which are conveyed
by the same verb (2011: 185).

In Polish some attempts were made to organise deontic
modals on a scale but without taking into consideration the
assumptions presented above (Jedrzejko 1987). The interpretation of
the differences in weaker and stronger obligation represented by their
indicators, powinien and musi, is sometimes based on the assessment
of consequences that would follow not performing an action imposed
by some norms. The crucial point here is that performing an action of
weak obligation would imply the positive consequences, whereas not
performing an action of strong obligation would imply negative
consequences (Jedrzejko 1987: 41).

It is still possible to compare deontic modals towards each
other and assign them some degrees of strength on a scale, like it is in
the study of English modals must, should, can by Wérnsby (2006: 33).
There, must that expresses obligation is on the left side of the scale
and conveys speaker’s greatest authority over to addressee that
decreases towards the right-sided could. In the aforementioned study
also Swedish modal verbs were placed on a deontic scale according to
the categories of obligation, recommendation, permission and volition
(Wérnsby 2006: 35).

All in all, however, it is significant in interpreting the modals
to take their contextualization into consideration (Wé&rnsby 2006: 113-
116; Pekkarinen 2011: 128).
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Analysis of the notions on Finnish and Polish deontic
expressions

In this analysis modal verbs, semi-modals and phrasemes were
searched for. Only expressions that are modal in all three language
combinations at the same time were included into the analysis. The
aim of such a method was to assure a smooth extraction and
comparison of modal means and highlight crucial issues on modality
between these two languages as they have not been studied in
comparison so far. For this reason the following exclusion criteria
were used. Performative verbs that are not modals as well as non-
performative verbs in declarative mood, passive voice and other
equivalents were excluded from the analysis. As a result, the
expressions meeting the inclusion criteria were extracted from the
trilingual display of EUR-Lex, with English language being a
reference language.

The expressions that were found in Finnish include: voida,
saada, saattaa, ei saa, ei voi, ei tarvitse, tulee, tulisi, on —(t)tava, olisi
—(t)tava, on maara, on valttdmaton, on velvollinen, on kielletty, on
sallittua, on oikeutettu/ jklla on oikeus.

Their Polish equivalents are: jest wupowazniony, jest
uprawniony, jest zakazany, jest zobowigzany, ma by¢, ma prawo,
moze, musi, nalezy, nie jest zobowigzany, nie ma obowigzku, nie moze,
nie powinien, powinien.

In general, permissibility is a category best represented among
modal verbs and the most frequent verb is voi (3 pers. sg, ‘can/ may’,)
with 388 results. It is also the most frequent modal in Oulu Corpus —
covering all areas of standard Finnish language, analysed by
Kangasniemi in 1992: 291. It is followed by necessity expression on —
(Htava (to be, 3 pers. sg + passive present participle, ‘have to/ must”)
with 77 occurrences, from which 20 is a morphologically similar olisi
—(t)tava (to be in conditional + present passive participle, ‘should/
ought to’). On the third place there is an expression of prohibition, a
verb ei saa (no + saada, 3 pers. sg negative, ‘may not’) with 32
results. In Polish the categories are similarly represented: there are
392 occurrences of moc (‘can, may’), of obligation modals powinien
(‘ought to) is paradoxically most frequent (the enacting parts of the
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Treaty should be formulated in a more categorical manner). All results
and equivalent combinations are presented in the Table 1 below:

Table 1. The occurrences of modal verbs and expressions in Finnish
and Polish.

)
gl =
2 > N| =
g 2| > = SN o
g S D © = =2 o QL st
Sl 2| €| 8| & o s| 8 c| &
Sl El S 8 = R| 8| | €| 8| ¢
2l = 3| 8| el © 9l ol 2 | S| 2| 2| 2
3| S E\ 8| R| B| &8 8 = Sl & €| & 8| & g
s| 8| 2| 8| 5| E| E| | E| E|B| B BBl & 8
ei ole velvollinen X | X
ei saa X
ei tarvitse X
ei tulisi X
ei voi X
on kielletty X
on oikeutettu X
olisi —(t)tava X | X X
on maara X
on oikeus X | X X | X
on —(t)tava X X | X X | X X
on velvollinen X
saa X | X X | X X
saattaa X
tulee X X
valttamaton X X
voi X | X X | X X

Interestingly, the Finnish obligation verb pita& that is regarded ‘the
most common modal verb for obligation’ (Kangashiemi 1992: 99)
does not occur in the analysed legal text at all. This observation is
confirmed in Kanner, who states that pitda constitutes only 1,4 % of
all necessity constructions in EU-acts (2011: 55). The same is with
Polish necessity verb trzeba ‘(one) should, it is necessary to’, which is
very common in spoken language (Biel 2014a: 11) but occurs rarely in

53



Joanna RYDZEWSKA-SIEMIATKOWSKA: Linguistic analysis of necessity...

the legal material — it is not included in the list of 2000 most frequent
words in legal language (Malinowski 2006: 267-286).

The category of necessity is represented almost only by the
expression on —(t)tava and its conditional form, olisi —(t)tava.
However, the Table 2 shows that in spite of this their meanings are a
bit different in terms of deontic strength. The Finnish on —(t)tava
expresses obligation and its equivalents in Polish are musie¢ (‘must’,
22 results) and nalezy (‘must’, 11 results) but it also has 14
equivalents meaning ‘ought to’ (powinien). The similar expression
olisi —(t)tava that differs only with the verb to be being in conditional
clause which makes it less categorical, which is also reflected in the
material, amounts up to 17 occurrences in the sense of powinien
(‘ought to’) and only 3 with regards to strong obligation. Although
these two Finnish expressions have different morphological exponents
and they should therefore have different meanings, it is interesting to
see that on —(t)tava covers both ‘weaker’ and the ‘stronger’ necessity
despite the fact that olisi —(t)tava already conveys the weaker
meaning. The comparison in numbers of these two Finnish
expressions with Polish ones is in the Table 2 as follows:

Table 2. Comparison of on —(t)tava and olisi —(t)tava with their Polish
equivalents.

z
S| Z
I I
= S . S
2 £l 2 > |
2l 22 8| 2| =
8|3 g E| E| 8
olisi —
(Htava ! 2|
‘(’t')‘tgva 5| 4 |1]22]11] 14
On —(t)tava

The Finnish on —(t)tava is a very frequent obligation construction in
the standard language (‘viélttaimattomyysrakenne’, Pekkarinen 2011)
that comprises the verb to be always in the third person singular (‘on’)
and a present participle of the complement verb (Kangasniemi 1992:
356). The typical ending for present participle is a nominative —tava
which is added to a verb stem, either weak or strong, depending on the
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conjugation group. It can have a double or a single ‘t” also depending
on the group. The expression usually takes a genitive subject. It rarely
occurs in an epistemic sense and cannot convey dynamic impossibility
(Kangasniemi 1992: 359-360). Its dictionary definition includes
reference to ‘constructions that express obligation [more in a
participant-external sense, pakollisuus, in terms of Auwera and
Plungian 1998] necessity, etc.” and the dictionary example is Tyd on
tehtdvd which means ‘The job/ task is to be/must be done’. This
notion concerns general language and is very laconic. Pekkarinen
notices moreover, that ‘passive present participle is not modal per se’
but it gains an interpretation of obligation ‘whether the situation is
pleasant or undesirable’ for the subject of the participle (2011: 5).
Furthermore, to relate it to the legal context, Kanner states that ’for
some reason for example the necessity expression [on —(t)tava ] seems
to suit the register that the legal drafters approach nowadays’[author’s
own translation] (2011: 36). This is true and its high frequency is
reflected in the studies (Kanner 2011: 34).

Musie¢ and nalezy

The three Polish modals that are most frequent musie¢ (‘must’) and
nalezy (‘should, must’) are regarded as indicators of strong necessity,
while powinien (‘should’) as being weaker. Nalezy is an impersonal
and indeclinable form that imposes obligation and in principle it is
mostly used in non-normative parts of the acts. Moreover, it is
considered to express a stronger obligation than powinien (Biel 2014a:
164).

Musieé in Polish language is considered to be polysemous. It
has about 5 distinctive meanings depending on its relation to other
factors. These meanings are logical, dynamic, axiological,
psychological and thetic. The last one deals with being obliged to do
something by norms and is used in legal interpretation (Zielinski
1972: 40; Ziembinski 1997: 127-134). This interpretation of modal
utterances applies only when, for instance, the modal operator must is
followed by a statement that rules someone’s behaviour (Malinowski
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2009: 235). Hence, must as a modal operator together with other
similar deontic means form so called ‘apodictic utterances’
(Malinowski 2009: 229) which are directly related to imposing
obligation and prohibition.

Powinien

Powinien (‘should’) is also regarded polysemous. The polysemy of
powinien is disclosed in its five different meanings: prognostic,
axiological, advisory, descriptive and normative (Zielinski 2008: 17).
In fact, it is no wonder because it is placed on the 148 position in the
list of 2000 most frequent words in Polish legal language which is
quite frequent given the fact that as far as the contemporary general
Polish language is concerned, it is then on a 138 position (Malinowski
2006: 276). However, in spoken language it is often used as referring
to moral rules more than to participant-external necessity making it
weaker in meaning (Jedrzejko 1987: 32, Wierzbicka 1972). On the
one hand, its deontic strength is weaker than that of musie¢ (Biel
2014a: 164), but on the other hand in everyday language the meanings
of musie¢ and powinien are neutralized (Jedrzejko 1987: 43).

Official style guidelines of the European Union

In addition to the above discussion, some more notions have to be
added regarding the institutionalization of these expressions by the
official guidelines of the European Union. There are instructions
regarding all official languages of EU as to how to use certain phrases
in legal drafting. They apply to the normative parts of the binding EU
acts. Treaties are binding, so the guidelines that refer to using modals
included in the English Style Guide (updated in 2015) and its
corresponding versions in Polish (Vademecum ttumacza, updated 15)
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and Finnish (Suomen kielen kayttdohjeita) updated in 2013 have to be
taken into consideration while translating. Below in Table 3 are the
guidelines that apply to English modals, summarized by Biel (2014b:
341):

Table 3. Summary of EU guidelines for English modals (Biel (2014b:
341).

Imperative

terms

Positive command shall This form shall be used for all
consignments.

Negative command shall not The provisions of the Charter shall not
extend in any way the competences of
the Union ...

may not
This additive may not be used in foods.
(prohibition)

Positive permission | may This additive may be used ... :

Negative permission | need not This test need not be performed in the
following cases:

Declarative terms Present Regulation ... is (hereby) repealed.

tense +
optional For the purpose of this Regulation,
hereby ‘abnormal loads’ means ...

The guidelines for Polish are scarce and limited to recommendation on
the usage of shall imposing an obligation or prohibition which is to be
formulated with a verb in Present Simple. It is also possible to use
Future tense, if the obligation to do a single action clearly determines
a fixed date of performing it. However, sometimes it is needed to use
musie¢ (‘must’) or nie moc (‘shall not’) when there is a risk of
misunderstanding of the Present Simple form with an ordinary
declarative function of the utterance instead of a directive sense.
Besides, should is to be translated as nalezy in the preamble part.

The guidelines for Finnish are much more comprehensive than
in Polish. As regards the equivalents of shall, a division is added into
the institutions of the European Union (a verb in indicative mood
should be used) and agents other than European Union, like member
states (the necessity construction on —(t)tava is to be used). The
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example of the latter is as follows (Suomen kielen kéyttdohjeita 2013:
60):

Member States shall amend or withdraw existing authorisations for plant
protection
products containing rape seed oil as active substance by 30 September 2014 at
the latest.

Jasenvaltioiden on muutettava tai peruutettava rapsiljya tehoaineena
sisaltavien

kasvinsuojeluaineiden voimassa olevat luvat viimeistddn 30 pdivana
syyskuuta 2014.

Besides, in the case of shall, some exceptions from the
aforementioned rule are possible and they are context-related. For
example, when they have a meaning of a future tense, they can get
averb in a Present tense (there is no morphologically marked future
tense in Finnish).

Moreover, should is to be translated in a conditional clause in
a form of olisi —(t)tava and its usage is restricted to the parts of the
legal acts that do not impose obligation, e.g. a preamble or motivation.
Its task is mainly to underline the aim of the act. Otherwise, it should
not be used in the articles. Furthermore, the equivalent of the negated
should is to be translated as ei tulisi. Joint Practical Guide for Finnish
recommends in addition to avoid using the verb tulla when relating to
necessity. One more notion concerns the expected results of
aregulation or a measure. In this case some other non-modal
constructions should be used. It seems then, that the less binding the
act, the weaker modality the expressions occurring in a particular act
convey.

Translation patterns in Finnish, English and Polish

Before further analysis of different translation patterns is presented on
the basis of examples, the two analysed Finnish expressions together
with their English equivalents (Table 4), as well as the corresponding
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Finnish-English equivalents of all modal expressions are shown
(Table 5).

Table 4. Finnish-English equivalents of on —(t)tava and olisi —(t)tava.
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> 8| 8 o| ©| ©| ©
SlelEl 8555
olisi—(t)tava| - | - [ 1| -|-1]-]19
on—(ttava | 4 | 2 (29| 2 |14 | 4 | 2

The data presented in the Table 4 shows that English modal
expressions and its Finnish equivalents are quite coherent as far as
their modal meanings and deontic strength are concerned. The
expression olisi —(t)tava has a clearly established meaning and
matches almost always the modal should, indicating thus weaker
degree of obligation. On —(t)tava expresses necessity and its most
frequent English equivalents must and shall also noticeably impose
obligation. The Table 5 sums up all necessive equivalents in Finnish
and English.

Among Finnish and English equivalents of on —(t)tava there is no
such a big discrepancy as in the corresponding Polish-Finnish
comparison which is shown in the Table 2. There, one fourth of all
occurrences of on —(t)tava is used conveying weaker modality
alongside the examples indicating ‘stronger’ modality. These
examples are analysed in their context in the next section.

Table 5. The occurrences of modal verbs and expressions in Finnish
and English.
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All corresponding deontic expressions juxtaposed together in Polish
and English are enclosed to the article in the Appendix 1.

Different equivalent patterns of necessity expressions in
Finnish and Polish

The previous section presented the general outline of the necessity
expressions that are most frequent in the Treaty among the
combinations of modal verbs and deontic expressions in three
languages. In order to verify, how differently they indicate the deontic
strength, different translation schemes of the analysed expressions are
further investigated in their context. As far as the searched
combinations in Finnish (on —(t)tava) and the Polish (powinien) are
concerned here are some most common translation patterns:

Example 1. on —(t)tava — powinien — shall

Ennen kuin jésenvaltio nostaa toista jasenvaltiota vastaan kanteen (...), sen on
saatettava asia komission kasiteltavaksi.

Zanim Panstwo Czlonkowskie wniesie przeciwko innemu Panstwu
Cztonkowskiemu skarge (...), powinno wnies¢ sprawe do Komisji.

Before a Member State brings an action against another Member State for an
alleged infringement of an obligation under the Treaties, it shall bring the
matter before the Commission.

In this example a member state is obliged to perform an action in
connection with another action. The Polish inflected form powinien is
used contrary to the guidelines and theoretically functions as
a recommendation, not an obligation.

Example 2. on —(t)tava — powinien — will have to
Jos komissio paattad pitdd ehdotuksen voimassa, sen on esitettdva
perustellussa lausunnossa ne syyt, joiden vuoksi se katsoo ehdotuksen olevan
toissijaisuusperiaatteen mukainen.
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Jezeli Komisja postanowi podtrzymaé wniosek, powinna przedstawié
uzasadniong opini¢ okreslajaca przyczyny, dla ktorych uwaza, ze wniosek ten
jest zgodny z zasada pomocniczosci.

If it chooses to maintain the proposal, the Commission will have, in a
reasoned opinion, to justify why it considers that the proposal complies with
the principle of subsidiarity.

This one shows once more an unjustified usage of powinien as if it
was used in an advisory sense. However, it can result from the future
tense in the English version which is preceded by a conditional that
introduces some uncertainty.

Example 3. on —(t)tava — powinien — must
Neuvoteltaessa uusien jasenvaltioiden liittymisestd Euroopan unioniin
Schengenin sd&nnostéd ja toimielinten jatkossa sen soveltamisalalla
toteuttamia toimia pidetd&n s&édnndstdnd, joka kaikkien jasenyyttd hakevien
valtioiden on hyvéksyttava kokonaisuudessaan.

W negocjacjach dotyczacych przystapienia nowych Panstw Czlonkowskich
do Unii Europejskiej dorobek Schengen i inne $rodki podjgte przez instytucje
w zakresie jego zastosowania sg uznawane za dorobek, ktory powinien by¢ w
pehni przyjety przez wszystkie panstwa kandydujace do przystapienia.

For the purposes of the negotiations for the admission of new Member States
into the European Union, the Schengen acquis and further measures taken by
the institutions within its scope shall be regarded as an acquis which must be
accepted in full by all States candidates for admission.

In the English sentence must imposes a categorical obligation on
member states, although must does not express any ‘objective
necessity’ as recommended in regards to instructions (English Style
Guide 2015: 41). The Polish expression indicates weaker obligation
again, whereas Finnish seems to state what is to be done as if it
combined these two modalities (weak powinien and strong must).

Example 4. on —(t)tava — powinien — should
[the High Contracting Parties]
VAHVISTAVAT UUDELLEEN vakaumuksensa, ettd EIP:n on edelleen
suunnattava suurin osa varoistaan taloudellisen, sosiaalisen ja alueellisen
yhteenkuuluvuuden edistdmiseksi,

POTWIERDZAJA swoje przekonanie, ze Europejski Bank Inwestycyjny
powinien nadal przeznacza¢ wigkszo$¢ swoich $rodkéw na wspieranie
spojnosci gospodarczej, spoteczne;j i terytorialnej (...)
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REAFFIRM their conviction that the European Investment Bank should
continue to devote the majority of its resources to the promotion of economic,
social and territorial cohesion (...)

OVAT SITA MIELTA, ettd yhteison toimielinten on tatd sopimusta
soveltaessaan otettava huomioon Italian hallituksen lahivuosina jatkuvat
ponnistelut (...)

SA ZDANIA, Ze instytucje Wspolnoty, stosujgc niniejszy Traktat, powinny
bra¢ pod uwage wysitek, ktoremu bgdzie musiata podotaé gospodarka Wtoch

(..)

ARE OF THE OPINION that the institutions of the Community should, in
applying this Treaty, take account of the sustained effort to be made by the
Italian economy (...)

The passages above are clear examples of the usage of weaker
modality in a non-normative part of the act, which is the declaration at
the end of the document. Although Polish and English use weaker
obligation modals, Finnish does not make use of the weaker
conditional olisi —(t)tava.

Example 5. on —(t)tava — nalezy — must
Neuvosto voi antaa neuvottelijalle ohjeita ja nimetd erityiskomitean, jota on
kuultava neuvottelujen aikana.

Rada moze kierowa¢ wytyczne do negocjatora Unii oraz wyznaczy¢ specjalny
komitet, w konsultacji z ktérym nalezy prowadzi¢ rokowania.

The Council may address directives to the negotiator and designate a special
committee in consultation with which the negotiations must be conducted.

Here the highlighted expressions have a rather descriptive function as
they are introduced in a subordinate clause. They also do not have any
subject.

Example 6. olisi —(t)tava — powinien — should
VAHVISTAVAT UUDELLEEN vakaumuksensa, ettd rakennerahastoilla
olisi edelleen oltava huomattava merkitys unionin tavoitteiden
toteuttamisessa yhteenkuuluvuuden alalla (...)

POTWIERDZAIJA swoje przekonanie, ze fundusze strukturalne powinny
nadal pehic¢ istotng rolg¢ w osiaganiu celow Unii w zakresie spojnosci (...)
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REAFFIRM their conviction that the Structural Funds should continue to
play a considerable part in the achievement of Union objectives in the field
of cohesion (...)

The above examples are coherent with each other in terms of modal
strength and comply with the style guidelines. As regards Finnish,
there are 17 instances of such a usage in the whole text which
accounts for almost all of the occurrences of the weaker olisi —(t)tava.

Conclusions

Polish language version shows many discrepancies regarding the
quality of modal verbs in comparison to Finnish and English versions.
Especially it is the case of powinien, considered to indicate weaker
modality. It seems that in many contexts its meaning is usually equal
with the expressions’ conveying strong obligation, like musiec. It is
sometimes a hybrid like Finnish on —(t)tava.

One of the factors that may have an impact on this situation is
that Polish is not as much institutionalized and normalized in terms of
using the modals (Biel 2014a: 18).

Finnish obligation expression on —(t)tava seems to be a hybrid
expression that conveys a meaning that can be interpreted in terms of
a weaker and stronger necessity, with the distinction that the
conditional clause (olisi —(t)tava) can be regarded as a similar in
meaning to should and powinien, which is weaker. Olisi —(t)tava can
be interpreted as even weaker than on —(t)tava.

The context plays an ancillary role in interpreting the deontic
strength of modal verbs and expressions. This applies in particular to
the treaties and acts of the European Union and their macrostructure
which influences different writing styles. The less binding the act, the
weaker deontic degree the expressions have.

On the whole, in case of interpretation of deontic modals in
legal context there is an assumption about the normative character of
the legal rules (Zielinski 2008: 175).
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Appendix 1. Polish and English equivalents of the Finnish necessity
expression, on —(t)tava and olisi —(t)tava.
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X shall
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shall +
neg. be
obliged

should

should not
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Abstract: Translating legal texts into English requires that a translator should make
a qualified decision with respect to a variety of legal English, or its modification, to be
used as the target language. The analysis should be aimed at choosing the best
possible “variety” of legal English at all “linguistic” levels — grammatical
(morphology and syntax), semantic and conceptual (relevant terminological choice),
textual (relevant text types/genres) and pragmatic (considering potential addressees).
The decision relating to “which legal English” should be used may often be motivated
by the type of target legal system (e.g. common law, continental law, sharia, etc.) and
by an envisaged ultimate recipient of the translated text (whether the recipient has any
legal background, previous experience in legal transactions conducted in English,
etc.). The paper deals with the relevant aspects of such decision-making and provides
examples of both useful options and confusing alternatives.

Key words: legal translation; jurilinguistic analysis; conceptual analysis; legal
terminology

Prekladani pravnich texti do anglictiny vyzaduje, aby Se pickladatel kompetentné
rozhodl, jakou varietu pravnické angli¢tiny nebo jeji modifikaci pouzije ve svém
prekladu jako cilovy jazyk. Rozhodovani by mélo vést k volbé& takové variety, kterd
bude optimalni ve vSech jazykovych rovinach (od gramatické, pfes sémantickou
a pojmovou az po textovou) a bude odrazet relevantni pragmatické aspekty zejména
sohledem na kone¢ného piijemce piekladu a jeho pravnélingvistické prostredi.
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Podstatnym faktorem pii rozhodovani je charakter cilového pravniho systému (napf.
rozdily mezi kontinentdlnim pravem a pravem common law) a osoba konec¢ného
ptijemce, tj. jeho obeznamenost s pravem, predchozi zkuSenosti s angli¢tinou v pravu
apod. Tento text se vénuje podstatnym aspektim takového rozhodovani piekladatele
a uvadi ptiklady dobrych i méné dobrych feseni.

Kli¢ova slova: pravni pieklad; pravnélingvistickd analyza; pojmova analyza; pravni
terminologie

PULAPKI JEZYKA ANGIELSKIEGO JAKO DOCELOWEGO
W PRZEKLADZIE PRAWNICZYM

Abstrakt: Przektad tekstow prawniczych na jezyk angielski wymaga podejmowania
swiadomych decyzji translatorskich dotyczacych wyboru wariantu jezyka docelowego
i jego ewentualnych modyfikacji. Analiza powinna mie¢ na celu dokonanie wyboru
najlepszego z mozliwych wariantow na wszelkich poziomach: gramatycznym
(morfologia 1 skladnia), semantycznym oraz konceptualnym (wybdr wilasciwej
terminologii), a takze pragmatycznym (uwzglednienie potencjalnego odbiorcy tekstu).
Wybér wariantu moze by¢ uzalezniony od docelowego systemu prawnego (prawo
kontynentalne, common law, shariat, itd.) i docelowego odbiorcy (jego znajomosci
prawa, do§wiadczenia w obrocie prawnym, itd.). Praca dotyczy wybranych aspektow
procesu decyzyjnego tlumacza. Autorka ilustruje wywody przyktadami przydatnych
rozwigzan i niebezpiecznych putapek.

Stowa Kklucze: przektad prawniczy; analiza jurilingwistyczna; analiza konceptualna;
terminologia prawnicza

1. Introduction

Globalization, apart from various definitions oriented towards
economic objectives and outcomes, is a process of massive interaction
among people, entities and nations worldwide. In order to make such
interaction practicable, swift and efficient a common code is useful
and even necessary to enable communicating parties to interact.
Despite some historical attempts® to develop an artificial language to
replace natural languages, which in fact divide people, and to facilitate

Esperanto was developed in 1887 in Poland.
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communication between individuals, entities and states with different
languages, there has been a gradual but natural process of turning one
language — English — into the global language in almost all spheres of
human existence including the legal domain.

English is the only natural language that has shown its
potential to be a global language. A modest estimate indicates there
are more than 1.5 billion users of English worldwide (Crystal, 1997:
61). Naturally, the level of their English proficiency varies?. Besides
native speakers of English, English has been spoken and written by
individuals with different mother tongues, and with varying degrees of
competence to use English “properly”; people are usually determined
in their use of English by various objective and subjective factors,
such as a different purpose for using English, different communication
environments and partners (e.g. English native vs. non-native
speakers), different degrees of linguistic competence and personal
motivation, etc.

The English language has become a means of uniting people
in communication and this role has been more or less properly
performed; however, the language itself has diversified and
transformed into a web of not only geographical varieties of English
in “traditional” English-speaking countries and in former British
colonies, but also varieties used within specific institutions and
subject-areas, such as international organizations (e.g. the United
Nations), supranational entities (e.g. the European Union),
international commerce or public international law.

2English language proficiency has been categorized primarily for the purposes of
language teaching. Professor Kachru (1982) introduced a three-circle classification:
(a) inner circle, i.e. “traditional” English bases composed of countries and regions
where English is a mother tongue for an absolute majority of the population;
(b) middle (or outer or extended) circle essentially encompassing former British
colonies and territories where English is considered a second language (ESL); and
(c) expanded (and ever-growing) circle where English is used for international
communication in the widest sense of this term and is a foreign language (EFL) to
most communication partners.
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2. Varieties of legal English

Just as there is no uniform general English® there is nothing like
a universal legal English. As noted by lawyers at the international law
office Evershed LLP (2011: 6) about 70 countries use English as an
official language, i.e., English is used in government, legislation,
courts, media and education in these countries. As a result, there are
about 70 identifiable geographical varieties of legal English. These
would include (a) “traditional” common law countries (cf. Kachru’s
inner circle); and (b) former British colonies and dependent territories
where common law was imposed and original local systems were
substantially modified (cf. Kachru’s outer circle). Next, there are two
larger groups of “institutional” varieties of legal English, namely
(c) English in international law and international organizations (e.g.
the language of conventions, treaties, international judiciary and their
case law, etc.); and (d) English of the European Union law (e.g.
English of legislation, acquis communautaire, EU judiciary and its
case law, etc.). One more group deserves mentioning, namely (e) local
translational varieties. These are quite often needless “mutations” of
varieties of English under (a) — (d). One way a local variety may
“form” is through, for example, an inadequate first quasi-official*
translation of a newly adopted law, such as a translation of a major
piece of legislation posted on the official Internet site of
a governmental agency. The language of the translation tends to
spread rather quickly invading private legal documents® such as

SAll non-native learners of English become very soon aware of at least two
geographical varieties — British and American.

“4In most unilingual countries, i.e. countries having one official language, documents
of whatever type (primary and secondary legislation, contracts, legal memoranda,
etc.) published wherever in other than the official language are not considered official
linguistic versions as soon as any interpretive conflict arises and the issue is brought
before a local court.

SPrivate documents under continental law are always filled with quotations of
legislative provisions and references to particular legislative clauses, which are
slightly rephrased in the document. If there is any published translation of a required
legal regulation available to translators they would usually prefer quoting whatever
has already been translated rather than translate legal provisions by themselves.
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contracts, various deeds, etc. An inadequate translation may be
caused, for example, by a varying degree of literal and inaccurate
translation of the source legal text (SLT) terminology, which can be
partly caused by a jurilinguistic specificity of the source law and
presumed ‘“non-existence” of a target law equivalent. In addition,
existing translational solutions, whatever relevance and quality these
may have, are subsequently (and frequently) employed by translators
by tradition®. Particularly English terminology within such
translational varieties is often perceived by the recipients of
a translation as jurilinguistic realia, i.e. terms representing concepts
typical of, and special for, the particular system of law, whether
legally and linguistically justified or substantiated. Two examples may
illustrate the point.

Example 1
Needless (and confusing) choice of an English equivalent

An insufficient initial conceptual analysis led a translator to choose
the term “joint-stock company” for the Czech ‘akciova spole¢nost’
(spotka akcyjna) in the beginning of the 1990s when a new company
law was adopted in Czechoslovakia. Since then this term has
established itself as a regular translational equivalent (not only’)
within the Czech environment for the concept of a business entity
designated as a “stock corporation” (US) or “public limited company”

Needless to say, sub-standard legal translations are occasionally also made public
(see, for example, Chroméa 2014).

61t should be noted that most translators of legal texts are non-lawyers by education
and their knowledge of source law and target is usually limited, if any. For a translator
with insufficient legal background knowledge it is rather difficult to find a relevant
target law and language equivalent as most translators would not indulge in
comparative jurilinguistic analysis of their topic to identify proper equivalence at least
at the level of lexis; in such situation, translators usually resort to bilingual law
dictionaries and other sources without checking the quality and reliability of
equivalents offered because of a widely spread, but often unjustified, assumption that
whatever has been made public is a quality product.

A quick scan of the Internet clearly suggests that the term “joint-stock company” is
quite widely spread as an equivalent substituting for a “stock corporation” in many
post-communist countries developing their new business law, relating terminology
and its potential translational equivalents at more or less the same time.
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(UK) or, later, as a “public limited liability company” within EU law.
The US term “stock corporation” should have been the primary option
for the translator as this term has an unambiguous meaning
corresponding to the substance of that entity under Czech law. On the
contrary, the English term “joint-stock company” within common law
has at least two basic (and widely spread) meanings neither of which
reflects the main conceptual elements of the Czech ‘akciova
spole¢nost’: in Great Britain, it is mostly perceived as a terminological
archaism denoting an unincorporated entity established to pool the
share capital of individual shareholders usually with unlimited liability
(see Joint-Stock Companies Act 1856); in the USA, some states, such
as Texas or New York, define “joint-stock company” as “a company
usually unincorporated which has the capital of its members pooled
ina common fund; transferable shares represent ownership interest;
shareholders are legally liable for all debts of the company” . Such
entity under US law has some conceptual elements typical of
a corporation but others are closer to a partnership (the type of
business entity essentially missing in Czech law). What significantly
differs if compared with the Czech “akciova spoleCnost” are two
conceptual elements indicated in italics in the above definition — often
unincorporated entity (i.e. not registered in a register of companies),
and personal liability of shareholders for the debts of the entity, which
is fully absent in the Czech “akciova spoleénost” where shareholders
are not liable for the debts of their company at all.

Example 2
Justified coining of a new English term

An English translation of a Dutch contract contained the following
provision: “An executory attachment is made of any substantial part
of the Borrower’s assets or a conservatory attachment is converted
into an executory attachment.” The Dutch terms would be
‘executoriaal beslag’ and ‘convervatoir beslag’ respectively. The
former would entail the seizure of assets for the purpose of selling or
liquidating them, and so force the debtor to fulfill his or her dues. The
latter is a preliminary step, namely to freeze someone’s assets to

8http://www.thefreedictionary.com/Joint-stock+companies
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prevent the debtor from selling or liquidating them by him or herself,
which would make it difficult for the creditor to get his or her money.
Once conservatory attachment is made, the creditor would nonetheless
require a subsequent court decision on the merits, in his or her favor,
before converting a ‘convervatoir beslag’ to an ‘executoriaal beslag’
and moving ahead with selling of the assets®. The translator of this
contract from Dutch to English in fact coined English terms
designating legal concepts absent in common law and, as a result,
missing in its English terminology repertoire; for a reader experienced
in the field of judgment enforcement and its English terminology it
should not be a problem to interpret those two English translational
equivalents more or less correctly. However, it should be noted that if
a translator opts for coining a new English term assuming there is
none in common law English he or she should provide, in the first
occurrence of such term in the translation, a brief explanation or
definition of the source law concept which is to be designated by the
coined term. The interpretation of such terms may not always be as
straight-forward as in this example.

2.1  Which variety

It should be emphasized that whatever variety of legal English one
may encounter it always stems from the “original” legal English, i.e.
that of common law. German attorney (and British barrister) Volker
Triebel, in his explaining why English need not be the best option to
choose as the language of a contract, notes: “Legal English and
common law grew up together. Many English legal terms and
concepts can only be understood against a common law background.”
(2009: 149). A similar congenital tie exists between legal French and
French law (and French and Quebec law), legal Polish and Polish law,

9The explanation of the two Dutch concepts was provided by Professor C.J.W. Baaij
from the University of Amsterdam Law School in private correspondence with the
author of this text.
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legal Czech and Czech law, etc. This should be kept in mind by
translators of legal texts whatever source and target languages would
be at issue: the languages as a means of legal communication would
always be deeply rooted in their “original” legal systems and would
differ conceptually. As a result, reaching terminological equivalence
would require in some cases that translators should resort to
substitutive strategies, such as choosing explicative equivalents or
even coining new terms.

In practice, most translators of any subject-area texts into
English choose either British or American rules of spelling (often
supported by their software text-editor). However, spelling is just
amarginal aspect of a particular geographical variety of general
English; other linguistic phenomena (at the level of lexis, syntax, text,
etc.) applied in the translation into English need not belong to the
same variety for various (essentially a translator’s subjective) reasons.
A translator of legal texts should go further in his or her conscious
preparation for the translational performance, namely to select such
variety of legal English which would facilitate a smooth transfer of
legal information from the source text (the source language and the
source legal system) into the target text in English that need not
necessarily be addressed to a common law lawyer, but should make
legal sense to its recipient of any legal background.

There are several factors determining the translator’s choice
of a variety of legal English for the translation, of which two appear to
be crucial: (a) the ultimate recipient of the target legal text
(translation), and (b) the purpose of the translation.

The primary ultimate recipient of a translation can, but need
not be, directly identifiable. If it is clear that the translated text is to be
used by a recipient in a particular (English-speaking) country the
translator may choose a relevant variety of legal English at least by
selecting proper legal terminology used in the translation®,
Ascertaining who is to be the primary recipient of a translated legal
text may be much easier when private law texts are to be translated,

10 Visible differences can be found, for example, in procedural terminology reflecting
the specificity of proceedings (e.g. US plaintiff vs. UK claimant), and historical and
geographical peculiarities of judicial institutions and their designation (e.g. the system
of courts and their nomenclature).
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such as contracts, where the contracting parties are expressly
established!!. The primary recipient of a translation is also traceable in
some public law texts, such as extradition documents (it is always
clear which country and which court are requested), judgments to be
enforced abroad (e.g. judgment of divorce or judgment determining
the maintenance duty), etc. In all other situations where no particular
addressee of a translated legal text is indicated the translator should
cautiously resort to a more “universal” variety of legal English
particularly at the level of lexis with more explicative equivalents,
translator’s notes describing concepts belonging to the legal reality of
the source legal system, etc. The translator should aim at properly
informing a potential recipient of the content and sense of the source
legal text so that the recipient would not be confused in the
interpretation of the translated text and/or application of its content.
Example 3 suggests an approach to forming explicative equivalents
built upon existing English (common law) terms and supported by the
conceptual analysis of the source law terms.

Example 3

Explicative terms as an extension of existing English (common law)
terms

Two Czech terms, preddiichod and predcasny diichod, have an
essential conceptual element in common — early retirement; this
English term can be then used as the basis of an explicative term. The
Czech institutions differ in their sources of funding, which is also the
reason why there are two different Czech legal terms employed to

UThis is the case when the translation is assigned to be completed because the parties
are speakers of different languages and the English version of their contract serves,
for example, their smoother communication. However, it should be noted that the
translated contract can be used in different environments with different recipients,
such as a piece of documentary evidence in proceedings before court. In such case —
at least in the Czech Republic — the English version of the contract would be
translated into Czech because only documents in Czech may be considered by a judge
in proceedings: as a result the recipient of the English translation would be a certified
(sworn, licensed, court) translator into Czech.
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denote the two concepts; as a result the funding element would
constitute the complementary?? (clarifying) part of the term:
preddiichod (no legal equivalent in Polish law) — early retirement
funded from a private pension scheme

predcasny dichod (Swiadczenia przedemerytalne) — early retirement
funded from the state social security system.

2.2 Purpose of translation

The purpose of translation is a more complex category. It usually
begins with the question why is the translation commissioned?,
followed by an analysis of the circumstances under which the
translation is to be completed and outcomes (objectives) to be
achieved.

Christiane  Nord (1991: 72) distinguishes between
instrumental and documentary translation in that they reflect different
purposes (within the general theory of translation). The former is
a communicative instrument conveying a message directly from the
source text author to the target text recipient, having the same or
analogous function as the source text. Documentary translations serve
as a document of a source culture communication between the author
and the source text recipient. To apply this dichotomy to legal texts,
instrumental translations would encompass normative and constitutive
texts such as contracts, judgments, etc., in the sense that the translated
legal text would have the same (or very similar) legal effect as the
source legal text. The translation of local legislation into a language
not official in the jurisdiction would fall within the category of
documentary translation, i.e. the translation of the source legal text
can, more or less correctly, transfer legal information contained in the
source legal text, but would never be binding on its recipient as the
source legal text would be with respect to its primary addressees.

2professor Saréevi¢ designates this type of conceptual elements as accidental (2000:
238).
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Legal texts within one region having one legal system and
using just one natural language are primarily drafted to address
individuals and/or entities under the local jurisdiction speaking
a single language and their purpose is, generally speaking, to make
their addressees to act accordingly, i.e. to apply the substance of the
texts in practice. Where bilingual or multilingual translation becomes
an issue and legal texts become source texts (ST) essentially two basic
situations may be identified and determine the purpose of the
translation:

() The source legal text is drafted in the source language (SL)
within the source legal environment for standard source law
recipients, but, subsequently, the need for its translation into the
target language (TL) emerges. The translator becomes
a secondary — but unintended — receiver and an intermediary
between the source text and its potential TL recipient. One
should speak of signification'® rather than communication
between the author of the ST and the recipient of the TT
(Jackson 1995: 68). Two situations may occur:
(i) the purpose of the target text (TT) differs from that of
the source text (ST) — for example, the Czech translation
of a contract originally drafted in English, which was
commissioned by a judge for the purpose of proceedings
before a Czech court would serve only as evidence of the
contractual relationship between the parties for the
purposes of those court proceedings; or
(ii) the purpose of the TT is close to, or even identical
with that of the ST — for example, a judgment issued in
one EU Member State should be translated into the
language of the Member State where it is to be
enforceable under EU law.

13Cf. Grice, P. 1991: 359-368. Signification is the process of making sense of the
target legal text entirely from the receiver’s perspective because there was no
intention on the part of the original sender to convey the sense of her message through
a different language to a receiver in a different legal environment, i.e. to a member of
a remote and different semiotic group determined by and using “the same conventions
of sense construction” (see Jackson 1995: 5).
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(b) The source legal text is drafted for the (intended) recipient
who is assumed not to be proficient in the SL (irrespective of
whether legally proficient), i.e. translation is presumed from the
beginning and the purpose of both the ST and the TT would be
essentially identical (for example contracts executed in two
languages, EU legislation translated into the languages of EU
Member States, an international treaty translated into the
language of a Contracting State, and so on).
Naturally, there is a wide range of source legal texts within public and
private law oscillating between the two basic groups under (a) and (b)
outlined above. A translational approach to dealing with the purpose
of a particular translation selected by the translator would depend not
only on his or her linguistic competence4, but what is usually much
more important is the translator’s awareness or even knowledge of the
source legal system and its respective conceptual and terminological
repertoire on the one hand; on the other, it would be the translator’s
competence to select an appropriate variety of legal English and to
identify the degree of potential equivalence between its terminological
repertoire and the source law concepts in the ST, and his or her ability
to deal with cases of non-equivalence®.

14Cf. Cao 2007: 39-48 and her dichotomy between translation competence and
translation proficiency a legal translator should achieve in order to produce as high
quality a translation as practicable. In the model of translation competence (2007: 41)
she interlinks translational language competence (e.g. SL and TL), translational
knowledge structures (e.g. source law and target law), and translational strategic
competence which is interdependent with the context of a particular translational
situation. Strategic competence in translation can be seen as “the linkage that relates
translational language competence to translational knowledge structures and the
features of the context in which translation, and hence interlingual and intercultural
communication, takes place” (2007: 48). Translation proficiency is then seen as
a global skill integrating both the competence and ability to activate this competence
in the process of translation (2007: 39).

15Cf. Saréevi¢ (2000: 238) distinguishing among near equivalence, partial equivalence
and non-equivalence.
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3. Translation as interpretation

One of the basic postulates of the theory of legal translation (proved
by practice) is that translators of legal texts are able to transfer into
another language only what they understand in the source text.
Lawyers interpret law in order to apply it, translators must interpret
a legal text in order to “just” convey the information into another
language.

It should be noted in this context that lawyers and translators
belong to different semiotic groups. Jackson (1995: 96) explains how
a semiotic group may be formed: “Whatever the degree and nature of
variation, if the language of a particular profession, or other
occupational group, has sufficient peculiarities to form a barrier to
comprehension by those not member of the group, then we are in the
presence of a group defined by language (a “semiotic group”).” In
other words it is “a group which makes sense (of law) in ways
sufficiently distinct from other such groups as to make its meanings
less than transparent to members of other groups without training or
initiation.” Differences in interpretation of a legal text by these two
semiotic groups are caused primarily by the extent of their knowledge
of law (substantial and solid in the case of lawyers, and very limited or
non-existent in the case of translators). The purpose of interpretation
is the second discriminating aspect: application of law by lawyers
presupposes their profound understanding of the law and the
environment where the law is to be applied, whilst transferring the
legal information into another language is built upon a comparative
jurilinguistic analysis (i.e. the source language and law, and the target
language and law).

The aim of interpretation is essentially to understand, “to
ascribe the meaning to, or inscribe the meaning in” the text (Phillips
2003: 90). However simplified the process of translation may be it
always proves the common truth that translation is a special kind of
interpretation (Eco 2001: 13) and translators are able to transfer into
another language (or code) only what they decode in the source text,
or how they construe the signification and meaning of the ST
message. Or, as Joseph (1995: 33-34) suggests, translators should
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interpret the source legal text rather than ‘merely’ translate, i.e. they
should transfer the sense of the ST, not just words, and they should
intervene in the text semantically, stylistically, and intellectually, to
the extent called for. In other words and more generally, the
translator’s primary role is to make sense of the source text for the TL
recipient: not only should the translator interpret the source legal text
correctly but also his or her translation should enable the ultimate
recipient to interpret the target text in such a way that its sense is as
close as possible to the sense of the source text.

What is crucial here is the clear, unambiguous, formally
transparent, consistent and semantically predictable language of
a source legal text, which enables the translator to rightfully interpret
it and appropriately translate®. Similarly, the clear, unambiguous,
formally transparent, consistent and semantically predictable language
of the translated legal text enables its recipient to rightfully interpret it
and act accordingly. Therefore the primary task for the translator of
a legal text is to transmit the meaning of the source legal text and its
segments into the TL in such a way that the target legal text, as
awhole and in all its parts, makes (legal) sense to the ultimate
recipient, approximating the sense of the source legal text as perceived
by its intended (original) recipient. This is the gist of what can be
termed the semiotics of legal translation.

4, Comparative jurilinguistic analysis

Using English as the target language in legal translation would always
require an essential analysis of its jurilinguistic potential. Such
analysis would be a component part of the process of selection of
a suitable variety of legal English for the respective translation. Three
segments of such analysis seem substantial, namely purely linguistic
elements expressing modality and gender, semantic relations of

16 Needless to say, it also enables the lawyer to rightfully apply it.
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synonymy and polysemy?’, and conceptual differences and their
reflection in legal terminology of the source and target languages
respectively:®,

4.1 Modality

There is a widespread view that legislative language is reducible to
norms expressed in terms of three deontic modalities, that which is
required, prohibited and permitted. (Jackson 1999: 17). The correct
choice by translators from amongst the relevant modal auxiliaries
shall, may, may not, must, must not would render possible the correct
interpretation of a translated proposition.

The most controversial modal is shall which is claimed to be
the most misused word in all of legal language (Schiess 2005).
Academic lawyers oppose shall to such an extent that for example
Bryan Garner, editor-in-chief of the Black’s Law Dictionary and
author of various legal writing books and manuals, called one of his
chapters “Delete every SHALL” (2001: 105). The reason for such
opposition is quite simple. Banful (2013) clearly explains the
unsuitability of this modal for any legal text as follows: “Words are
presumed to have a consistent meaning in clause after clause, page
after page but shall does the opposite and this is why shall is among
the most heavily litigated words® in the English language. Shall

"We focused on these issues in Synonymy and Polysemy in Legal Terminology and
Their Applications to Bilingual and Bijural Translation. Research in Language 9/1
(2011), pp. 31-50.

18A more extensive jurilinguistic analysis of these aspects for the purposes of
translation into English is provided in Chroma 2014a and Chromé 2014b (in Czech).
9There is a wide range of judgments in English-speaking countries substantiating the
ambiguity of shall in various legal texts (e.g. the case decided by the British Court of
Appeal BW Gas AS v JAS Shipping Ltd [2010] EWCA Civ 68). Some international
law offices, such as Allen & Overy, even adopted (in 2010) the principle of excluding
shall not only in their overall drafting guidelines, recommending to their lawyers to
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offends the principle of good drafting. It does not always retain its
meaning throughout a document.”

The range of meaning of the modal in the legal domain is
wide. For example, Garner (1995: 939-941) provides and exemplifies
the following functions of shall: (a) imposing a duty on the subject of
the sentence; (b) imposing a duty on an unnamed person (not on the
subject of the sentence); (c) giving permission (in the meaning of
may); (d) imposing a conditional duty; (e) acting as a future-tense
modal; (f) expressing an entitlement not duty; (g) being directory in
the meaning of should. The translator should be aware of the risk of
using shall in the translation into English as interpretation of the
modal by a recipient of the translated text need not correspond to the
intended meaning of modality in the clause or sentence used in the
source text. There are several alternatives for avoiding shall in the
translation (as well as in original English legal writing). Excellent
sources of inspiration in this respect are legislative guidelines
published in individual English speaking countries by their legislative
bodies? to ensure that all laws passed by parliament and all secondary
legislation adopted by central executive agencies would be expressed
in a clear, unambiguous, formally transparent, consistent and
semantically predictable language. For example, the Drafting
Guidelines 2011 (p. 14)* suggest several alternatives to shall, of
which three seem extremely relevant to translation into English:

- must in the context of obligations (although is to be and it is
the duty of may also be appropriate alternatives in certain
contexts);

- the present tense in provisions about application, effect, extent
or commencement; and

avoid shall in their drafting, but also extended this recommendation to their translators
into English.

2For example, the Office of the Legislative Counsel of the U.S. House of
Representatives; the Office of the Parliamentary Counsel, Cabinet Office, London,
UK; the Office of Parliamentary Counsel of the Australian Government; etc.
2published by the Office of the Parliamentary Counsel, Cabinet Office, London, UK;
retrieved from https://www.gov.uk/government/publications/the-office-of-the-
parliamentary-counsel-guidance.
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- is to be in the context of provisions relating to statutory
instruments??,
Needless to say, an appropriate substitution for shall requires that the
translator correctly understand and interpret the source text modality.
The following example shows how traditional “shall” clauses may be

redrafted in order to avoid the modal.

Example 4

Reformulation of contract provisions:?

Article I The VESSEL...shall be
designed, constructed, equipped
and completed in accordance with
the provisions of this Contract
and following the Specifications
and Plans of the date hereof,
attached hereto and signed by the
parties hereto (hereinafter
collectively called the
“Specifications”), making an
integral part hereof...

The BUILDER will construct and
equip the Vessel in accordance
with the provisions of this
Contract, the Specifications and
Plans ...

Article 2 ...The Contract Price
shall be exclusive of the articles
to be supplied by the BUYER as
provided in Article XVII hereof
and described as the BUYER’s
Supply in the Specifications...

The Contract Price is exclusive of
the articles to be supplied by the
BUYER under Article XVII and
described as the BUYER’s
Supply in the Specifications...

Article VII... Provided that the
BUYER shall have fulfilled all of
its obligations stipulated under

The BUILDER and the BUYER
must complete the delivery
immediately when the Buyer

2R, Quirk, S. Greenbaum, G. Leech a J. Svartvik — authors of the authoritative book
“A Comprehensive Grammar of the English Language” — classify the phrase is to be
to as a modal idiom (1985: 137).

2The reformulation was part of the “Discussion Paper” written by Philip Carstairs in
March 2010 as an Allen & Overy internal document analyzing the function of shall in
legal drafting and substantiating its overuse (the document was received with courtesy
of Allen & Overy’s Prague Office).
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this Contract, delivery shall be fulfils all of its obligations under
effected forthwith by the this Contract. Delivery will be
concurrent delivery by each of the | effected by the Builder and Buyer
parties hereto to the other of the exchanging the duly executed
PROTOCOL OF DELIVERY PROTOCOL OF DELIVERY

AND ACCEPTANCE, AND ACCEPTANCE,
acknowledging delivery of the acknowledging delivery and
Vessel by the BUILDER and acceptance of the Vessel by the
acceptance thereof by the BUILDER and the BUYER
BUYER... respectively.

Many non-native speakers of English perceive the modal idiom is to
be much closer to the soft meaning of the modal ought to rather than
as a phrase imposing an obligation. The following example composed
of selected provisions of the British Defamation Act 2013 shows that
interpretation of the modal idiom is to be unequivocally suggests
a duty if used in the English text properly. The context (as always)
appears to be crucial in attaining the correct meaning of the modal
idiom.

Example 5
Section 6
“(7) Nothing in this section is to be construed— ...”
(8) The reference in subsection (3)(a) to “the editor of the
journal” is to be read, in the case of a journal with more than
one editor, as a reference to the editor or editors ...”
Section 12
“(3) If the parties cannot agree on the wording, the wording is
to be settled by the court.”
Section 16
“(6) In determining whether section 8 applies, no account is to
be taken of any publication made before ...”

It should be noted that the use of simple present is the most frequent
option to substitute for shall. Moreover, in some languages including
Czech the simple present tense is used regularly in all normative
provisions irrespective of the text type (e.g. in contracts, legislation,

88




Comparative Legilinguistics vol. 26/2016

testaments, etc.) to express an obligation. Therefore, nothing would be
easier for translators but transferring the same tense into English.
However, translators essentially follow linguistic patterns in legal
texts they are to translate. Since in English “shall is the hallmark of
traditional legal writing. Whenever lawyers want to express
themselves in formal style, shall intrudes.” (Butt & Castle 2004: 99)
many translators of texts into English would try to follow this
stereotype and use this hackneyed modal as much as possible.

4.2  Gender neutrality

The requirement that the language of legal texts should preserve
gender neutrality, particularly when using pronouns, which is strictly
enforced in English legal drafting, need not apply to all languages.
Czech is an example of a language stuck with the grammatical gender
and the generic masculine in singular should an affiliation with
a particular profession or another group be expressed?.

In this context, a sarcastic complaint expressed by Professor
Fillmore decades ago deserves mentioning (1978: 157):

Since the system of pronouns in English is a closed class of words in which
singularity for humans cannot be separated from sex, there is no way of
choosing an anaphoric pronoun for an indefinite human antecedent without
offending somebody. ‘They’ offends the grammarians, ‘he’ offends the
feminists, ‘he or she’ offends the stylists, ‘she’ is downright hostile, and ‘it
just cannot be taken seriously. We could get out of this by speaking Chinese,
but that’s bound to offend some people, too.

Essentially, there are two options for a translator into English to deal
with gender neutrality. An easier way is to use an explicative gender

2For example, Czech has grammatical gender she for a “person” or a “party”, which
are frequently used nouns in the legal context.
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clause® in the footnote at the first occurrence of a “problematic”
pronoun in the translation?,
The second option is more complicated. Returning back to the

British legislative drafting guidelines?” (pp. 18-24) the following six
rules may help the translator to produce a gender neutral translation?;

1. Repeat the noun rather than using a pronoun;

2. Substitute the or that for the personal pronoun;

3. Use he or she;

4. Change to a plural noun followed by they;

5. Omit the pronoun;

6. Use a present or past participle.
Neither the drafter nor the translator would avoid a combination of the
rules. The following example shows two translated provisions of the
Czech Civil Code 2012. The combination of Arabic numerals suggests
the combination of the above listed rules 1-6. Words in brackets were
used in the original version of the translation and words or phrases in
italics are their replacement in order to achieve gender neutrality.

Example 6
Section 1043 (1)

1+1+3
“(1) A person becoming the holder of an ownership right in good faith
and in a lawful and genuine manner is regarded as the owner against
a person retaining [his] a thing of that owner, or disturbing [him] the

SExamples of a gender clause are as follows: (i) “words importing a gender include
every other gender” (Section 23 (a) of the [Australian] Acts Interpretation Act 1901,
as amended); (ii) “... unless the contrary intention appears — (a) words importing the
masculine gender include the feminine; (b) words importing the feminine gender
include the masculine” (Section 6 of the [British] Interpretation Act 1978, as
amended); (iii) “words importing female persons include male persons and
corporations and words importing male persons include female persons and
corporations” (Section 33 (1) of the [Canadian] Interpretation Act 1985, as amended).
% Alternatively, the gender clause may be put in the footnote in the very beginning of
the translation.
ZThttps://www.gov.uk/government/publications/the-office-of-the-parliamentary-
counsel-guidance.

2There are more rules included in the Guidelines for British legislative drafters but
not all of them are practicable if translation is at issue since the translator is bound by
the source text in the source language, whose typology is usually different.
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owner otherwise without having any legal ground for that or [his] his
or her legal ground is of the same value or weaker.”

Section 992 (1)

3+6+1+3+6
“(1) A person believing, upon convincing grounds, that [he] he or she
holds a right [he has] exercised, is a possessor in good faith. A person
is a possessor in bad faith if [he] the person knows, or should, due to
the circumstances, be aware that [he] he or she exercises a right not
[belonging to him] acquired.”

Our own experience quite clearly suggests that if it is necessary to
transform the text translated into English to make it gender neutral it
would be advisable to do so after the whole translation has been
completed. The main reason would be that a relevant degree of
consistency should be preserved, which seems more feasible to
achieve when the translator may concentrate only on this particular
issue rather than being detracted by many issues to be resolved in the
process of translation itself (focusing on the content and sense of the
source text).

4.3  Conceptual analysis

Although terminology creates no more than 30% of the legal
language? (and usually its proportion is lower) it is the most visible
part of the language of law on which (not only) translators primarily
concentrate. Concepts as mental representations (units of knowledge)
are essentially context-bound. Terms, strictly speaking, are their
spelling or sound forms (lexical units). Every legal term is supported
by its definition, containing basic conceptual elements. Every legal
system has its own sets of concepts (sometimes expanded in legal

2Cf. Chromd, Marta, 2004. Legal Translation and the Dictionary. Lexicographica,
Series Maior. Tubingen: Max Niemeyer Verlag, p. 16.
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institutions); simultaneously, there are sets of legal terms linguistically
representing the concepts. Both concepts and terms are unique and
historically and culturally anchored in the respective legal tradition.
One of the main tasks of the translator is to identify equivalence
between source law concepts and target law terminology, if any, and
to deal with situations where no equivalence has been traced. In trying
to attain equivalence in the translation of legal terms, one cannot
dispense with the conceptual analysis of a particular term. Translation
need not only require a comparative conceptual analysis of the source
term (and the concept behind the term) and its potential equivalent in
the target language and/or legal system, but sometimes also
comparative research into the wider extra-linguistic and possibly
extra-legal contexts.

There are various modes of classifying degrees of equivalence
within the theory of translation. Classification by Professor Saréevi¢
(2000: 238), distinguishing between near equivalence®, partial
equivalence and non-equivalence, is the most appropriate for the
purposes of conceptual analysis in legal translation. What matters is
the measuring of sameness or closeness or remoteness of two basic
types of conceptual elements, i.e. essential and accidental elements
(as Professor Saréevi¢ designates them).

The first step is to identify essential and accidental elements
of the respective concept expressed by the source language term at
issue; this can be found either in a terminology (interpretation) section
of the source text or, alternatively or simultaneously, in relevant legal
dictionaries. The second step would be to find a potential equivalent in
the target language; identification of essential and accidental
conceptual elements would follow. The third step is comparison of
essential and accidental elements of the SL term and TL term. Next,
the translator can determine whether the terms attain near equivalence
(a source language concept and its selected target language equivalent
share all essential and most accidental elements); or partial
equivalence (the concepts share most essential and only some

3professor Saréevi¢ intentionally avoids using the attributes “full” or “absolute” in
combination with equivalence; House argues that “equivalence is always and
necessarily relative”, evaluating the phrase absolute equivalence as a contradiction in
terms (1997: 25).
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accidental elements); or they show non-equivalence of their elements
(concepts in the source language and target language share a few or
none of their essential elements and no accidental characteristics).
Finally, the translator should decide whether the chosen term in the
target language can be used as such or if it is necessary that some
explanatory note should be added (in the form of an explicative
equivalent). The following example may roughly illustrate the process
of conceptual analysis in comparing essential and accidental elements.

Example 7
The Czech term dariovy unik should be translated into English. The
literal translation is “tax escape” (oSzustwo podatkowe).

(A) Definition of the Czech term and its literal translation:

daniové podvody a nezakonné tax frauds and illegally reducing
snizovani dafiové povinnosti, one’s tax liability, along with
agresivni danové planovani a aggressive tax planning and
snizovani danové povinnosti v minimizing taxes as a result of
dusledku vyuziti mezer v loopholes in tax legislation
danovych zdkonech

(B) Definitions of potential English equivalents as indicated in the
literal translation of the Czech definition:

(a) Black’s Law Dictionary:
tax evasion — the willful attempt to defeat or circumvent the tax
law in order to illegally reduce one’s tax liability. Also termed tax
fraud.
tax avoidance — the act of taking advantage of legally available
tax-planning opportunities in order to minimize one’s tax liability.
(b) EU:
aggressive tax planning consists in taking advantage of the
technicalities of a tax system or of mismatches between two or
more tax systems for the purpose of reducing tax liability (e.g.
double deduction, double non-taxation).
(c) USA: forms of escape from taxation
1. Shifting (process by which tax burden is transferred from one
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statutory taxpayer to another without violating the law);

2. Capitalization; 3. Transformation; 4. Avoidance; 5. Exemption;

6. Evasion.
(C) Solution: the Czech term is conceptually much wider than any
potential English equivalent. The essential element — illegal activity —
is not met in the English terms tax avoidance and escape from
taxation. The English terms tax evasion or tax fraud meet the essential
elements of illegality and reducing one’s tax liability but do not
include aggressive tax planning. In order to attain as much conceptual
equivalence as possible an expanded term may be used — tax evasion
including aggressive tax planning (although the accidental element of
legislative loopholes facilitating the reduction is omitted).

5. Conclusion

A legal text is (usually) a conceptual minefield for a non-lawyer and
most translators are non-lawyers. Translators are expected to produce
a text in the TL the interpretation of which in the TL and within the
target law settings would convey information, as precisely as
practicable, from the source legal text into the target language, so that
the information conveyed makes sense to, and does not mislead, the
recipient.

Just as there is no universal general English there is nothing
like uniform legal English. Dozens of varieties of legal English may
pose decision making dilemmas on the translator such as which
variety to choose and how to deal with it if the target text must be in
English but would not be supported by any concrete legal environment
stemming from common law. For example, a translation of the Czech
Civil Code into English would just serve the purpose of informing
persons not speaking Czech but interested for some reason in Czech
private law. These persons would include native speakers of different
languages coming from different legal systems who have learnt
English in order to communicate internationally.
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Since legal English is historically rooted in the system of
common law and its conceptual and terminological repertoire has been
built within its realm the translator should carry out a thorough
comparative conceptual analysis (as part of the jurilinguistic analysis
of the source legal text) in order to select relevant terminological
equivalents in the target language which would make legal sense in
the target legal text corresponding to the legal sense in the source text.
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Abstract: This paper focuses on the lack of recognition of comprehensive and text-
genre unrelated translation theories, a condition that keeps translators imprisoned in
the old and sterile debate on free Vs. literal translation. By challenging two of the
most common opinions, that is, the presumed existence of legal texts and legal-
translation theories and that of the presumed utility of the notion of free and literal
translation, this paper underlines the importance of the adoption of a comprehensive
theory absolutely independent from the classification of the texts to be translated.
More specifically, Popovié’s semiotics approach to translation gives great space to
personal interpretation and anisomorphism, hence discarding once and for all the
concept of faithfulness and equivalence in translation. As | attempt to prove in this
paper, faithful and objective translations cannot exist, as translation is proved to be a
subjective act: it is a creative process for which the interpreter is called to give his
own interpretation on the signs created within the text.
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SFIDARE IL ESISTENZA DI TRADUZIONE GIURIDICA : UNA
TEORIA DELLA TRADUZIONE GLOBALE

Abstract: Il presente studio si focalizza sulla mancanza di riconoscimento di teorie
traduttologiche onnicomprensive e indipendenti dal genere testuale, condizione questa
che non permette ai traduttori di uscire dall’inutile dibattito su traduzione libera Vs.
traduzione letterale. Confutando i luoghi comuni sull’asserita legittimita di testi
giuridici e di teorie della traduzione giuridica da un lato, e sulla presunta utilita delle
nozioni di traduzione letterale e traduzione fedele dall’altro, il presente paper
sottolinea 1’importanza di fondamenti teorici del tutto indipendenti dalla
classificazione del testo traducendo. Nello specifico, I’approccio traduttologico
semiotico di Popovi¢ lascia ampio margine all’interpretazione personale
e all’anisomorfismo, abbandonando dunque definitivamente i concetti di fedelta ed
equivalenza. Come dimostra il presente studio, traduzioni fedeli e oggettive non
possono esistere, poiché la traduzione stessa e provata essere un atto soggettivo frutto
d’un processo creativo in cui il soggetto interpretante ¢ chiamato a dare la propria
interpretazione sui segni contenuti nel testo.

Parole chiave: traduzione giuridica; teoria della traduzione giuridica; traduzione
letterale; fedelta; semiotica; Popovi¢

KWESTIONUJAC ISTNIENIE PRZEKYADU PRAWNICZEGO:
KU UNIWERSALNEJ TEORII PRZEKEADU

Abstrakt: Praca dotyczy nieuwzgledniania globalnych i nieskoncentrowanych na
gatunku tekstu teorii przektadu, co prowadzi do uwiezienia thumacza w niekonczacej
si¢ debacie, jaki rodzaj przektadu stosowacé tj. przektad wolny czy dostowny. Autor
neguje dwie najcze$ciej wyrazane opinie dotyczace istnienia tekstow prawniczych
i teorii przektadu prawniczego, wskazujac konieczno$¢ stosowania globalnej teorii
przekladu niezaleznej od klasyfikacji tekstu do jakiego$ konkretnego gatunku. Autor
zwraca uwagg, ze podejscie semiotyczne Popovica do przektadu pozwala thumaczowi
na dokonywanie indywidualnych interpretacji tekstu i rozwigzywania problemu
anizomorfizmu. W ten sposdb raz na zawsze mozna porzuci¢ dywagacje na temat
wiernosci przektadu i ekwiwalencji. W pracy autor stara si¢ udowodnié, ze przektad
wierny i obiektywny nie istnieje, poniewaz proces przektadu jest zawsze aktem
subiektywnej kreatywnos$ci thumacza-interpretatora.

Stowa klucze: tekst prawny; tekst prawniczy; teorie przekladu prawniczego;
tlumaczenie literalne; wierno$¢ przektadu; semiotyka; Popovic¢
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1. Introduction

Excluding a few experts of the field, the plethora of professional and
amateur translators is rarely in the position to follow a solid
translation theory, as translators continue to be imprisoned in the old
sterile debate on free vs. literal translation.

Even supposing translators manage to follow one theory, this
can seldom be consistently used throughout the text: the vast majority
of existing translation theories are in fact too often text-genre related
(there are theories for poetry translation, literary translation, legal
translation, and so on and so forth), which is a far cry from what
practitioners need to perform their daily activity. In fact, the
identification of a text genre can be very difficult, as it “is not
a polarized dichotomy, but a spectrum that admits blending and
overlapping” (Cao 2007: 8), as will be later proven in this paper.

Difficulties in defining the genre of a text may be one of the
first reasons prompting translators to abandon a particular legal
translation theory as soon as they are asked to translate a text which
does not perfectly fit the definition of the genre in question (for
instance, what text genre does a price breakdown or a medical report
belong to? Would the answer be the same if their translations were to
be legally certified?). This paper underlines how current definitions of
legal texts are detached from the work legal translators do in their
daily activity and thus create an immense and inadequate gap between
theory and practice. If text genre is not a precise category to found
a translation theory, then legal translation theories and text-genre
related theories are also inadequate. In this regard, things have not
changed much from what Paul Ricoeur wrote in 1998: “la pratique de
la traduction reste une operation risquee toujours en quete de sa
theorie.” (Zaccaria 2000: 9), regardless the large number of translation
theories existing nowadays*. Proving that the definition of text genres
cannot underpin translation theories, this paper firstly challenges one
of the most common opinions, that of the presumed existence of legal
texts and, consequently, legal translation theories.

By abandoning a scientific theory, translators are often
tempted to translate choosing the word indicated as more suitable in

1See for instance Alcaraz Varo and Hughes 2002.
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the context by a dictionary or, even more frequently, just following
their heart with no scientific foundation whatsoever. On the one side,
this lack of scientific precision makes translation being perceived as
an unworthy, unprofitable artistic activity, on the other side this makes
translators being continuously imprisoned in the never-ending debate
on free vs. literal translation. When a translator is not able to make up
his mind on the word to choose, he might just decide to play it safe
and to “stick to the text and translate it literally”, a phrase probably
sounding as a captivating mantra, a cliché translator can rely on in
times of need (“[...] lawyers and linguists tend to tether themselves to
the pole of literalism”, as Wolff notes 2011: 228).

The second common opinion this paper challenges is the
presumed utility of literal translation, which based on the fact that the
very notion of literality has no meaning at all, | want to definitely
prove to be useless.

In this analysis, it is posited that a more general and
comprehensive translation theory can and should hence be used,
whilst the old notions of free and literal translation, as well as the text-
genre related approach, should be both abandoned. Popovié’s theory
on translation will be tested and applied to different excerpts of
random texts in different languages (e.g. Mandarin, English, Italian) in
order to prove the solidity and efficiency of his theoretical framework
in the practical act of translation. Such theory not only underlines the
scientific value of translation as a creative act, but it also perfectly
recreates the interior and cognitive process the translator follows when
translating, leading us to abandon the concept of faithfulness and
equivalence in translation — surely challenged many times by scholars,
but never truly left aside by practitioners.
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2. Against common opinions

2.1  Against the presumed existence of legal texts

Misbeliefs are not only typical of non-specialists, but of specialists
alike. They dangerously lead experts and non-experts of the field to
false assumptions which may interfere with the most practical aspects
of the profession. They may also be a far cry from what practitioners
need to know to perform their daily activity. If we take a look at what
is currently said on legal translation, we realize that there are major
differences between existing translation theories and definitions of
legal texts provided for by scholars. This clearly prevents practitioners
to make use of a solid and single theory, which may be of help in
doing their job, regardless of the text they are to translate.

Scholars have not reached an agreement on how to define
a “legal text”. If we consider most recent works written to this
purpose, a first important question should come to our mind: why
would we need a definition of “legal text” at all? Wolff (2011: 233)
admits that no one has offered a comprehensive and distinctive
definition of what constitutes a legal text so far, a premise which
would be arguably useful to those in seek of a legal-translation theory.
It should be frustrating for these definition-seekers to find out that the
anxiety in defining a field of study does not affect exponents of many
other fields. Physicians do not keep wondering what is medicine,
except when it comes, for instance, to some ethical issue and
distinction between medical care and futile medical care is needed.

Perhaps, there is no need to treat legal translation as a specific
area®, in opposition to Garzone’s stance that the language of the law
has distinctive qualities that “[...] marks it off from ordinary language
and makes it a case apart even in the field of special languages”
(Garzone 2000: 1; see also: Tiersma 2000: 2). And why would this
be? If we take a look at the following random excerpt from a
colloquial speech between teenagers of a British TV series, we get an

2As noted by Harvey (2002: 177), this may hide a vein of socio-professionalism
haughtiness.
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idea of how colloquial speech cannot be said to be easy at all, and how
it is similarly “marked off”” from any other kind of language:

Homo! - Yeah, because | rule, basically Shit bender./Ah, Kelly, you’re
stankin’! What about you, you sweaty fuck! Aargh! Get away, you
scummer./Later then! What you think of that, then? Tone?/What? Think of
what?/The moves. Me, Jonno and Kel worked it out./It’s OK./Hey! Nothing to
worry about, dude./Yeah?/ Yeah./It’s all right./Everything’s cool./- Hi,
Maxxie./- Hey./Hi./Who’s that?/That’s Tony./What’s up with you?/ | had
atraumatic  subdural haematoma with motor and perceptional
complications./Are you mental?/ Yes./I’d still give you one./Totally./He’s
well fit./Yeah, Queenie?/ Yeah./He’s buff./Hey come on, Tone./See you later,
girls./See you Maxxie!/ Bye!/ | wanna give Maxxie one./You can’t. He’s
homosexual./Bummer.//See? | remembered your favourite./Thanks./You’ve
grown, Tony./And there’s another two inches in you, easy./How’s your Mum?
- | don’t remember you./Oh, well./We used to have lovely chats when | was
cleaning your mum’s place./You were such a clever little lad./I’m stupid
now./No./Here you go, mate./Thanks, Mum./Oh, we used to giggle./Well, you
never did know what your mum was going to say next./Ketchup, Mum? -
Yeah, right./Bloody hilarious jokes she told./Filthy./Oh, a right laugh, your
mum.//Mum? | need to pee./l can manage it myself usually./Yeah, sorry./Oh,
fucking fucking fucking thing! Oh! Ooh./Oooh! Ooh la la! Yee-ha! Oi, look
out./Here comes Batty Boy./You wanna watch it, Dale./He’ll slip you a big fat
cock! No fucking way, man! Cockety-cock-cock! [...].

(“Skins s02e01 Episode Script | SS” 2015)
Does this mean that we need a colloquial-informal speech theory? One
may argue that colloguial language is a case apart, since it may
include teenagers’ slang, phrasal verbs and other forms of figurative
language, which contribute to mark this language off from languages
of other fields. However, there is no solid proof for such
differentiation, as the same goes for medical language, chemistry
language, physics language, astronomy language, and so on and so
forth: they are all “marked off” from each other, and they have
features and intended meanings different from those we find in

“ordinary language” .

3Also, if “legal language” is said to be marked off from ordinary language, then we
need to define “ordinary language” as well. It cannot just be defined as “every day
language” or “the language you speak at home”, as one may speak of many things at
home, and the language used with friends is certainly different with that used with
one’s spouse, or with acquaintances, or with that used lullabying to our baby or, even
more, with that used by a 3-year-old child.
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Saréevi¢ (1997: 9; quoted by Harvey 2002: 178) defines legal
language as the language used by experts of the field, thus
unjustifiably ignoring texts between experts and non-experts, and text
used in a legal context. These interpretations of the concept of “legal”
prevent other kind of texts, including sworn translations in general
(e.g. birth certificates, degree certificates, medical reports, price
breakdown), texts between lawyers and non-lawyers (e.g. students)
and pieces of evidence used in legal proceedings (e.g. suicide notes;
Harvey 2002: 178), from being treated with a legal-translation theory,
whereas everyone who made an attempt at translating them surely
realized they are “as much legal as” a Power of Attorney is.

Classification of texts according to their destination or context
of use opened the door to functional theories, whose advocates may
assume that legal texts are texts to be used for legal purposes?, and/or
producing legal effects, which is what Koutsivitis and Gémar (both
quoted in Harvey 2002: 179) affirm, along with Garzone (2000: 1),
who treats texts with no legal validity as non-authentic texts. Again,
a textbook relating to corporate law does not produce any legal
effects, neither a contract between two parties necessarily does to a
third party, but nobody would ever dare to consider them differently
from legal texts.

Intuitively, Cao (2007: 8) recognizes the difficulties in
defining text genre and states that this “[...] is not a polarized
dichotomy, but a spectrum that admits blending and overlapping,
a question of quality and intensity, [...]”. This statement can be easily
proved as correct. In my work as a certified translator, | often happen
to translate summons/claim forms. Nobody has doubts in saying that
a summons is a legal text (if not, then what is?). Italian civil summons
(“atti di citazione”) are normally divided into eight parts: 1.) an
introductory part stating who is the claimant (“attore”) and who is/are
the lawyer(s) acting on his behalf and on his interest; 2.) a part stating
who is the defendant (“convenuto™); 3.) a description of the relevant
facts (“in punto di fatto”) based on which the claimant is summoning
the defendant; 4.) a part in which facts under point 3.) are analysed
and considered from a legal perspective (“in punto di diritto”) by
explaining how these facts constitute an infringement and a violation

4This is what 1, too, used to believe, and what | affirmed in my paper titled «Anxiety
in defining the role of translator: court translators in Italy» | presented at the
Translation Talk Conference (23-24 April 2015, London), and which | no longer
consider correct.
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of the plaintiff’s rights; 5.) a section where terms and deadlines for the
defendant to file his entry of appearance (“costituzione in giudizio”)
are indicated; 6.) a part where the plaintiff explains what kind of
reliefs are sought; 7.) the economic value of the proceeding; 8.) the
Power of Attorney by virtue of which the plaintiff empowered his
attorneys at law. In the summons | am referring to, the plaintiff
accused the defendant of having sold a counterfeit pair of shoes,
whose design was deemed by the plaintiff to be his own property —
and thus the alleged imitation would have constituted an infringement
of the plaintiff’s property right. Of this 20-page summons, part 3.)
occupies 10 pages: thus basically 50% of the whole summons is
a fact-description telling the prestige of the plaintiff, the design of the
shoes in question and that of other similar shoes, point of sales where
the shoes were sold, facts and figures on the sale, expert’s report on
the comparison of the two designs, and so on and so forth. Very rarely
do we meet “legal” words in this part — and the same goes for part 3.)
of the vast majority of the summons. Nonetheless, the summons in
question is “legal” and was used to produce legal -effects.
Consequently, we must admit that texts are not defined in genre from
the number of genre-related words they include, but from the meaning
they create by making use of these words. Words are nothing but one
of the many devices humankind can use to shape meaning, which is
partially created by the author by means of words, and partially
reconstructed by the reader’s skills and possibility to understand the
author’s intended meaning according to the purposes for which the
text was written. Thus, meaning can be eventually said to be “legal”:
not texts, nor words. This implies that the reader is at the very core of
the meaning, as meaning is not solely within the text, but it has to be
created by the reader in his mind: the reader is the interpreter
interpreting the meaning within the text and understanding it. And in
fact, Harvey (2002: 178) had to admit that “General statements about
legal translation are necessarily determined by the writer’s definition
of a legal document.”, clearly introducing the concept of subjectivity
and giving space to personal interpretation, which is at the core of
Popovi¢’s comprehensiv® theory supported in this paper. Additionally,
words are not the only device creating meaning, other devices also

5By comprehensive translation theory | mean a text genre and language unrelated
theory, thus a theory that can be used to any text, regardless its function, context of
use, and alleged genre categorization.
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create it. Font does. Punctuation does. Typographic emphasis does.
Context does. And also graphical elements such as tables, seals, fiscal
stamps, signatures, they all contribute to construe meaning. Then why
do people keep stressing the importance of word-for-word translation?

2.2  The literalists’ creed: “l believe in literality, the
Father almighty”

An ltalian sworn translator needing to certify his own translation can
do it by swearing it before a court officer and declaring in an affidavit
he had “correctly and faithfully performed his task at the sole aim of
revealing the truth®. Similarly, putting it at a more international level,
the World Education Services (WES) still requires that translators
provide “[...] precise, word-for-word, English translations [...]".”And
this is exactly what non-specialists ask for to a translator: a literal,
word-for-word, faithful translation objectively revealing the truth of
a text.

Even though experts in translation studies can confirm what
Steiner (1998: 319) already claimed on the religious concept of
fidelity in translation as generating a sterile debate®, such statements
clearly show how most of the people continue to look at translation as
a process being accurate and precise only if literally done — as if the
concept of “literal translation” meant anything at all. On the contrary,
I affirm that the debate between free and literal translation has no
implications, as it is totally meaningless, since the concept of “literal”
itself is meaningless.

What does “literal” exactly mean, after all? If we are to think
of “literal” as intending “letter by letter”, thus rescuing its etymology,

Courtesy translation of the Italian version of the affidavit, usually going as follows:
“[...] Ammonito il comparente sull'importanza del giuramento, il medesimo ha
pronunciato la formula: “giuro di avere bene e fedelmente adempiuto l'incarico
affidatomi al solo scopo di far conoscere la verita. [...].”

A similar example was used almost 10 years ago by Sarcevié (1997: 16), quoted by
(Harvey 2002: 181) Unfortunately, it looks like 10 years of research and efforts by
scholars of different fields in trying to change this conception didn’t alter the common
opinion.

8Check for instance (Seidman 2010: 73) and (Kasirer 2001: 339).
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then the meaning of a word such as “term” would be the meaning
resulting from the meaning of its letters, thus t+e+r+m: but “t” has no
meaning, and so have “e”, “r” and “m”. Literal meaning does not
exist. But when we read “term”, we do intend its meaning. And if we
read it in a context, we may understand it as having another meaning.
We are used to think of words has having a primary meaning -its
literal one- plus other acceptations. But this is only because we are
used to it. We are convinced that this is the way words function.
Nonetheless, there may be no primary meaning at all (who decides a
word primary meaning?), and only acceptations. If we look up the
word “term” in a monolingual dictionary, we find a numbered list of
equally worthy acceptations. How to establish a word’s literal
meaning? | cannot think of any other way to establish it but relying on
the first explanation listed and generally representing the most
common and frequent meaning. If so, then “literal” would not mean “a
word’s intrinsic meaning”, but just “the most frequent meaning
according to the vast majority of monolingual dictionaries”. Taking it
a step forward, we should note that dictionaries are not carved in
stone, and that they are all different one from each other: they are in
fact written by people, so word choices and consequently the list of
acceptations depends on the author(s)’ subjective opinion and, again,
interpretation.

So, why do people keep stressing the importance of words and
word-for-word translation? The straight answer is: because it’s easier.
Although less profitable, it is obviously easier thinking of a text -being
it written or spoken- in terms of countable, tangible words, rather than
in terms of abstract, possible, multiple, and often hidden and implied
meanings. While smart attorneys usually charge flat rates or hourly
rates according to the complexity of the case, and the experience and
success they have in the field, translators (with some few remarkable
exceptions) charge low rates® according to the number of words they
translate, thus proving to their clients that their job requires nothing

SWe should all thank literalists for this great unprofitable choice, which resulted in
translators spending their time on social networks or writing blogs (e.g.
https://nopeanuts.wordpress.com) to convince their colleague to stop charging
incredibly low rates.
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but dealing with words and mechanically!® converting them into
another language.

Despite the literalists’ creed, literal translation cannot simply
exist. Strict literal translation can result only in unintelligible texts,
especially when it comes to natural phrases and not to short unnatural
sentences. Although this should have been common sense, it can be
further proved with some examples. First of all, how to literally
translate articles in languages that do not have them? If I say “I don’t
want a book, | want the book”, how can we translate it into Chinese?
Chinese does not have articles: does this mean that the Chinese are
incapable of expressing or even understanding the difference between
a generic book and a specific one? Let us now consider the following
case:

a.) Italian version:

CLAUSOLA PENALE. In caso di esecuzione oltre la Data Termine di
Installazione Offshore indicata nel Piano d’Esecuzione per il quale
I’ Appaltatore & unicamente responsabile, 1’Appaltatore ¢ tenuto
a corrispondere alla Societa una penale pari ad un quarto (0,25%) del
prezzo iniziale per ogni giorno di ritardo, fino ad un massimo del
10%.

b.) English very “literal” (and faithful?) translation™':

CLAUSE PENAL. In case of execution beyond the Date Term of
Installation Offshore indicated in the Plan of Execution of the what
the Contractor is exclusively responsible, the Contractor is obligated
to reciprocate to the Company a penalty equal to a quarter (0.25%) of
the price initial for each day of delay, up to a maximum of 10%.

c.) English less “literal” (and less faithful?) translation??:

PENAL CLAUSE. In case of execution beyond the Term Date of
Offshore Installation indicated in the Execution Plan for which the
Contractor is exclusively responsible, the Contractor is obligated to

1Should mechanical translation (MT) be really possible, dictionary-based machine
translation would give perfect result; on the contrary, good results are possible when
human translation serves as corpora to MT.

"According to what | demonstrated in this section of the paper, the literal translation
in question was done by choosing the first translation listed in the bilingual dictionary
(“Dizionario Di Inglese - Il Vocabolario Di Traduzioni Online - La Repubblica”
2015).

LTranslation done by maintaining the translation of the words found in the same
dictionary as above, but improving -at least partially- the English grammar and
syntax.
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reciprocate to the Company a penalty equalling to a quarter (0.25%) of
the initial price for each day of delay, up to a maximum of 10%.
d.) English “free” (unfaithful?) translation:
LIQUIDATED DAMAGES. In the event of a delay to the Offshore
Installation Completion Date as per the Contract Schedule for which
Contractor is solely responsible, Contractor shall pay Liquidated
Damages to Company at a rate of a quarter of a per cent (0.25%) per
day of delay, subject to a maximum of ten per cent (10%) of the Initial
Contract Price.

(“Example Clause — Liquidated Damages™ 2015)

For no good reason, translation under point d.) can be proved to be
incorrect or imprecise. Apart from being more natural and
grammatically correct, that translation also better represents the legal
meaning expressed by text under point a.). Among the many
differences we can note between the two, the striking difference
resides in the name of the clause — “clausola penale” in the Italian
version, “penal clause” in the half-way-literal translation, and
“liquidated damages” in the “free” translation. “Clausola penale” in
the Italian legal context is regulated by paragraphs 1382-1384 of the
Italian Civil Code. Whoever has some knowledge in the field would
recognize the great difference between a “penalty clause” (of which
“penal clause” may lead us to think) and a “liquidated damages
clause”. They are in fact two completely different concepts, which are
treated differently both in Common Law countries and in Civil Law
countries. A “penalty clause” is «A provision in a contract that
stipulates an excessive pecuniary charge against a defaulting party.»
and «Courts do not generally enforce such a clause [...].»
(“Yourdictionary.com” 2015). This is not what “clausola penale”
means, but what a “clausola vessatoria” may eventually imply.
Henceforth, being a “clausola penale” generally established by mutual
agreement of the parties, and being it equitable, it is better translated
by the “liquidated damages clause” phrase.

While literalists may believe that literal translation does exist,
I can further prove this statement to be wrong by adding an example
relating to a language that does not make use of Latin alphabet:
Chinese. If literalists may affirm that “clausola penale” can be literally
translated as “penal clause” or “penalty clause”, just because the two
words are etymologically related and/or because “penalty” is the first
choice they come up with when looking up “penale” in a bilingual
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dictionary, what can they say about the literal translation of a word
such as <dangshiren 43 A>? If we are looking at this word
graphically, we will obviously not find anything similar in languages
using an alphabet. If we consider it from its pronunciation, and
provided that we use its pinyin transcription, we end up reading it
dang shi ren, which again does not help us in finding its allegedly
existing literal translation. So, what are we to do to find it? If the
answer is “checking up a dictionary”, then this equals to say that we
are asking a person or a group of people (i.e. the dictionary’s
author(s)) how they interpret that word. Such authors are hence other
translators who created a glossary (i.e. the dictionary we are checking
up) based on the experience they have of that word, or of other
translations of the same word done by other translators. There is no
literal meaning within a word. Meaning is created in the mind of the
interpreter who reads/hears the word. In the example analysed above,
“penale” does not mean “penal” or “penalty”, and not even “criminal”
(as it could be the case with “Codice Penale”, being it “Criminal
Code”), not because of the letters it contains, but because of its
intended meaning in such a context. Studying the context to decide
how to translate a word -or a group of words- should not be the
exception, but the rule.

From what has been analysed above, we can first conclude
that words do not have an intrinsic and literal meaning, but rather than
the meaning is always implied.

3. A comprehensive translation theory

Faithfulness goes hand in hand with the concept of equivalence, which
for obvious reasons has been at the very core of religious and legal
text, and consequently legally-oriented translation studies. As pointed
out by Harvey (2002: 180), «The debate over fidelity to the “letter” or
the “spirit” in legal translation is a long-standing one, dating back to
the days of the Roman empire when it was decreed that formal
correspondence between source and target text was essential to
preserve the meaning of both Biblical and legal documents (Gémar
1995a: 26-30, Sarcevi¢ 1997: 23-48).»
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Some scholars, notably those from East-Europe, affirmed that
there is no such thing as faithful translation: there are, in fact, only
imprecise and non-perfect translations (Lddskanov 1967; Popovi¢
1975; Torop 1995), a concept which elegantly tosses aside the
problem of faithfulness. To this purpose, Popovic¢ created two new
words replacing Catford’s “source text” and “target text”, thus
sweeping away the idea of translation as a voyage and, speaking more
properly, the concept of translation as replacement of words of one
code with those of another. Popovi¢’s ideas of “prototext” and
“metatext” came hence to life, thus revealing that translation is not
ajourney: it is in fact a communication process involving signs and
creating a brand new text (i.e. a secondary text, a meta-text)'?, of
which the translator is the sole creative author.

Ladskanov’s great merit consists in having clearly affirmed
what Jakobson vaguely implied in his studies, and that is that
translation must be studied from the semiotics perspective (1967: 26).
He defines a sign as an “object indicating another object” (ibidem;
translation mine). More precisely, LOdskanov uses Shaff’s words to
explain this process: “any real object (its real aspect and its
characteristics) becomes a sign when it is used in the communication
process to convey information relating to facts, thoughts, emotions or
will.” (quoted in ibidem; translation mine). Combining L{dskanov and
Sharff’s notions of “sign”, and how meaning is shaped, we note that
a sign can be created by a word or a sound*, or by anything we can
hear or see (or both hear and see at the same time): the same goes for
group of words or sounds to which we attribute meaning.

All the images and possible meanings arising in our mind
when we see/hear that sign are what Sausurre and Peirce call the
interpretant; what is in fact meant by that sign in that specific context

18This was similarly and more recently stated, in other words, by House (2009: 3),
who defines translation as “the replacement of an original text with another text”
(emphasis added.)

14| anguages/cultures have sounds, symbols or gestures which similarly to written and
oral texts may be translated. For example, Italians make use of sounds which
generally are not listed in the IPA symbols used to transcribe Italian phonemes, nor
are they reported in dictionaries: they consists in an affricate click sound which may
means “no” (if lips are in their neutral position) or it may be a sound use to catch the
attention of a cat. Another example of sound not listed in dictionaries is car horn: it
does have a meaning -or even multiple meanings- (e.g. “Hi mate!”, if you want to say
hello to a friend of yours, or “Attention!” if you want to catch another’s driver
attention to let him brake.)
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is the object. All this process is everything but unique and objective:
in fact, it varies dramatically under two factors: a.) subjectivity; b.)
anisomorphism. The interpretant varies according to the person (i.e.
the interpreter) who is actually processing the sign in his mind,
because his culture, his own experiences, his own view of the world,
are different than those of any other person®®. This is very much
culturally-influenced, which is why one may also look at this
phenomena in terms of anisomorphism, being it the property of
different languages using different signs to refer to same thing (which
was also proved by Sapir and Whorf in their famous hypothesis.)
When one reads “tree” or hear the sound /tri:/, the ideas coming to our
minds are not the same for all of us. The tree one may be used to see
or to play with when s/he was a kid might be completely different than
the one other people used to see, because different countries have
different trees, or because even within the same country trees vary
according to where they grow. So a tree is not just a tree. According
to the idea a speaker of one language can have of a tree, the translator
may in fact be in need of finding a new sign in the other language he
is translating into, a sign that is not usually translated with the word
“tree”.

What happens when it comes to legal words? Is a hetong 3ir]
a contract, or is it an agreement? Or is it a pact? And is dangshi ren
2= A a party, two parties, or the parties to a contract? And what about
zeren 5/T:? Is it responsibility or liability? Popovi¢ and L{dskanov
answer to all these questions and the one | discussed in the previous
sections by proposing a general translation theory illustrated as
follows:

I5Creativity in legal translation has been discussed, among the others, by Sargevié
(2000).
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Picture No. 1: Popovic’s translation theory
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(Popovi¢ 1975: 37)

The prototext (P) is the primary text: P is created in a cultural tradition
(Tcl) to which it belongs to by its author (Ap), who had in mind
a Receiver (R1), and it is divulgated and shaped by a sender reality
(Rel). Besides the possible model reader, R1 can be any other reader
who happens to read/listen P. All this creates what Popovic refers to
as the primary communication, that is to say, the protocommunication.
R1 is just one of the possible readers who is going to decode the signs
within P and recode them (L{dskanov 1967: 50-52) by using devices
(not necessarily consisting in words) of another code/language. When
M is the translation of P, R1 = Am.

So, how to translate P into M? Somewhere else, in the reality
(Re2) of another cultural tradition (Tc2), where another language is
spoken, the translator is to find a text as similar as possible to P (hence
another metatext created by a different Am), to which the translated
text (the metatext sensu stricto) must be compared to. The most
similar text(s) to P one can find in the Re2 are what Osimo (2004:
126) defines as “parallel texts*6:

%Despite Sin-Wai Chang (2014: 509), among the many others, has recently used the
term “comparable texts” as a wider category than “parallel texts”, by “parallel text” I
intend the Osimo’s old acceptation, that is to say “two texts relating to the same
field/genre”. “Comparable texts” turns out to be an imprecise term, as any text can be
said to be comparable -at least to some extent- to another.
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Picture No. 2: Parallel texts
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3.1  Practical applications of Popovic’s translation theory

Some preliminary conclusions can be drawn. It is now easy to
understand that faithful and objective translations cannot exist, as
translation is a subjective act: it is a very creative process for which
the interpreter is called to give his own personal interpretation on the
signs created within the text so to decode and recode them into
another language. The M cannot be thought to be the same text as P,
since M is a brand new text assuming -in the best scenario- just almost
the same meaning (Eco 2003) Translation is hence a non-repeatable
process, which is why back translation never brings to light the same
P from which its M was created, and the reason why two identical
translations do not and will never exist (not even if done by the same
author). What Harvey (2002: 180) affirms by using Hammond’s
words is true: a translator is not a bilingual typist; he is a text
producer. Translators combine artistic creativity with scientific
research and the study of at least two cultures (including in this term
not only the so called “human sciences”, but also the “technical-
scientific sciences”).

Ambiguity is not the exception: it is the rule. And translators
cannot be asked to maintain it in translation, since -as | underlined
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before- the work of a translator necessary implies -willing or not-
interpreting signs to rescue the intrinsic meaning of a text (thus
choosing one meaning among the possible ones intended.) Also, the
number of meanings is not language-related, but it varies according to
the language on which the act of translation is performed (1967: 28).
It is quite impossible to find out if “hetong i7" intends a contract
(= “contratto”)!’, an agreement (= “accordo”), or a deed (= “atto
pubblico”) in a Chinese dictionary,  whether  these
acceptations/meanings of the word ‘“hetong” must be taken into
account if translating from Mandarin Chinese into Italian.

A few practical examples can be further used to prove what
I have been affirming so far. It is worth underlining at this point that
what follows are not specific examples created ad hoc to prove my
thesis right. On the contrary, Popovi¢’s translation model can be seen
in every translation process (even in wrong translation, where the
translator chose the wrong parallel text).

| affirmed in paragraph 2.1 that signs in a text are created not
only by means of words, but by any other visual element added to it.
A formal document may have many graphical elements; it can, for
instance, look like this:

Picture No. 3: Agreement

(http://www.sunderlandcitycouncil.com/friendship/images/agreement2
Jpg; retrieved on 15/06/2015)

When translating the last lines of such a page we can choose what we
want our M to look like: if we are not stating in our translation that the
P was signed by the parties and that there are two emblems, we are

7= means “is approximately equal to”.
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creating an imprecise translation. A “precise, word-for-word, faithful
translation” would thus neglect the emblems, and provided that the
two signatures above are basically illegible, would ignore them. But if
we go look for the meaning of this document and its legal value, we
must admit that a written agreement is legally valid if an agreements is
reached at least by two parties and hence if they sign the written
document. Henceforth, we cannot but recognize the importance of the
two signatures and the two emblems relating to the parties: 1 would
hence translate them “[signed: illegible signature] [emblem] ” (using
italics and squared brackets to let my reader understand that this is not
something found in brackets in the P, but a device | used to recode
into the M what | have found in the P). This shows how meaning is
not only provided by words, but by any other sign existing in a text
(including, as I said before, signs created via graphic elements).
Another interesting example can be excerpted from Section
VIl of the Chinese Contract Law (Hetong Fa i hereinafter
“HTF”)®, titled weiyue zeren E#) 57 (T To know how to translate
zeren, what the interpreter does is generally checking up a bilingual
dictionary (which equals asking another person how he generally
translates the word, as said above), and then picking up one of the
translations listed there, assuming that the first is the most literal,
whilst the last is the freest and usually most relating to idiomatic
expressions. On the contrary, a good interpreter investigates all the
elements creating the Primary Communication: the HTF is a P written
by one (or more) author(s) experts in laws (probably lawyers), who
can be reasonably thought to be the most expert practitioners in such
field. Do they choose the phrase weiyue zeren according to a Tcl or
did they intentionally use a new phrase? To check this, | would google
the phrase and see how many and what kind of hits | obtain: | obtained
755,000 hits, and the phrase is listed in most common websites and
digital encyclopaedia. | proved my hypothesis by googling the phrase
in Google Books, and obtained 143,000 hits: the phrase was not
invented by the Ap to convey something exceptional to their intended
recipient (R1), nor is it a rare phrase. From the theoretical perspective,
this kind of research means applying Popovi¢’s translation theory by
studying the Tcl and entering the author’s mind to interpret the sign

18] consulted the bilingual version by (Formichella and Toti 2014), so to compare my
translation with theirs (to read a specific study on such a comparison, please refer to
(Mannoni 2015) )
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they intended to create. The best explanation of a sign is its
explanation in the same language used to create it
B2 TN IE AR T, JHREIEEEAEANE TARI L 55 24
HIE TR S ANFELY G g JiAH RS (> (“[weiyue  zeren],
also referred to as “weifan hetong”, indicates the “zeren” a party has
toward the other party in case of defective performance of an
obligation or breach of contractual terms.”; translation mine)
(http://baike.baidu.com/view/299861.htm; retrieved on 16/06/2015).

The excerpts make us understand that the kind of zeren in
question (generally translated as responsibility) relates to the wei i
(“violation”) of a yue £ (“contract/agreement”). This zeren is called
in English “liability for breach of contract”, from which we can infer
the most accurate translation of wei (“breach™) and yue (“contract”) in
this case. Parallel texts in this example were P and all the hits having
the same intended meaning as P | found on Google for the Chinese on
the one side, and -in absence of a Civil Code for most of the English
speaking countries- tort laws and similar hits.

Identifying a good parallel text to the P to translate it into
Italian is even easier, since Italy is a civil law country and does have
a Civil Code containing -among the other things- provisions relating
to contracts and agreements. We just need to check art. 789 and art.
1218 to understand Italian makes use of the word “responsabilita”
both to refer to liability and responsibility. By looking for other
parallel texts in Google Books we can find many studies on the
“responsabilitd per inadempimento” also called “responsabilita
contrattuale”, which can then be deemed as correct
translations/interpretations of the phrase in P.

Since Popovi¢’s translation theory needs parallel texts to be
brought about, when texts whose function is most similar to the P do
not contain any useful term or phrase expressing the intended meaning
we want to convey, this may be because the very concept we are at
does not exist in the M culture. This is often the case when texts have

BThis is true for at least 2 consequent reasons: (1) we think in a language which
Lidskanov defines “internal language” (hereinafter: Lo), hence when we speak and
we use our mother tongue (L1) we are basically performing a translation from Lo to L1
(LOdskanov 1967, XIII-XV); (2) since as Popovi¢ affirms translation is a kind of
communication process, and since every communication implies a residual of
meaning which gets lost in the verbalisation process, translating from Lo to L1 implies
loosing some part of the meaning. Consequently, the same goes for bilingual
dictionaries.
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to be translated from a P culture with a certain legal system into a M
culture with a different one (e.g.: civil law to common law) — but the
same goes for many other words typical of the so-called “everyday”
language (e.g. tofu is just tofu, and its Sino-Japanese pronunciation
was imported as such into European languages because there is
nothing one can compare it to in Western M-cultures). If we take for
instance a legal document such as the Italian “Atto di Precetto”, it
does not have a precise word or phrase in Mandarin to translate it
with, since the very functioning of the lawsuit process is different in
the two countries. What is an “Atto di Precetto”? Let us see first how
the phrase is structured so to understand what is the sign created by
the words. “Atto” is etymologically related to the word “azione”
(action) and thus the verb “agire” (to act). Its past participle “atto”
(“acted”) is used as a name in legal jargon both to refer to formal
documents used in a lawsuit (hence “Atto” can be sometimes
translated into English as “document”, “legal document” or
“instrument”), and -from a legal doctrine perspective- to refer to
actions having legal value. In Mandarin, each of these acceptations
would imply different translations. A document can be a wenjian 4
but documents in lawsuits (such as a Power of Attorney, or a
Summons) are generally referred to as shu 15 and zhuang 1k (e.g.: a
POA is shouquan shu (5, whilst a summons is a gisu zhuang
HFIYFIR) . “Precetto” -out of the lawsuit process- means a religious
precept, a maxim or teaching, and hence order, which is the
acceptation the word has in “Atto di Precetto”. Let us now turn to the
function of such document in the Italian culture so to fully understand
the semiotic value of the phrase in the P culture. When at the last stage
of debt recovery an Italian judge has already ruled that debtor has to
repay his debt to creditor and sentenced debtor to promptly perform
his obligations®, but debtor is still unwilling to do so, creditor’s
lawyer can write a formal document (i.e. the Atto di Precetto) to order
for the last time the debtor to ‘spontaneously’ repay the debt within 10
days (art. 480, par. I, Italian Code of Civil Procedure). Failure to
perform will result in the attachment of debtor’s property. Henceforth,
the Atto di Precetto is the final invitation to debtor to perform by
virtue of a instrument -being it judicial or extrajudicial- creating an
executable right (art. 474, par. 1, Italian Code of Civil Procedure). One

2As well as under other circumstances provided for by law under art. 474, par. Il of
the Italian Code of Civil Procedure.
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of the best parallel text that can be of help when translating Italian
judicial documents -that are regulated by the Italian Code of Civil
Procedure- is certainly the Law of Civil Procedure of PRC (Zhonghua
Renmin Gongheguo Minshi Susong Fa A48 A FLATE REFHFRIATE;
hereinafter LCP). According to art. 224 LCP, creditor’s attorney can
request the Court to execute the judgment, and there is no way for the
attorney to directly order the debtor to pay the debt bypassing the
Court itself. Henceforth, since PRC makes no use of documents
similar to the “Atto di Precetto” or “Atto di Precetto su Sentenza”
(Order to Perform by virtue of Judgement), one can invent a brand
new phrase explicating the meaning/functioning of the P (e.g.: panjue
zhixing shu | ¥347 45 document to execute a judgement)?*.

4. Conclusions

Text-genre related translation theories have long influenced amateur
and professional translators, leading them to support false
assumptions. This paper made an attempt at dismantling two
interrelated common  opinions and introducing Popovi¢’s
comprehensive theory as a solid alternative for translators throughout
the world. Firstly, the paper made an attempt at dismantling the
presumed existence of legal texts, showing that the reason why
scholars have not reached an agreement on what “legal texts” can be
defined as relies on the fact that the definition of legal texts itself is
based on the personal definition of “legal” (Harvey 2002: 178), and
text-genre is not a polarized dichotomy at all (Cao 2007: 8). Wolff
(2011: 233) admits that no one has offered a comprehensive and
distinctive definition of what constitutes a legal text so far, and
however, the definition is solely useful to create legal-translation
theories, which can seldom be applied by practitioners in
consideration of the fact that many texts a “legal-translator” translates
and certifies (e.g.: descriptive part of a summons, degree certificates,
medical reports, ...) do not fit current definitions of legal texts.

2lFor a more in-depth analysis of the translation into Mandarin of documents used in
the Italian lawsuit, please refer to D’ Attoma and Mannoni 2016.
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Translators who do not find the relief on a more
comprehensive and encompassing theory cannot but fall into the
captivating light of the literalists’ creed: stuck in the old debate on free
Vs. literal translation, when in doubt, they would choose the allegedly
most faithful, precise, word-for-word (as the WES put it), literal
translation. The second common opinion this paper challenged is the
presumed utility of literal translation, which considering the fact that
the very notion of literality has no meaning at all, | proved to be
useless and with no scientific foundation whatsoever. This was
demonstrated by examples showing that “literal” cannot intend the
meaning resulting from the meaning of a word’s letters, nor can intend
etymologically-related words in L. (otherwise Mandarin Chinese
could not be translated into English, as a word such as dangshiren
does not have any etymologically-related word in the target language).
So “literal” just means “the most common translation and
interpretation other people give to a word”.

By abandoning the old cliché on free Vs. literal translation
and all the text-genre related theories, a more comprehensive theory
should be used. In this paper, | introduced and supported Popovié’s
semiotics translation theory, which gives great space to personal
interpretation and anisomorphism, and makes us definitely abandon
the concept of faithfulness and equivalence in translation. Faithful and
objective translations cannot exist, as translation is proved to be
a subjective act: it is a creative process for which the interpreter is
called to give his own interpretation on the signs created within the
text. The metatext cannot be thought to be the same text as prototext,
since the metatext is a brand new text assuming just almost the same
meaning (Eco 2003) Translation is hence a non-repeatable process.
What Harvey (2002: 180) affirms by quoting Hammond’s words is
true: a translator is not a bilingual typist; he is a text producer,
combining artistic creativity with scientific research.
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Abstract: Problems related to a conflict about the content of rights are analysed
below from the legal-linguistic perspective in the context of the recent dispute about
voting rights in Hong Kong. The central legal-linguistic problem that is also the
starting point for the analysis of argumentative samples is the question whether legal
and legally relevant, yet not strictly legal arguments in such disputes are actually
cross-cultural. Furthermore, the question what role, if any, the culture-specific
arguments and legal-linguistic devices play in such conflicts is considered as well.
With this aim in mind, legal provisions relevant to the conflict and the argumentation
used by the opposing sides are explored to find out the legal-linguistically relevant
mechanisms that might facilitate the solution of conflicts about the content of rights.
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Fairness as an interpretive device appears as the most appealing cross-cultural
mechanism. Meanwhile, its application in conflict solution mechanisms shows the
embeddedness of legal mechanisms in broader social structures that also set limits to
the application of purely legal discursive devices. As a result, the analysed conflict
appears as an amalgam of legal and extra-legal arguments and non-verbal signs that in
their application are cross-cultural. Equally, fairness as an interpretive device in law is
deemed cross-cultural, yet also limited in the scope of its application to discursive
practices in which it emerges.

Key words: fairness, interpretation, legal discourse
LA GIUSTIZIA (FAIRNESS) COME STRUMENTO INTERPRETATIVO?

Abstract: La giustizia (fairness) come strumento interpretativo e come meccanismo
di regolamentazione sociale posa le sue radici nel pensiero giuridico e sociale della
Cina classica. Possiamo riscontrare tale principio nel pensiero confuciano e, nello
specifico, nel concetto di armonia sociale e pieta filiale. Nei successivi scritti legisti
tale questione sfocia nella dicotomia argomentativa tra stabilita sociale e le sanzioni
relative all'infrazione di uno stato delle cose che viene percepito come armonico
e pacifico da tutti gli strati sociali. Entrambe le argomentazioni sono caratteristiche
fondamentali del dibattito sulla natura dell'attivismo sociale che abbia una rilevanza
legale. L'efficienza di tale dicotomia argomentativa é riscontrabile nei dibattiti sociali
sull'applicazione della legge. Alcuni di questi dibattiti sfociano successivamente in
conflitti, come la recente disputa sul diritto al voto internazionalmente
e costituzionalmente riconosciuto ad Hong Kong. | concetti giuridici utilizzati nel
dibattito hanno subito un'evoluzione semantica, in gran parte dovuta all'influenza di
input intellettuali provenienti dall'estero i quali hanno ridefinito il concetto di stato di
diritto e costituzionalismo ad Hong Kong e nella Cina continentale. Le
argomentazioni giuridicamente rilevanti usate da entrambe le parti nel conflitto
forniscono un campo argomentativo che riflette sia le strutture argomentative
classiche che la loro evoluzione. Allo stesso modo, meccanismi di persuasione non-
verbali sono stati utilizzati sia dal governo che dai dimostranti con una forza
straordinaria. Questo potrebbe mettere in discussione il ruolo della comunicazione
linguistica in tali conflitti sui diritti fondamentali. Ad ogni modo, rimane inesplorato
se strumenti interpretativi omnicomprensivi come la giustizia (fairness) possano
essere applicati per razionalizzare il dibattito sociale e mitigare perdite irreparabili per
la societa che, dopotutto, é costitutiva dello Stato.

Parole chiave: la giustizia, strumento interpretative, discurso giuridico

SPRAWIEDLIWOSC JAKO SPOSOB INTERPRETACJI? ANALIZA
PRAKTYK DYSKURSYWNYCH W NIEDAWNYM SPORZE O PRAWO
GLOSU W HONG KONGU | ICH ZAKORZENIENIE W PRAKTYKACH

ARGUMENTACYJINYCH WSCHODNIEJ AZJI

Abstrakt: Problemy zwigzane z konfliktem dotyczacym tresci praw analizowane sa
ponizej z perspektywy prawno-jezykowej w kontekscie niedawnego sporu o prawa
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gtosu w Hong Kongu. Gléwnym problemem prawno-jezykowym, ktdry jest takze
punktem wyjscia do analizy probek argumentacyjnych jest pytanie, czy prawne
i prawnie istotne, ale nie wylacznie prawne argumenty w sporach sa rzeczywiscie
mi¢dzykulturowe. Ponadto kwestia, jaka role, jesli w ogodle jakakolwiek, odgrywaja
argumenty specyficzne kulturowo i narzedzia prawno-lingwistyczne w takich
konfliktach jest rowniez brana pod uwage. Majac to na uwadze, przepisy prawne
dotyczace konfliktu i argumentacji uzywanej przez strony sa badane, aby ustali¢
istotne mechanizmy prawno-j¢zykowe, ktére moglyby ulatwi¢ rozwigzanie
konfliktow dotyczacych tresci prawa. Sprawiedliwos¢ jako narzedzie interpretacyjne
jawi si¢ jako najbardziej atrakcyjny mechanizm mig¢dzykulturowy. Tymczasem jego
zastosowanie w mechanizmach rozwigzywania konfliktow pokazuje zakorzenienia
mechanizméw prawnych w szerszych strukturach spotecznych, ktére roéwniez
ograniczajag stosowanie takich czysto prawnych narzedzi —dyskursywnych.
W rezultacie, analizowany Konflikt pojawia si¢ jako amalgamat argumentow
prawnych i pozaprawnych i niewerbalnych znakdw, ktore sa migdzykulturowe.
Sprawiedliwos¢  jako narzedzie interpretacyjne w prawie ma charakter
mig¢dzykulturowy i ograniczony zakres zastosowania do praktyk dyskursywnych,
w ktérych sie ujawnia.

Stowa klucze: sprawiedliwo$¢, interpretacja, dyskurs prawny

1. Legal-linguistic implications in conflicts about the
content of rights

Law as research subject becomes truly challenging when the
application of a legal statute in a particular case, which is dominated
by diverging opinions about its content, is at stake. In such a case, the
quality of legal argumentation is the decisive factor in the battle about
right and wrong between the competing propositions about the
possible content of the disputed law. Therefore, legal argumentation is
the main legal-linguistic operation that matters particularly when
conflicts about the content of rights are approached from the legal-
linguistic perspective. Doubtless, legal language is argumentative, yet
the consequences of its argumentative nature remain largely obscure.
In the comparative legal-linguistic research this aspect of legal
language as well as language use that is closely related to it, is not
sufficiently explored either. Moreover, when different legal cultures
such as the Continental European and the Chinese are compared, the
methodological problem of comparability imposes itself as an
additional burden upon the researcher (cf. Husa 2015: 62). Until now,
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the starting point for this sort of academic scrutiny has been the
guestion whether the language used in the legal argumentation is
ubiquitous or whether it displays characteristic features that contradict
the thesis about homogeneous globalized legal argumentation that is
rendered with the help of essentially equivalent argumentative speech
acts (cf. Galdia 2014: 341). This question is particularly important for
the development of comparative research into non-European legal
argumentation that is undertaken in Europe and by Europeans.
Overall, in the comparative research into legal argumentation
one may distinguish arguments of different origin. First of all,
arguments typical of the specific legal culture may come up in
relevant legal-linguistic speech acts and they may be supported by
other traditional arguments of regional origin. Additionally, some
legal arguments might be common to some legal cultures; some may
appear in mixed forms in different legal cultures. Still others may be
innovative in the examined legal culture and may have been implanted
in the conscious or unconscious processes of legal transfers. What is
more, argumentation is a practical activity. It is apparent that legal
arguments are connected with other, for instance political, religious or
social arguments. This linguistic regularity will be showed below. In
terms of linguistics, arguments manifest themselves in speech acts.
Therefore, in the following analysis, legal and social arguments will
be illustrated in their immediate linguistic dress before they will be
interpreted within the framework that displays their logical
classification. The complexity of the argumentative structures that will
be analysed below concerns also the use of interpretive devices in the
argumentative text samples. They are doubtless multiple, yet for the
purposes of this study the main stress will be laid upon interrelated
argumentative devices such as fairness, equity, justice and the rule of
law. These argumentative devices are in fact meta-arguments because
they steer the detailed argumentation in legal texts. Jurists value them
highly as they regularly assume that reference to such meta-arguments
contributes to the solution of legal problems in situations where
argumentative deadlocks, or ties in the Dworkinian sense (cf. Dworkin
1977: 359), emerge in fundamental debates about the content of rights.
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2. Conflict in Hong Kong about Voting Rights

In the recent conflict about the voting rights in Hong Kong the range
of these rights has been questioned by parts of the Hong Kong society
and by circles closely connected to the Mainland Chinese power
structures as well as by those who directly represent them in Hong
Kong. The conflict emerged around the question whether Hong Kong
people would be able to elect the Chief Executive in the upcoming
elections in 2017 from a list of candidates agreed upon by a committee
of selected 1200 citizens or to vote for candidates who present
themselves directly. For the academic research, the conflict in Hong
Kong is both revealing and informative. It uncovers complex
argumentative structures whose origin and composition should be
elucidated. Explicitly legal arguments have a role to play in the
discourse about the content of the voting rights.

Legal sources that form the argumentative framework of
reference for the conflict are multiple. To begin, the Basic Law of
Hong Kong is reflecting the international obligations stated in the
Joint Declaration, which has been signed by the British and the
Chinese Governments. Meanwhile, like the Joint Declaration, the
Basic Law of Hong Kong uses language that facilitates legislative
drafting yet complicates the application of legal provisions. Unlike the
Joint Declaration, the Basic Law is expressed in Chinese in its official
version. It includes numerous provisions relevant in the settings of the
conflict about the voting rights. The Basic Law of Hong Kong states
in its Art. 15: “The Central People’s Government shall appoint the
Chief Executive and the principal officials of the executive authorities
of the Hong Kong Special Administrative Region in accordance with
the provisions of Chapter IV of this Law.” The Basic Law includes
also a lengthy provision about the modalities of the appointment of the
Chief Executivel. It is less specific about the Executive Council of

Art. 45 (1) The Chief Executive of the Hong Kong Special Administrative Region
shall be selected by election or through consultations held locally and be appointed by
the Central People’s Government. (II) The method for selecting the Chief Executive
shall be specified in the light of the actual situation in the Hong Kong Special
Administrative Region and in accordance with the principle of gradual and orderly
progress. The ultimate aim is the selection of the Chief Executive by universal
suffrage upon nomination by a broadly representative nominating committee in
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Hong Kong as this administrative organ is of limited importance
only?. Art. 45 (1) of the Basic Law is particularly vague in this respect
as it provides an alternative for electing the Chief Executive. It frames
this alternative as follows: “the Chief Executive...shall be selected by
election or through consultations held locally and appointed ...by the
government.” Art. 45 (I) describes a vast election programme that
includes fundamental yet also contradictory procedures for the rule in
Hong Kong. The alternatives selection by election and appointment
after consultations represent the most distant contrasts in the political
theory that focuses on elections. What is more, Art. 45 (1) adds
another programmatic commitment to the above provision: “The
ultimate aim is the selection of the Chief Executive by universal
suffrage upon nomination by a broadly representative nominating
committee in accordance with democratic principles.” This
programmatic provision clearly overburdens constitutional law and
the election process. Political science and constitutional law would
most probably suggest that the candidate be elected in accordance
with democratic principles or selected by a nominating committee and
appointed by the government, yet not cumulatively nominated by
a committee, afterwards elected in universal suffrage based on
democratic principles and finally appointed by the government. The
language of the provision, which seems to reflect a political
compromise and the tendency to avoid open conflicts, finally blocks
any attempt at a coherent application of the provision. This language
also preformatted the arguments that were advanced by the opposing
sides in the conflict.

Furthermore, the Basic Law includes in its Art. 68 a provision
about the election of members of the Legislative Council that is
framed in analogy to Art. 453, Thirty-six of sixty members of the

accordance with democratic procedures. (I11) The specific method for selecting the
Chief Executive is prescribed in Annex 1 “Method for the Selection of the Chief
Executive of the Hong Kong Special Administrative Region”.

2Cf. Art. 54 The Executive Council of the Hong Kong Special Administrative Region
shall be an organ for assisting the Chief Executive in policy-making. Art. 55 (1)
Members of the Executive Council of the Hong Kong Special Administrative Region
shall be appointed by the Chief Executive from among the principal officials of the
executive authorities, members of the Legislative Council and public figures.

3Art. 68 (1) The Legislative Council of the Hong Kong Special Administrative Region
shall be constituted by election. (II) The method for forming the Legislative Council
shall be specified in the light of the actual situation in the Hong Kong Special
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Legislative Council are appointed, not elected. Specific procedures for
the election are described in annexes to the Basic Law. Requirements
for candidates are not determined in the legislative acts. The media
reported the words of the Chairman of the Election Committee, Qiao
Xiaoyang, saying that the nominee has to “love China”*. The regular
claims in the conflict are based on references to constitutional
provisions. Meanwhile, dealing with arguments such as ‘Our
constitution promised us that...” clearly presupposes the existence of
a constitutional act in the Hong Kong legislation. Protesters perceive
the Basic Law as the constitution of Hong Kong. In turn, Mainland
China’s authorities claim that China has only one constitution and that
the Basic Law of Hong Kong is a political paper without any legal
binding force, be it constitutional or another (cf. Chan 2012: 137).
Hong Kong itself regards the Basic Law as a ‘mini-constitution” (cf.
Chan 2012: 137). Yet, constitutional law does not know any term such
as ‘mini-constitution’. The described constellation shows interpretive
problems in legal orders that are uncoordinated.

The conflict includes also elements of a plebiscite. In June
2014 the members of the Occupy Central-movement organized
a referendum where three alternatives for the selection of Hong Kong
Chief Executive were proposed. They included direct nomination by
citizens or political parties. The legislative acts, instead, speak about
a nomination committee that appoints the candidates. Hong Kong
authorities deemed this referendum as contrary to the Basic Law and
therefore irrelevant in terms of law. The legal qualification given by
authorities to the plebiscite was expression of opinion. The
institutional element of law is visible in this transformation. A vote
that is recognized makes part of a referendum and is legally binding,
a vote that is deemed to be outside legal mechanisms is a private
matter. It is at best the expression of a view of the voter that is not
binding in any way.

Administrative Region and in accordance with the principle of gradual and orderly
progress. The ultimate aim is the election of the members of the Legislative Council
by universal suffrage. (111) The specific method for forming the Legislative Council
and its procedures for voting on bills and motions are prescribed in Annex II:
“Method for the Formation of the Legislative Council of the Hong Kong Special
Administrative Region and Its Voting Procedures”.

“Mikko Paakkanen, Helsingin Sanomat, June 24, 2014.
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3. Arguments and Counter-Arguments in the Hong
Kong Treaty

The Joint Declaration signed by the United Kingdom and China in
1984, also called the Hong Kong Treaty, includes provisions that are
relevant to the conflict. The textual basis that gave rise to the conflict
is rendered in Art. 4 of the Joint Declaration from 1984 that provides
in the part here relevant: “The Government of the Hong Kong Special
Administrative Region will be composed of local inhabitants. The
chief executive will be appointed by the Central People’s Government
on the basis of the results of elections or consultations to be held
locally. Principal officials will be nominated by the chief executive of
the Hong Kong Special Administrative Region for appointment by the
Central People’s Government. ° ” This legal position is also
documented in the popular formula Hong Kong people rule Hong
Kong (7 A\¥A ¥ — gangren zhi gang), as stressed by Michael Yahuda
(1996: 77). Meanwhile, it seems that the formula is equally vague as is
the treaty provision. The treaty oscillates between elections and
consultations as if they were equivalent means of expression of the
general will. Significantly, the Chinese and the English versions of the
treaty are as vague as are both linguistic versions of the formula that
relates to the rule in Hong Kong. One might suppose that rule Hong
Kong/zhi Xiang Gang indicates in the popular formula the democratic
way of exercise of the political power. This is, however, the result of
an interpretive approach that is based on the dominant Occidental
tradition of the exercise of power. Even in Occidental democracies
such as the United Kingdom the monarch rules, yet he does not
govern. The treaty provision is therefore a typical example of an
argumentative deadlock in law where at least two rationally founded
interpretive alternatives compete in the process of the application of
law (cf. Dworkin 1977: 279). The joint declaration is challenging from
the legal-linguistic perspective as it drifts towards using general terms
and formulations that potentiate interpretive problems. Thus, the
document has the legal status of a declaration that may be perceived as

5Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People’s Republic of China on the
Question of Hong Kong from 19 December 1984.

132



Comparative Legilinguistics vol. 26/2016

legally less binding than an agreement. Further, it describes its object
as ‘the question of Hong Kong’ instead of e.q. ‘problems related to the
international status of Hong Kong’. The more general formulation
made the British-Chinese agreement easier, yet the use of the
linguistic device of avoidance or circumvention of addressing the
regulated problem directly has consequences when application of the
joint declaration is at stake. After all, prevarication in legislation
rarely pays in the long term.

4. Traditional legal (and other) argumentation in China

The above legal materials that form the background of the conflict
about the voting rights are embedded in legal-linguistic argumentative
patterns and numerous legally relevant social mechanisms and
practices that steer the strictly legal argumentation. Many of them are
traditional and make part of the legal culture. Constitutive of such
arguments is their reference to the idea of justice, which is
linguistically expressed with the help of different concepts such as
equity or fairness or more recently with the concept of the rule of law.
For China, the last concept emerged in contradistinction to the rule of
men (Husa 2015: 162). The process of its emergence is analogous to
the shaping of the idea of the rule of law in ancient Greece (Galdia
2014: 54). In this sense, the meta-arguments of law appear as common
for the East Asian and the European legal traditions. Other arguments,
mainly those pertaining to constitutionalism might be of more recent
origin. These recent legal arguments and social mechanism witness
also to the process of the emergence of cross-cultural legal-linguistic
rationality.

The traditional Chinese argumentation may be reconstructed
with recourse to the historical discourse that was fixed in the ancient
writings. For instance, Chinese historical writings as well as the
contemporary reference to historical events in China emerge around
and refer to the dynasty timeline. As a matter of fact, China has been
ruled by a succession of dynasties that has been regularly interrupted
by civil wars or territorial fragmentation. Therefore, in formal terms,
the dynasty timeline as a frame of reference makes sense in historical
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and cultural research. When properly understood as a chronological
system of orientation the traditional dynasty timeline does not blur the
retrospective upon historically relevant events that might have been
dominated or determined by other than dynastic considerations.
Meanwhile, the breaks in the dynasty timeline are particularly
interesting for the argumentation research. Regularly, new rulers were
aware of the necessity to establish legitimacy for their taking power
and establishing a new dynasty or rather for terminating the rule of the
previous dynasty. A structural constant in this argumentation that
pertains to justification of the change of rule is the mandate of heaven
(K1 — tian ming). The mandate of heaven is the notional basis for
the exercise of power in China (Kalinowski 2011: LXXVII, Perry
2002). It is acquired by divine grace and not by people’s choice.
Therefore, new rulers claimed that the previous dynasty had
displeased the gods and lost the mandate of heaven (Loewe 2004:
421-456). This, so the argument goes, became manifest in the very
fact that the gods allowed this loss of power and its transfer to the new
ruler. The transfer — the argument continues — would not be possible,
would it not please the gods under the mandate of heaven. In terms of
law, the mandate of heaven has been withdrawn from the disgraced
ruler and attributed to the new ruler and founder of the new dynasty.
Reference to and analysis of the argument in the classical Chinese
literature, for instance in Ban Biao’s On Kings’ Destiny (L8 —
Wang Ming Lun) displays the conscious use of the argumentative
structure beyond essentialist or religious contexts that are definitely
also present in the classical Chinese discussion about the mandate of
heaven. Another salient point in the structure of justifying and
legitimizing argumentation is the unlimited power of the Chinese
Emperor. Only the mandate of heaven as an argumentative narrative
can provide such a type of power. Without the backing of the divine
grace, the Emperor would be reduced to a citizen who would have to
convince others about the range of his prerogatives and privileges that
he claims in state and society. The mandate of heaven clearly does not
correspond to the rule of law. It seems to be the most classical
argument that protects the exercise of power in China.

A corresponding argumentative structure pertaining to order
and social stability can be traced back to Confucian writings. Today,
public perception of the Confucian teaching is largely limited to the
concept of obedience to authorities that also clearly favours these
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authorities, yet not the social doctrine later named Confucianism in
the Occident. In the modern Chinese society its detailed knowledge
should not be overestimated (cf. Cao 2004: 3), yet it survives in
parallel and simplified narratives that underlie the daily action of
people. The Confucian social doctrine is based on the dialectic of
giving and taking, in casu, of the obedience that is recompensed by
care. As a doctrine or theory it is also ‘Aristotelian’ in that it
establishes a model that may or may not be evaluated with
sociological parameters, as it in principle remains theoretical or more
exactly doctrinal. For Confucius, a citizen has to obey the state as the
state has to take care about him. That the state may not act according
to his doctrine does not appeal to him as a theoretical argument. The
wrong action is for Confucius purely practical. This fundamental
prerequisite to understanding the Confucian thinking is frequently
neglected nowadays and the doctrine is reduced to slogans that
propagate law-and-order ideology.

Moreover, preservation of social stability (4Ef& — weiwen) is
the major argument in governmental argumentation. The frequently
used phrase about ‘constructing a harmonious society’ and ‘a new
social management system’ are the main rhetorical features in the
Chinese public discourse. Language that oscillates between
‘instability’ and measures to counter ‘social instability’ abounds in
Mainland China (Liebman 2014: 97). Meanwhile, already the classical
Chinese social doctrine, for which Xiao Jing (344 — Treaty on Filial
Piety) dating from 480 BC is fundamental, includes thoughts about
remonstances to authorities in cases when they commit errors which
distort the harmony between the ruled and the rulers. Therefore,
doctrinally anchored forms of social criticism such as remonstrances
and representations mentioned in Xiao Jing prove that criticism has
not been perceived generally as a social action that would destroy
social stability, at least within theoretical approaches to the formation
of the Chinese society and its state. Therefore, social stability that the
doctrine is expected to engender does not produce a deadly quiet
society, as is frequently suggested in the argumentation relating to
Confucianism.

Also the argument based on filial piety is not missing in
contemporary argumentation. The argument as such is one of the most
persistent remnants of Confucianism in the Chinese society. It is based
on the somehow surprising idea that obedience to government, which
at Confucius times equalled the person of the ruler, is based on the
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initial relation between parents and their children as a source of moral
inspiration for further socially relevant action such as government or
obedience to it (cf. Maspero 1950). It is worth mentioning in this
context that the Greek concept of democracy developed under
different theoretical prerequisites.

Arguments of Occidental origin, especially those referring to
constitutionalism, were incorporated into the Chinese culture under
the slogan Chinese learning for the essentials and Western learning
for the practicalities (7 94, 5% NH — zhong xue wei ti, i xue
wei yong), (cf. Yahuda 1996: 35). The hybridity of legal
argumentation is therefore a well reflected process in the Chinese
culture (Husa 2015: 47). The rule of law as an Occidental concept that
relates to democracy and not to law-and-order ideologies may be
perceived as a relatively new argumentative structure in the Chinese
law. Yet, as in the Occidental legal cultures the rule of law takes in
East Asia frequently the shape of a bureaucratic principle that impedes
rather than expands the framework of the legal argumentation. The
following paragraphs will show the connection between the traditional
arguments and the recent argumentative patterns, mechanisms and
strategies.

5. Emergence of legal (and other) argumentation about
the voting rights

In this paragraph, the argumentation typical of the conflict, which was
brought up by both Mainland China and Hong Kong sources will be
analysed. In order to narrow down the scope of the argumentation
brought by both sides and to homogenize the collected data, the
arguments raised by two influential actors in the controversy will be
taken into consideration: Associate Professor of Law at University of
Hong Kong Benny Tai (Dai Yaoting ## %£) and the Deputy Director
of the Research Centre for Basic Law of Hong Kong and Macau at
Shenzhen University Prof. Zhang Dinghuai (5K 52 #E). The first, in
most of the cases, raised his arguments in the columns of the Hong
Kong Economic Journal ({5 k4 &€ %), a paper close to the
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democratic cause, while the latter was present in several newspapers,
official and scientific publications of the PRC. This paragraph will
first examine the arguments concerning the relation between PRC and
Hong Kong and subsequently the point of view related to the role of
the Basic Law. Furthermore, the divergent points of view on the
legitimacy of the universal suffrage as a means for the selection of the
Chief Executive will also be taken into account. Before the first
proposal in January 2013 by Benny Tai of the movement “Occupy
Central” was advanced, the method of selecting the Chief Executive in
Hong Kong has been, as mentioned above, a matter of controversy in
the public opinion in PRC and Hong Kong. In these years, both
supporters of the electing system by means of the Elective Committee
and by means of universal suffrage have raised a considerable number
of arguments, which led to passionate debates about the topic.

The topic pertaining to the relation between People’s Republic
of China and Hong Kong, has been debated in detail by Prof. Zhang,
while there are few or no comments on the matter from Prof. Tai in
his columns. Prof. Zhang defines the Special Administrative Region
of Hong Kong as “an indivisible part of PRC” and the relations
between the two parts “as central-peripheral”, where the first confers
the autonomy upon the other. This assessment is particularly evident
in the below quote, where Prof. Zhang is firmly appealing to the
contents of the “White Paper” published in June 2014°. The report of
the Central Government discusses the political and economic
development of Hong Kong since the return to the Mainland with
a particular focus on the definition of ‘one country, two systems’ (—
E Wil — yi guo liang zhi). In his comment to the report Prof. Zhang
stressed the importance of the role of the Central Government as
regards the autonomy of the region:

“CHEAEE EG RS, EERRRATEUX M E R AN
f s R — SR PSR A . VR AL BR AR T b e T 2 DAL
71, BEREAZOR, AEE BRI

“The White Paper has been released to inform the society of Hong Kong that
the right to a high degree of autonomy of the Hong Kong Special
Administrative Region is not intrinsic, and that the only source of that right is
the empowerment given by the Central Government. The limits to this high

e ] 95 1) 7 4 PR A IBC X 0 502 . v e N BRI T 4% e 9 [ 70 8 22,2014,
Tk i in B0, b o IR EUA X R AUEML L H 4.2014.4.
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degree of autonomy are based on the amount of power delegated by the
central government; there is no such thing as the ‘residuum of power’.”

It is important to notice in this quote the use of the adjective
“intrinsic” (guyou de [& & HJ), here referring to the supposed
perception of the Hong Kong society about the autonomy that the
former British colony enjoyed after its return to the Mainland. The
adjective guyou — [#4 is defined in the dictionary Xiandai Hanyu
Cidian as “existing since the origin” (benlai you de — A& KA [17), “not
coming from the external” (bu shi wai lai de — AN24MRH)8, and is
specifically used by Prof. Zhang to stress the fact that the autonomy
that Hong Kong enjoys is granted and guaranteed by the Central
Government. According to Prof. Zhang, the formal authority to grant
autonomy to Hong Kong and its relation with the Central Government
is regulated by the Basic Law (F&4<i% — jiben fa), which explicitly
provides at the same time for a degree of freedom for the population,
as stated in the following textual sample:

“HAFEAAE T AR X T = A R B, WU 7 EEER
%A 5 AR, *7

“The Basic Law has not only determined the high degree of autonomy of the
Hong Kong Special Administrative Region, but also clarified any kind of
freedom and rights of the inhabitants of Hong Kong.”

The Basic Law plays an essential role in the argumentation of Prof.
Zhang as well as in the comments of the Central Government on the
matter of the relation with the peripheral government. In this view,
should the Basic Law not be sufficiently clear, the “White Paper”
published in 2014 leaves no doubts about the nature of the above-
mentioned relation. Since the nature of this relation is regulated by
the Basic Law, and as it represents a key argument in the issue of the
voting rights, it is our interest to contrast the opinion of Prof. Zhang
about the status of the Basic Law with the position of Prof. Tai. In his
column in the Hong Kong Economic Journal of June 2013, some
indirect reference to the Basic Law and its application can be found. In
the first instance, Prof. Tai uses arguments advanced by Martin Luther

Srh [E 4 SRl B iE S TR AT o gm i s . DU BGE R L GRS &R, b
0. FISSENRE. 2012. 470 T,

95K SEVE. T[] 2017 SRR BUA K & . 405 F191.2014.9.
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King in order to define the difference between a “righteous law” (2 X
124 — gongyi falli) and an “unrighteous law” (AN SUZEFE - bu
gongyi falu):

“CHEARNINE R A A RINER, BA AR T A, L
N LR R B AL, 35— S R BB e R (.

“The law that discriminates people is an unrighteous law; the law that
discriminates people distorts the human nature, and is allowing a group of
people to falsely enjoy superior positions, while it places other people in an
unjustified inferior position.”

After having defined the meaning of unrighteous law, he proceeds to
describe a third type of law, which one may call falsely righteous
law:

T EERERIE AR A RN, (B E R A RS LEAN N FE I,
AR RA AT 1

“There are some laws that on their surface seem to be righteous, but because
they are used to protect other unrighteous laws, they become unrighteous
themselves.”

In this last comment, Prof. Tai, thought indirectly, is indeed referring
to the Basic Law and the regulation relating to the election system.
Furthermore, he uses the previous argument to support the need of
mechanisms of civil disobedience to oppose both unrighteous laws
and “falsely righteous laws”. Since using official channels to object
implies to question the privileges of those who “falsely enjoy superior
positions”, he assumes that this would be a fruitless approach®? (&7
K4 — yuan mu giu yu 13).

The formalistic approach to the constitutional issue is
supported above with reference to political reality. In this context, the
argument of the balance of powers is very efficient, yet it is not
necessarily a legal argument. It is grounded in the semantics of a right

izﬁiﬁ%ﬁ YRR BRI T < PR IR S R AR RV 48K . 2013.6.

Ibid.
2. ANPGRS (SIRIAAHR.2013.6.
13The expression in brackets is a quote from the Chinese philosopher Mengzi (# 1
372-289 BC) in his King Hui of Liang ( 2 T I - Liang Hui Wang Shang), literally
means “climb upon the tree to catch fish”. Its meaning of an unsuccessful approach to
reach the aim is based on this image.
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that might be or not be intrinsic. Meanwhile, the determination of
what is in fact intrinsic to a right is undertaken with reference to the
traditional argument of the hierarchy of legal sources. At this point,
the argumentative sample fits perfectly the requirements of Occidental
legal positivism. It goes without saying that counterarguments against
this formalistic proceeding have to come from outside the
argumentative system that is based on positivism. In such a situation
in law, they will be, as a rule, incommensurable and they will come
from philosophical conceptions that relate to the idea of justice rather
than to formalistic legal doctrines. The contrasted argumentation
displayed in above textual samples represents a classical type of
a discursive situation related to differences about the content of rights.

6. Role of explicitly legal arguments in the conflict

Most explicitly legal arguments in the conflict are connected to the
doctrine of constitutionalism. Its essence is the rule of law (Y£7G —
fazhi) that is regularly confused in Chinese writings with the rule by
law also called fazhi, yet written slightly differently ;%fi. The rule of
law as a political and legal argument seems to be of Occidental origin.
It is only loosely incorporated in the reality of the contemporary
Chinese state. M. Yahuda (1996: 5) writes: “Communist ideology has
lost such appeal as it once had and, in the absence of the culture of
legality, it has not been replaced by the rule of law.”
Programmatically, the rule of law and the rule by law appear in
Chinese discourses in a way of contrast to anarchic chaos (L — luan).
This contrasting procedure reflects Chinese social values and
fundamental ideas about formation and operation of state and society.
Meanwhile, as long as there is no independent judiciary in China the
establishing of the rule of law in the country, at least in terms of
Occidental approaches to the issue, remains illusory (cf. Yahuda 1996:
9, Peerenboom 2002). Meanwhile, attempts to instrumentalize it
lingustically as a slogan oscillate between reformist tendencies to
loosen administrative controls (it — fang) and to tighten them (J% —
shou), cf. Yahuda (1996: 33).
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Constitutionalism with its main formula of the rule of law (7%
i — fazhi) is omnipresent in the social discourse in China. In the
political discourse, the rule of law as a legal term appears embedded
in broader argumentative structures and is broadened by non-legal
vocabulary4. From the collected data, it appears very clearly that
another fundamental point in Prof. Tai’s argumentation is the need to
maintain a certain separation of powers, especially between legislative
and judiciary power. This would serve as a measure to restrict the
power of the executive, which can be reached by two means:
democratic elections and independence of the judiciary body.
Therefore, Prof. Tai assumes that the democratic system would most
effectively ensure that the rule of law (7575 — fazhi) will not be used
as a mere instrument to pursue the aims of the governance and that the
function of the law would not be limited to the maintenance of the
social order. As stated in Prof. Tai’s article published in the Hong
Kong Economic Journal in August 2013:

“Loo BRAA AR ER A RSE, AR AR AT 28R TRAH

s IR REA R B R SRR PP, G T 2H BRI BRI BURT
TIANGRIEIEANAE,  BRARIESRIOABZENR, M0 A BESIE B IRAEAZE 2
rEEH. 7

“The rule of law is not just requiring the citizens to abide by the law, and does
not ground on the use of law as an instrument to serve the governance. The
function of the law is not just to maintain social order, as the rule of law
should require the law to restrict the power of the executive and guarantee the
basic human rights. All in all, what is pursued is not just to govern, but to
strive for the aim of a good government with limitation of power and general
acceptance of the law?'®.”

4The Chinese Vice-Prime Minister Ma Kai was quoted in China Daily (European
Weekly) 24-30 April 2015 saying: “China is comprehensibly pushing forward the rule
of law, and this will offer a legal environment featuring equality, justice and
transparency for talent at home and abroad.”

SRR AL, [ AR R 3 LAV PR (% A 48 BT . 2013.8.

16The term i#3% (dayi i% 3 in simplified Chinese script) is translated here as
“general acceptance” on the basis of the definition given in the Han Shi Wai Zhuan ¥
#4ME, a commentary on virtue, education and other topics, dating from 150 BC. In
this text also the definition of dayi as “common understanding of principles” is
provided. Therefore it can be used in this context to indicate the general acceptance of
the law.
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About the separation of powers and the independence of the judiciary
body, Prof. Tai says in the same article:

o B A E) i PR AE e S SR IR R U HE IR, mlE N R U L
FAATECER P R He b gia Fy B R, B LB A
HISA, WSA RHEIERE ) R BN .

“If necessary, this kind of limited judiciary power will bring into play the
limits to the power of the government. The judiciary should be independent
from the organs of governance and, aloof from the power of the government,
deliberate on the cases, even those which involve governmental departments,
civil servants and influential persons, and at the same time enjoy
constitutional rights to supervise the power of the executive.”

Finally, on the legitimacy of the democratic system to elect the Chief
Executive, we read in the same article that since the aim of the rule of
law is, among others, to guarantee the basic human rights and the right
to democratic elections is one of them, it is for Prof. Tai both a
legitimate request and a necessary measure for the citizens to
supervise the power of the executive. On the other hand, the
arguments brought by Prof. Zhang are in complete opposition to the
above. According to Prof. Zhang, the current elective system by
means of the Elective Committee will ensure that the government will
represent the will of the majority in Hong Kong society, mostly
because of its pluralist nature. Furthermore, the professor assumes
also that the current election system would prevent the election of a
Chief Executive opposed to the Central Government. Therefore it
would also prevent the risk of a constitutional crisis. The current
system will also avoid the appearance of populist phenomena in the
society of Hong Kong. We read in an article published in the
newspaper People’s Daily that quotes Prof. Zhang:

“HRTEMESRIM, HIEH R RSN T BRI R RS L T

TIRAZ RS MHBREA Z e, T A iR B ik N AU it 2
T sz, P, WRFEARMERRA T ASH L, Pt B
$edn ARSI BRI E A S BUR UKL, B iR A b k%2
51 MBS, BLR A At 2 I R L. ™7

Tlpid.
BPNSLAR. o okt T A BSOS 2 AL R FR.2014.4.
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“Zhang Dinghuai stresses that by means of the elective committee the whole
elective body should represent the collective volition. [...] Thanks to the
pluralistic nature of the elective committee, and because of the fact that the
selected candidate will have to serve the Hong Kong society as a whole, to
support the elective system regulated by the Basic Law is to prevent the risk
that the ‘nomination by political parties’ could bring about a conflict between
society and politics, and to prevent the possibility that the candidate will not
abide by the guidelines of the Central Government, and consequently will
cause a constitutional crisis. Furthermore it will also prevent the society of
Hong Kong to turn towards populism.”

We can observe from the quotations of the two protagonists that, from
the point of view of Prof. Tai the selection of the candidate to the
chair of Chief Executive by means of a democratic election is not only
legitimate but also necessary. On the other hand, from the point of
view of Prof. Zhang, the democratic elections could lead to an unfair
representation of the people’s volition, as well as to populism and
conflict between society and government. Unsurprisingly, also the
argument based on the rule of law is largely one-sided. It is contrasted
with political expediency. Political expediency is frequently used as an
argument in legal texts. Therefore its presence in the above argument
appears as an expression of textual regularity in the argumentation that
concerns the content of rights. Due to the argumentative contrast and
due to the avoidance to commit their argumentation to the same
framework of reference the protagonists again did not reach any
agreement. Instead, they have proven that the argumentative deadlock
cannot be overcome with arguments coming from restricted formal
argumentative arsenals. Below we will ask whether this argumentative
deadlock could be overcome with meta-arguments that would steer
legal argumentation towards agreement. Meanwhile, before this issue
will be addressed, some mechanisms that accompany the legal
argumentation will be examined in order to better understand the role
of explicitly legal arguments in the conflict.
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7. Mechanisms accompanying legal argumentation

Legal argumentation takes place within linguistic forms that are
adapted to the legal culture. For instance, the argument of lack of
contention is based on the wording of protest that appears as
supporting the government, and not as seeking confrontation with it. It
apparently facilitates making concessions. Paradoxical pro-active
strategies were present for instance in PRC in the Mao era where
bottom-up rebellion against paternalistic state authority had been
encouraged (Ching 2014: 125). This state of affairs may be linked to
the traditional political and legalistic arguments that contrast and also
bind together rights and obligations in the Confucian tradition, as
stressed by E. Perry (2002, 2008). Lack of contention and obedience is
stressed in xinfang petition procedure ({Z7)7) that avoids antagonistic
argumentation. Positive images of protest are not absent from Chinese
culture where protest was “not necessarily a subversive force against
the state, but an integral element in the political imagination for both
rulers and the ruled,” as stated by Ching (2014: 126). Righteousness is
the main structuring notion in these approaches to protest. Meanwhile,
a cynical conception of law rather than the rule of law is strengthened
by mechanisms that stress bargaining in legal settings.

Popular argumentation is often sceptical of legalistic
solutions. Typically, this attitude is expressed in sayings such as shang
you zhengce, xia you duice (LA ER, TFA X% — above is politics,
below is alternative). The attitude mirrored in the phrase is favouring
circumventing legislation that comes from above by using tricks of
whatever sort. Next to it, neologisms such as mainlandising the city or
Occupy Central were established and largely used, also abroad.
Furthermore, cyber protests as a modern technological form of
communication make part of the argumentation around the issue of the
voting rights, yet they are largely based upon traditional
argumentation.

A new element in the structure of protest is the bargaining
element as such as it excludes the previously dominating form of
a reaction from above, namely from the government, to what occurs at
the grassroot level (cf. Ching 2014: 125). This is a totally new element
in argumentation in the history of the Chinese statehood as
negotiability is not a constant in Chinese social confrontation with
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state structures. Ching assumes that this “commodification or
monetization of state power and citizen rights” will have important
implications as far as the durability of authoritarianism as a form of
rule is concerned (Ching 2014: 125). Meanwhile, new forms of
dealing with social protests emerged in China, especially in the
aftermath of the Olympic Games of 2008 (Ching 2014). The main
tendency in this approach is to use bargaining mechanisms and ‘buy
stability’ from protesters, as is said frequently by governmental
officials. In economically motivated protests the government bargains
with protesters and finally makes some economic concessions,
establishing a ‘market nexus’ between state and protest. Ching (2014:
124) also showed how such bargaining mechanisms may become
instrumental in overcoming social protests. She however also stressed
that the bargaining mechanisms might concern ‘major types of social
protest’, which means by far not all. It is obvious that non-economical,
human rights related protests may also be influenced by bargaining
mechanisms, especially in parts concerning the leaders of such
protests. The question whether such mechanisms might be efficient
within the structure of the Hong Kong political movement remains
open (cf. Khalat 2015).

By some foreign observers the Hong Kong protest movement
has been termed revolutionary (cf. Khalat 2015). The term attributes
to the conflict another discursive dimension, yet is not in use in the
internal discourse among the opponents. However, argumentative
activism in the debate was not limited to Hong Kong and Mainland
China people. Foreign representations such as the Canadian, Italian,
and Indian chambers of commerce in a joint statement distanced
themselves from the students’ movement. Some international financial
and accounting firms operating in Hong Kong criticised the movement
for threatening the position of Hong Kong as a reliable global
financial centre.

The above textual features of argumentation are of Chinese as
well as of Occidental origin. The element of economical bargaining in
the disputes about the content of rights seems to be typical of post-
modern societies, yet it is poorly researched due to problems with
accessibility to sources.
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8. Non-verbal elements of argumentation — persuasion
through imagery

Equally, non-verbal mechanisms of persuasion have been used by the
government and the demonstrators with overwhelming strength. This
fact might put in question the role of language-based communication
in this sort of conflicts about fundamental rights. Doubtless, linguistic
argumentation does not take place in a vacuum. The focus on
language use in this article may to some extent conceal other visible
forms of protest and argumentation that might be even more efficient
than is the linguistic exchange of legal and other arguments. This non-
linguistic action is based on or accompanied by a swath of corporeal
signs that mark the social discourse visibly. Language is a tool of
explicit communication under such circumstances.

Street protests and blocking road traffic were the most visible
forms of recent protests in Hong Kong that lasted some eighty days.
They took the form of long term sit-ins, although also a series of
shorter but regular protests or disruptive sit-ins have been envisaged
by the protesters. ‘Awareness campaigns’ have been launched by the
protesters. ‘Yellow ties’ as well as °‘little umbrellas hanging on
strings’ were worn by protesters and their supporters. Use of
umbrellas precipitated the coinage of Umbrella movement for the
unrest. T-shirts with slogans such as I insist to demand nomination, in
Chinese and in English, were worn by protesters.

In Hong Kong, also tear gas attacks took place. The legal
basis for this sort of acts in stated in laws. The use of force is
regulated by local law because Chinese national legislation principally
does not apply in Hong Kong*®. Meanwhile, the Basic Law includes in
its Art. 18 an exceptional rule that is interesting in the context of
protests?. After all, repression is another, classical strategy to react to

Art. 8 The laws previously in force in Hong Kong, that is, the common law, rules of
equity, ordinaces, subordinate legislation and customary law shall be maintained,
except for any that contravene this Law, and subject to any amendment by the
legislature of the Hong Kong Special Administrative Region.

20Art. 18 (1) The laws in force in the Hong Kong Special Administrative Region shall
be this Law, the laws previously in force in Hong Kong as provided for in the Art. 8
of this Law, and the laws enacted by the legislature of the Region....(IV) In the event
that the Standing Committee of the National People’s Congress decides to declare
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social protests (Ching 2014: 129). There, force shall be used
judiciously as is regularly repeated in the Chinese media.

9. Fairness as overarching legal-linguistic argument

Fairness as interpretive device and as regulatory social mechanism can
be traced down to classical Chinese social and legal thinking. In the
Confucian thinking it is present at least in the concepts of celestial
harmony and in filial piety. In later Legalists’ writings the
argumentation shifts towards the argumentative dichotomy of social
stability and sanction for breach of a situation perceived as peaceful in
society at large. Both argumentative patterns are characteristic of the
discourse about legally relevant social action in contemporary China.
Fairness as linguistic device and as social mechanism emerged
in traditional Chinese legal studies, mostly in the pre-imperial
Confucian teachings. Later legalist and formalist approaches shifted
the balance towards a more orthodox understanding of ethical and
legal issues. This tendency stressed stability and necessity of
sanctioning breaches of societal harmony rather than fundamental,
subject matter oriented discourse about right and wrong. In the
Occidental intellectual tradition J. Bentham’s utilitarianism and
legalism come argumentatively close to this structure. J. Bentham was
relatively early translated into Chinese and his works have had a big
influence upon the formation of the modern conception of the Chinese
state?*. The same concerns the works by J. S. Mill, especially his
treaty On Liberty and famous translations by Yan Fu of works by
Adam Smith, T. H. Huxley and others dating from the beginning of
the past century. These works are generally perceived as catalysts in
the subsequent social processes where the contemporary Chinese state
and society were developed. Reception of Occidental legal thought

a state of war or, by reason of turmoil within the Hong Kong Special Administrative
Region which endangers national unity or security and is beyond the control of the
government of the Region, decides that the Region is in a state of emergency, the
Central People’s Government may issue an order applying the relevant national laws
in the Region.

213, Bentham (2000) Daode yu lifa yuanli daclun, Beijing - Shangwu Yinshuguan.
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was of course stronger in Hong Kong due to a century-long exposure
to the British rule. The cultural contact may be a part of the
explanation why East Asian legal argumentation follows in general
terms the patterns of the Occidental legal reasoning. Legal concepts
used in the discourse underwent a semantic evolution, largely also due
to foreign intellectual input that reshaped the notions of the rule of law
(i%7/ - fazhi) and constitutionalism both in Hong Kong and in
Mainland China. Some of them reach the potential of conflicts, such
as the recent dispute about the scope of internationally and
constitutionally guaranteed voting rights in Hong Kong. Legally
relevant arguments that were used by both sides in the conflict provide
an argumentative field that reflects both the classical argumentative
patterns as well as their discursive evolution. The efficiency of the
argumentative dichotomy is visible in social discourses about the
application of law. However, it remains unexplored whether
overarching interpretive devices such as fairness could be applied in
order to rationalize the social discourse and mitigate irreparable losses
for society that, after all, is constitutive of statehood.

In the light of the above, conflicts about the content of rights
appear as a legal-linguistically relevant type of legal argumentation
that is connected to broader social mechanisms in which power is
exercised in society. Legal texts, like those analysed above, and that
give rise to such conflicts, often also provide argumentative
alternatives that are either complementary or evidently contradictory.
In such situations, purely linguistic mechanisms cannot contribute to
the solution of such conflicts in any significant manner. It is also
guestionable whether semantically broad notions such as equity or
fairness might contribute to an efficient way of solving deadlocks in
legal argumentation. Meanwhile, it also goes without saying that
fairness or equity as default mechanisms might be used discursively in
situations of deadlocked interpretive attempts. This situation has been
analysed above as a default mechanism that is applied when other
means of interpretation cannot advance the process of conflict solution
with regular legal-linguistic means. Yet, finally such interpretive
devices that refer to overly broad philosophical concepts may also
justify arguments that are contradictory, like the two positions typical
of protagonists in the conflict, which were analysed in the foregoing
paragraphs. It seems therefore that conflicts of the sort discussed
above are finally solved in mechanisms of application of power that
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are apt at overcoming the circularity of legal and extra-legal
arguments. These mechanisms are primarily legal and therefore their
efficiency in settling conflicts might be questioned. Equally, it might
be questioned whether law is the best mechanism to establish social
stability, as claimed in some of the analysed arguments. At least, the
rule of law that is an argument constantly stressed in the analysed
material, does not lead to better results. Its only advantage is to
separate legal from extra-legal arguments, yet this result may ignite or
entice rather than solve conflicts that emerge around fundamental
rights. The Chinese legal culture as well as the European legal
tradition include argumentative topics that strengthen the idea that
social dialogue is more advisable in situations as those analysed
above. Controversial issues that relate to conflicts about the content of
rights might be efficiently solved in legal mechanisms, yet the
substance of such conflicts remains as a part of public non-legal
discourses and proves that the social conflict is actually not solved,
notwithstanding its limited juridical dimension. This situation also
illustrates the legal-linguistic dimension and its limits.

10. Conclusions

The particular case concerning the conflict about the voting rights in
Hong Kong that provides material samples for the analysis of a more
general legal-linguistic issue that is the ubiquitous character of legal
argumentation can be perceived as a typical example of a conflict
about the content of rights. Arguments used in it are either legal, such
as those referring to international instruments, constitutional acts or
other strictly legal sources or extra-legal, such as those pertaining to
equity of fairness. Arguments used in the conflict by both sides are
well rooted in the textuality of Chinese law and its philosophy. These
arguments also correspond with main traditional European
argumentative topics developed by jurists to cope with situations
where argumentative deadlock can be solved only by power
structures. The argumentative deadlock that emerged in the conflict is
also typical of controversial situations relating to the application of
law. More recent legal and extra-legal arguments that include the use
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of modern technologies and the traditional non-verbal sign inventories
functionalised in social protests strengthen the assumption that
argumentation used in conflicts of the kind analysed here is
ubiquitous. It appears furthermore that it is embedded in broader
social mechanism of conflict emergence, conflict management and
conflict solution than those generally perceived as legal.
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