Volume 12/2012

Comparative
Legilinguistics

International Journal for Legal
Communication

Institute of Linguistics
Faculty of Modern Languages and Literature
Adam Mickiewicz University
Poznan, Poland



INSTITUTE OF LINGUISTICS
LABORATORY OF LEGILINGUISTICS
www.lingualegis.amu.edu.pl lingua.legis@gmail.com

KOMITET REDAKCYJNY/EDITORIAL BOARD
Editor-in-chief: Aleksandra Matulewska
Co-editor: Joanna Nowak-Michalska
Sekretarze/Assistants: Swietlana GaKarolina Gortych-Michalak, Joanna Grzybek
External Members of the Editorial Board
tucja Biel, PhD, University of Gdek, Poland
Christos Bintoudis, PhD, Greece/Poland
Susan Blackwell, PhD, University of Birmingham, UK
Sheng-Jie Chen, PhD, National Taiwan University of Science and Technology, Taiwan
Ewa Kdiciatkowska-Okaska, PhD, Nicolaus Copernicus University, TigrRoland

Professor Larisa Krjukova, Tomsk State University, Russia

Artur Kubacki, PhD, University of Silesia, Katowice, Poland

Professor Lavinia Brag, Ovidius UniversityConstaiga, Romania

Professor Natalja NetSunajeva, Public Service Academy, Estonia
Kiriakos Papoulidis, PhD, Greece/Poland
Professor Fernando Prieto Ramos, ETI, Université de Geneve, Switzerland
Professor Judith Rosenhouse, Swantech - Sound Waves Analysis and Technologies, Ltd. (before
retirement: Technion L.1.T., Haifa, Israel)
Section editor: Karolina Kaczmarek
Linguistic editors: Jamila Oueslati for Arabic and French, Ya Nan Zhang for Chinese, Colin
Phillips for English, Karsten Dahlmanns for German, Agnieszka Domagata and Piotr Wherzcho
for Polish, Swiettana Gdor Russian, Eva Maria Rufo Sanchez-Roman for Spanish
Technical editor: Daria Zozula

Adres Redakgcji/Editorial Office
Instytut &zykoznawstwa
Pracownia Legilingwistyki
Al. Niepodlegtaci 4, pok. 218B
61-874 Poznig Poland
lingua.legis@gmail.com

Wydanie publikacji dofinansowat Instytutzykoznawstwa
Czasopismo znajdujegsina liscie Ministerialnej czasopism punktowanych z 2012 roku
zZ liczba 8 punktow.
The issue has been published with financial grant from the Institute of Linguistics, Poland.

Copyright by Institute of Linguistics
Printed in Poland

ISSN 2080-5926
Naktad 100 Egz.

Redakcja i sktad: Pracownia Legilingwistyki
Druk: Zaktad Graficzny Uniwersytetu im. A. Mickiewicza



Preface

1.

Table of Contents

ARTICLES

Legal Language and Terminology

Michal KUBANEK, Ondej KLABAL (Czech Republic)Plain or

Archaic: The New Czech Civil Code Going against the
Flow

Mami Hiraike OKAWARA (Japan) Lay Understanding of Legal

2.
Hanna

tukasz

3.
Juliette

4,
Marcus

Terminology in the Era of the Japanese Lay Judge System

Legal Translation

JUSZKIEWICZ (Poland) Dissolution of Marriage:

Functional Approach to Polish-English Translation of
Selected Court Documents

ZYGMUNT (Poland) Lexical Pitfalls in Polish-English

Legal Translation: a Case Study Involving Students of
English Philology in Poland

Corpora

SCOTT (UK)Can Genre-Specific DIY Corpora, Compiled
by Legal Translators Themselves, Assist Them in
‘Learning the Lingo’ of Legal Subgenres?

Reviews

GALDIA An Appraisal of Language and Law in Times of
Expanding Legal LinguisticsA review of The Oxford
Handbook of Language and Lawdited by Peter M.
TIERSMA, Lawrence M. SOLAN, 2012. Oxford University
Press.

Karolina KACZMAREK Precision and Vagueness in Legal Linguistics.

A review ofVagueness in Normative Texts. Linguistic Insights
23. Studies in Language and Communication. edited by Vijay
K. BHATIA, Jan ENGBERG, Maurizio GOTTI, Dorothee
HELLER, 2005. Peter Lang.

Aleksandra MATULEWSKA. New Developments in Legal

Linguistics.A review of Legal Discourse Across Languages
and Cultures Linguistic Insights 117Studies in Language
and Communication. edited by Maurizio GOTTI, Christopher
WILLIAMS, 2010. Peter Lang.

Permanent Advisory Board and Reviewers 2012

49

67

87

101

113

115

117



Spis tresci

Wprowadzenie
ARTYKULY

1. Jezyk prawa i terminologia prawnicza

Michal KUBANEK, Ondej KLABAL (Czechy) Prosty czy
archaiczny: nowy czeski kodeks cywilny idzie poddor

Mami Hiraike OKAWARA (Japonia) Rozumienie terminéw
prawnych przez niespecjalistow w dobie systemu opartego
na gdziach niezawodowych w Japonii

2. Thumaczenie prawnicze

Hanna JUSZKIEWICZ (Polska) Funkcjonalne pédiej do polsko-
angielskiego przektadu wybranych pism procesowych i orze-
czeh sadowych w sprawach rozwodowych oraz w sprawach
0 orzeczenie separacji

tukasz ZYGMUNT (Polska) Leksykalne putapki w polsko-
angielskim przekfadzie prawniczym: studium przypadku
obejmujce studentow filologii angielskiej

3. Korpusy

Juliette SCOTT (Wielka Brytania)Czy korpusy poszczegolych
gatunkow tekstow zebrane samodzielnie przez tumaczy
prawniczych pomagajim ,uczy¢ sie jezyka” podgatunkéw
tekstéw prawnych?

4. Recenzje

Marcus GALDIA Pochwata ¢zyka i rawa w czasach rozwoju
legilingwistyki. Recenzja monografii pod redakdpetera M.
TIERSMY, Lawrence’a M. SOLANA, The Oxford
Handbook of Language and La®012. Oxford University
Press.

Karolina KACZMAREK Precyzja i niedookrdonasé w legilingwi-
styce Recenzja monografii pod redakdfijay K. BHATII,
Jana ENGBERGA, Maurizio GOTTIEGO, Dorothee
HELLER, Vagueness in Normative Texts. Linguistic Insights
Studies in Language and Communication. 2005. Peter Lang.

Aleksandra MATULEWSKA Nowe trendy w legilingwistyce.
Recenzja monografii pod redakdylaurizio GOTTIEGO,
Christophera WILLIAMSA, Legal Discourse Across
Languages and Culture&inguistic Insights 117Studies
in Language and Communication. 2010. Peter Lang.

Komitet redakcyjny, doradczy i recenzenci 2012

19

49

67

87

101

111

113

117



Preface

This volume ofComparative Legilinguisticgontains five articles. Two of them refer to
language and terminology in legal settings, two to legal translation and one to legal corpora.

Michal KUBANEK and Ondlej KLABAL from the Czech RepublicRlain or
Archaic: The New Czech Civil Code Going against the Fldiscuss the terminology
included in the new version of Civil Code of the Czech Republic which will enter into force
on January 1, 2014 and terminological decisions made by legislators. The analysis and surve
carried out by the authors have revealed that the applied terminology is to a large extent
unknown to lay people. However, the authors remind the readers that statutory instruments
play a very special role and therefore they cannot be expected to be understood by everyone.

The second paper by Mami Hiraike OKAWARA from Japbay(Understanding
of Legal Terminology in the Era of the Japanese Lay Judge $y&tednes upon the
unintelligible nature of legal terminology from the perspective of persons not well versed in
law, that is to say, lay judges and the attempts to make the terminology more easily accessible
and understandable for them. In the second part of the article a case study is presente
illustrating the discussed terminological quandaries.

Hanna JUSZKIEWICZ (Poland) in her paper titi@issolution of Marriage:
Functional Approach to Polish-English Translation of Selected Court Docurpergsnts
the analysis of problems which may be encountered when translating selected court
documents in divorce and judicial separation cases. The research reveals that translators nee
a more advanced and context sensitive legal dictionary than the typical ones available on the
market.

tukasz ZYGMUNT, a Polish prosecutot,ekical Pitfalls in Polish-English Legal
Translation: a Case Study Involving Students of English Philology in Potleals with
difficulties connected with the lack of full equivalents for Polish legal terminology in English.
The author presents a selection of examples and discusses why they may not be considere
sufficiently equivalent.

The next section contains only one paper by Juliette SCOTT from theCaiK (
Genre-Specific Diy Corpora, Compiled by Legal Translators Themselves, Assist Them in
‘Learning the Lingo’ of Legal Subgenrgsho presents very inspiring research into the role
of corpora in legal translation. The author rightly notes that highly specialized corpora are
indispensible in the legal translators’ work especially if there are no legal dictionaries and
thesauri for a given language pair.

The last section in the volume contains three reviews. Marcus GALDIA reviews
The Oxford Handbook of Language and Law, edited by Peter M. Tiersma and Lawrence M.
Solan published by the Oxford University Press in 2012. Karolina KACZMAREK reviews
Vagueness in Normative Texdited by Vijay K. Bhatia, Jan Engberg, Maurizio Gotti and
Dorothee Heller published as 23 volume of the Linguistic Insight Series. Finally, Aleksandra
MATULEWSKA reviews the book edited by Maurizio Gotti and Christopher WILLIAMS
titled Legal Discourse Across Languages and Cultuiesie 117 ofhe series Linguistic
Insights edited by Maurizio Gotti and published by Peter Lang.

The editors hope that this volume of our journal will be of interest to its readers.






PLAIN OR ARCHAIC: THE NEW CZECH CIVIL CODE
GOING AGAINST THE FLOW

Michal KUBANEK
Department of English and American Studies, Palacky University in Olomouc
Kiizkovského 10, 771 80 Olomouc, Czech Republic
michal.kubanek@upol.cz

Ondrej KLABAL
Institute of Translation Studies, Charles University in Prague
Hybernska 3, 110 00 Praha 1, Czech Republic
o.klabal@gmail.com

Abstract: The article presents the discussion on the wording of the new Civil Code of the Czech
Republic which becomes effective on January 1, 2014. Some critics claim that the Code contains
many newly coined or re-introduced terms which are unknown to the general public and may even
feel archaic. Inspired by this debate, a survey was carried out in which a group of students was
asked to assess the perceived familiarity with ten terms selected from the new Code and also mark
the terms with respect to their perceived stylistic features. All the terms had been analysed with
respect to their relative frequency in various text types using the Czech National Corpus. Only one
term was assessed as known by more than 40% of the subjects. The same portion of the subject:
marked six terms as archaic and five terms as strangely formed. The results show that the debate
on the wording was justified. Nevertheless, the requirement for accessibility of legal documents to
the general public should be seen with due consideration to various functions, situations and
contexts in which individual genres and text types are used.

KEywoRDS legal drafting, plain language, term motivation, archaism, Civil Code

SROZUMITELNOST NEBO ARCHAI CNOST: NOVY OBCANSKY ZAKONIK
POPIRA TRENDY

Abstrakt (Czech /¢esky): V Uvoduclanek seznamuje s diskuzi oémfi nového obanského
zakoniku Ceské republiky, ktery nabyvagianosti 1. ledna 2014. Podleskterych kritickych
ohlagi zdkon obsahuje mnoho noutvorenych nebo ztiné zavedenych termin které véejnost
nezna

a které mohou dokoncédigobit archaicky. Na zakl@déto diskuze byl proveden vyzkum, v rdmci
kterého mila skupina studefitza Ukol ozn&t deset termifi vybranych z nového zakona
s ohledem na to, zda si mysli, Ze jejich vyznam je jim znamy, a daleitpjak tyto terminy
vnimaji s ohledem na jejich stylistickou hodnotu. U vSech terrbiyla provedena analyza se
zamétenim na jejich relativni frekvenci vziych typech text s vyuzitim Ceského nérodniho
korpusu. Pouze jeden termin byl o jako znamy vice nez 40 %astniki vyzkumu. Stejny
podil Gastniki ozn&il Sest termif za archaické ag termini za neobvykle utvi@né. Vysledky
nazn#&uji, Zze diskuse o zmi zakona byla opra¥na. Nicmég pozadavek na vSeobecnou
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srozumitelnost pravnich dokuménpro Sirokou végjnost je teba vnimat ve vztahu kznym
funkcim, situacim a kontexin, v ramci kterych se jednotlivé zanry a typy tepouZzivaji.

KLICOVA sLOVA (Czech /&esky): tvorba pravnich dokuméntsrozumitelny jazyk, motivace
termini, archaismus, atansky zakonik

PROSTY CZY ARCHAICZY: NOWY CZESKI KODEKS CYWILNY PLYNIE PODPRAD

Abstrakt: Jzyk nowego czeskiego kodeksu cywilnego, ktory wigjde zycie w styczniu 2014,
wywotat w Czechach dyskusj Niektorzy krytycy twierdz, ze kodeks ten zawiera wiele nowo
utworzonych lub wprowadzonych ponownie termindbwor&t & powszechnie niezrozumiate i
mog brzmig archaicznie. Debata ta data powdd do przeprowaazbadania, w ktérym
poproszono studentéw o oklenie stopnia znajondoi wybranych terminéw z nowego kodeksu
oraz okrélenie ich cech stylistycznych. Wszytkie terminy tadg przeanalizowane podatem
czgstotliwosci wystkgpowania przy gyciu Narodowego Korpusugdyka Czeskiego. Tylko jeden

z badanych terminéw zostat oceniony jako zrozunmpaez 40% respondentéw. Taka sama liczba
badanych okrdita sze&¢ terminéw jako archaiczne i g jako utworzone w dziwny sposob.
Wyniki pokazuj, ze debata na temat sfomutowania nowego kodeksudaglsadniona.

1 Introduction

The fact that the language of legal drafting tetmide archaic is a well known and
documented phenomenon. In this respect, Matill®§203—-94) identifies the following
reasons: conservative mentality of lawyers, lormmding tradition of certain legal
documents, efforts to avoid ambiguity and use “préwvordings, and in some cases the
tendency to use solemn and conservative languagethypritarian regimes.

On the other hand, there have been attempts tommetfee style in which legal
documents are written to make them more underskdedand accessible to the general
public. Petelin (2010) provides a brief accounttlodé plain language movement in
English speaking countries where such campaignms sede particularly prominentin
2010, the European Commission started its own camp#or clear writing and
published simple guidelines individually for eadhtloe twenty-three official languages
(Wagner 2010). The aims of such campaigns are senjlar: to facilitate effective
communication with fewer errors and thus ensuré sagings, to respond to the call of
the users of legal documents and the requirememiesed by various authorities, or to
improve the image of lawyers (Asprey 2003, 33-59).

Voices critical of these attempts should also bentioeed. In his essay “A
Defense of Legal Writing”, Richard Hyland (1986)gaes that the major difference
between legal writing and other written discourdesthat law requires highly
conceptualized thinking. The author concludes that:

despite the critics’ fervent wish and the ideatspign appeal, legal concepts cannot
be translated into Plain English by looking in eghurus, and it is either delusion or

! Apart from the initiatives and movements in theteth Kingdom, USA, Canada, and Australia,
the website ofrhe Plain Language Action and Information Netwiimks to similar campaigns in
Sweden, Portugal, and Mexico (www.plainlanguageggimgPL/world/index.cfm).

8
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demagoguery to proclaim that those with no legghing might understand a legal
document merely because their vocabulary includlesf ahe words in which it is
written (1986, 618).

From the linguistic perspective, critics primaripoint out that language is
a structured and stratified phenomenon, a systemtefinked systems. In their review
of plain English campaigns, Chovanec and Budiko2808) warn against hasty
judgements regarding the seemingly inaccessible mwawhich legal documents are
written. The authors stress that successful comeation always reflects functional and
situational conditions which give rise to the varief styles, genres, and text types that can
be identified in a language. It would be unreastenab“flatten” these functional means of
communication, as well as to expect that each sl discourse would be understandable
to everyone.

In 2011, the Czech Republic witnessed a debatchewbrding of the newly
drafted Civil Code. While it is virtually alwaysédlcontent of the bills which is discussed
by politicians, experts, media, and the generalipuin the case of the new Civil Code it
was also the language and especially some terntsinsié what was commented on.
This article therefore introduces the principlesandl grounds for the new Code and the
major voices of the debate on its wording. Inspiogdsome of these opinions, a survey
was carried out to see whether the debate wafigassti

2 The New Civil Code

The new Civil Code of the Czech Republimme into force on March 22, 2012 when it
was signed by the President, but it will only beeoaffective on January 1, 2014 so that
all interested stakeholders may familiarize theneslwith it. At present, the Civil Code
which came into effect in 1964 in the former sastad Czechoslovakia is still effective
in the Czech Republic with more than thirty amendimavhich have been passed after
the revolution in 1989. Considering the period afjim, the Code diverges from the
continental law ideologically, terminologically, agell as systematically. As for the
ideology, the existing Civil Code, in line with tlsecialistic law, places little emphasis
on the man and related issues, which are regulat&dsections only. As for the legal
system, private law is currently fragmented in sabkaws, with fields such as Family or
Labour Law having separate code-like acts. Wittarédo the terminology, the existing
Civil Code intentionally avoids some traditionalvate-law terms because Private Law
was deemed not to exist, and replaced them withlynewined artificial terms (e.g.
svépravnostvas substituted bgravni zpisobilos). Therefore, more than ten years ago,
the drafting process started with the aim to createew law which would ultimately
replace the Civil Code of 1964.
The new Code is to a great extent based on a gmesmtnbill of 1937, which

was, however, never adopted due to the politicakld@ment in Central Europe of that

2 The Code is included in th@ollection of Acts of the Czech Repuldid referred to under its
number 89/2012 Sb. Full text in Czech may be foainlktp://obcanskyzakonik.justice.cz/tinymce-
storage/files/sbh0033-2012.pdf.

9



Michal KUBANEK, Plain or Archaic: The New CzechiCBode...

time. The 1937 bill conceptually followed the Auat-Hungarian ABGB Code.
Therefore, the new Civil Code aims at adopting ABGB values, while being more
modern and fit for the Z'lcentury at the same time. Three underlying priesipf the
new Code include: convention (i.e. conformity wittke continental law and more
generally with the Roman Law); discontinuity (witbgard to the 1964 Code), which
often manifests itself in the area of terminologyd dexis; and integration (i.e. paying
heed to the European legislation). Furthermore,néneg Code is more anthropocentric
than the previous one (see above).

The debate on the wording of the new Code becamecwdly prominent
before its final reading in the Parliament in autuB011. Critical voices of people of
different professional backgrounds could be hearthé media. To mention but a few,
Tomas Mottl, Vice-President of the Union of Judgagmits that the Code brings a lot of
positive things, but at the same time he belietas it was not necessary to make such
a thick line and replace well-established and defilegal concepts with new ones. Jan
Hurdik, Professor of Civil Law at the Faculty of icaMasaryk University in Brno,
thinks that “[tlhe authors apparently suppose thatCode will be more likely used by
people well-versed in law”. Stanislav P&k, lawyer and a Member of Parliament for
one of the government parties claims that “[o]rdynaitizens will surely be lost. They
will need the assistance of legal professionals éveommon situations”

While some critics maintain that the Code contam@y newly revived terms
which are unknown or feel archaic, the Ex-Minisi€dustice Ji PospiSil argues:

The degree to which the language is archaic oisnatvery leading question. | am
not a linguist. For me, it is crucial that it caa bnderstood. But it is part of the
cultural heritage and it builds on the legal triaxditin this region. So, in my opinion,
a certain degree of archaic form is not a proBlem

In the same interview, PospiSil also mentions tlethas no signs that the new Code
would not be understandable and easily accessiblgolung people. This claim inspired
a survey which is described in the following secti®he aim was to obtain judgement
concerning perceived familiarity and stylistic iaes of selected terms from a group of
university students. Due to its emphasis on indialdexical items, the survey offers
only a very limited insight into the very complelifgnomenon of legal drafting.

3 The quotes and paraphrase are all taken from anamming article published in an online
magazine and translated from Czech into Englisthbyauthors. (Bmec, Jan. 2011. “Nad novym
oh¢anskym zakonikem se stahkzka mra&na.” Aktualre.cz July 23. Accessed May 15, 2012.
http://aktualne.centrum.cz/domaci/zivot-v-ceskuielaphtml?id=708108.).

% The quote is taken from an interview with the Einldter of Justice #i Pospisil who had been
responsible for passing the Code in the Parliarime@011. The quote was translated from Czech
into English by the authors. @isiec, Jan. 2011. “Ministr: Revoluci v pravu piSerdedt, na lepsi
nemam.”Aktualre.cz August 28. Accessed May 15, 2012.
http://aktualne.centrum.cz/domaci/zivot-v-ceskuielaphtml?id=710578.).

10
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3 The Survey

3.1 Material

For the purpose of the survey, ten terms were teeldfcom the new Civil Code The
selection was inspired by the discussion (sombdetdrms were specifically mentioned by
experts as problematic). All the selected termssargle-word nouns and none of them is
present in the still valid Civil Code of 1964. Ttegms were split into two groups of five
members each in order to better concentrate oph&aomena which terminographers find
relevant for the suitability of terms.

Group 1: Morphologically motivated terms derived from relaty common stems. Czech as
a predominantly synthetic language has a rich iovgrof affixes. PoStolkova, Roudny and
Tejnor (1983, 36—42) describe derivation as orteefundamental term-formative means in
Czech concluding that there is a strong tendenaartts systematic usage of individual
affixes within a single domain for referring to tbencepts of the same semantic class. This
systematic motivation facilitates semantic cladfyterms and makes their meaning more
easily accessible (cf. also Sager 1997, 27-4Imifmphological motivation in English).
Group 1 therefore serves to investigate the efféctnorphological motivation on the
perceived qualities of terms.

The following list gives English equivalents or &mtions of the terms,
simple morphological, analyses, and the ratioshefderived word to its stem word as
indicated by the Czech National Corpg&NC).

Rozhrada— a physical division between plots of land (edence, a ditch...)0z-
(pref) : to divide

+ hrad(ba) (stem): wall, fence; derivation ratio 2 / 21343.

Soupojis¢ni — co-insurancesou- (pref): together +pojisteni (stem): insurance;
derivation ratio 42 / 103178.

Svagrovstvi- relationship in-law (of a brother or sister aw); Svag(ovd) (stem):
brother (sister) in-law +stvi(suf) : -hood (cf. parenthood); derivation rati®/16057.
SluZebnost servitude: a burden attaching to an estatehibenefit of an adjoining
estate or of some definite persaiyzba (stem) : service +nost (suf): -tude (cf.
gratitude); derivation ratio 364 / 638955.

Vyprosa— precarium: gratuitous loan in which the lendeegthe use of a thing in express
words, revocable at pleasuw(y)- (pref): “to procure by means of the activityeeéd to
by the stem” +progit) (stem): to ask (for somethinga {suf): “the product/service
obtained from the activity referred to by the sted®rivation ratio 1 / 73154.

® Since the purpose of the present study is prignasiintroduce the debate on the wording of the
new Civil Code and only suggest a way of gainirgight into the issue, the scope of the survey was
limited to ten terms in order to keep it compaal aonvenient for the subjects. As mentioned by the
critics, the new Civil Code contains a number afpgmatic terms; for illustration, other terms whic
might have been considered for the survey inchirdba (possession)ypuditel(an ejector; a person
who ejects another person from possesdmmeficien{beneficiary), oprizhon(a cattle drive).

% Data and comments concemning selected terms aesl lmm the SYN corpus which combines all
synchronic written corpora created and managed uhel@roject of the Czech National Corplegky
narodni korpus). It contains texts from the pebetiveen 1990 and 2010 with the total amount of 1.3
billion tokens.

11
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Group 2: Terms with specific distribution within the lexitoln the theory of terminology,
one of the requirements for terms is that theystyestically unmarked with no expressive or
emotional load. It should, however, be noted ttiter @ word has been taken from the
general language and defined as a term in a spdoifhain (assigned to a concept), it loses
its markedness (Postolkova, Roudny and Tejnor 188377). Group 2 was compiled in
order to investigate perceived stylistic featured markedness of the terms.

The following comments are based on the resultseafches for the relative
frequency of distribution of individual terms (leras) within the text-types recognized
by CNC. It should be noted that apart from the tprokura the remaining four words
are often used not strictly terminologically in tlespective sources.

Zavdavek- advance payment/earnest payment; the word appithrthe highest relative
frequency in works of fiction (49 tokens) and namtidn (23 tokens) predominantly in the
religious contexts, and in newspapers and magain8sokens).

Pachty — tenant (a party to gale); the word again appedtts the highest relative
frequency in works of fiction (65 tokens includifay example the Czech translation of
Harry Potter and the Prisoner of Azkabathen in non-fiction publications dealing with
history (29 tokens), and in newspapers and magag@fetokens).

Vynenek- right to a granny flat; the word concludes theug of three words which were
found with the highest relative frequency in wodsfiction (54 tokens), then in non-
fiction publications (20 tokens), and in newspajzerd magazines (175 tokens). In most
contexts, the word has no abstract meaning, kersréd the flat or part of a house as such.
Prokura— procuration (a power of attorney related to mga business); the term appears
almost exclusively in books and dictionaries deglivith law and economy (91 tokens)
and with much lower relative frequency in newspaget magazines articles dealing with
the same topic (123 tokens).

Spolek- club, association; unlike the previous words, ¢ine is much more frequent in the
general language (74736 tokens in CNC). Its redtiequency shows that it most often
appears in newspapers and magazines, but alsoctionfias well as non-fiction
publications.

In addition, all terms were checked against a mogakl normative dictionary and
a bilingual translation dictionary. The monolingdédtionary of standard Czech (Filipec
2009) contains the termgavdavek vynenek and spolek and also the stems of
Svagrovstv{Svagy, vyprosa(vyprosi), andpachty: (pach). The dictionary contains also
the derived wordprokurista but not the stenprokura Rozhrada soupojiséni, and
sluZzebnostre not included. The Czech English legal dictigi&hroméa 2010) contains
all the selected words with the exception rozhrada soupojiséni, and vynenek
Pachty is also not included, only the stgmachtand another derived womhchtovné
The relatively high coverage of these terms in bilengual legal dictionary is just
another proof of the fact that the concepts intoeduare not new as such, but had been
part of the legal theory even before the introdurctif the New Civil Code.

3.2 Subjectsand Procedure

Forty students of English for translators and imteters at Palacky University in

Olomouc took part in the survey. Out of them, 28enat the BA level and 12 at the MA

level of study, 7 were male and 33 female. All 8tedents were native speakers of

12
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Czech and all of them had already passed an inttodu course which deals with
concepts referred to in the survey (word formatistylistic value, archaic, foreign
origin; see below).

Before starting the completion of the survey adstared via an online form,
the subjects were instructed stressing the follgvgaints: give us your own opinion on
the following terms; it is not a test, there arecoorect or incorrect answers therefore do
not search for the meaning of the terms on therieteor in any dictionary. It was not
mentioned that the terms are all taken from the Gaml Code. There was no time limit
assigned. After the completion of the survey, snislevere asked to fill in a short
guestionnaire focusing on their specific experiendth legal matters, e.g. studies at
a faculty of law, part-time job in a company degliwith legal matters, or extensive
experience in translating legal documents. Non@fktudents reported any specific law
experience.

The terms were presented to the subjects in twadsuThe first round
investigated the degree into which the subjectsféghiliar with each term. They could
choose one of the following three options:

a) | do not know the term and | would not be ableuess its meaning.

b) I do not know the term, but I think | would be atigyuess its meaning.

c) | know the term and | would be able to explaimisaning.

No actual proof (e.g. providing a definition or laotce out of multiple options) that the
subjects knew the terms was required.

In the second round, the subjects were asked tyejedch term with respect to
its perceived stylistic features. The subjects @¢alloose one to three options out of the
following seven completions of the statemerihink that the term is . ..
a)used in general language
b) used in special languages
c) used in the language of law
d) archaic
e) strangely formed
f) of foreign origin
0) poetic

3.3 Resultsand Discussion
The results of the two rounds eliciting subjectssessment of the selected terms are
shown in Figure 1 (familiarity) and Figure 2 (styic features) below. As for the Group
1 focusing on morphological motivation, none of teems were judged as known to
more than 50% of the subjects. On the other harth thie exception of the term
rozhradathe other four terms scored relatively high (7084nmre) when the answers in
which the subjects felt that they either knew omidobe able to guess the meaning of
the terms are combined. This observation seemsti taccord with the claim that
transparent morphological motivation is a desirdelture in terms because it brings
easier access to the meaning of the terms.

Of course, the design of the experiment gives raofpthat the subjects do
really know the correct legal definitions of thents judged as known or guessable. This
issue may become apparent when the results ofiheéaunds are compared. The terms
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sluzebnostind vyprosawere marked as known or guessable by 70% and 808eof
subjects respectively, but Figure 2 shows that dréyd 5 subjects respectively assigned
these terms specifically to the language of lawrddoer, both terms were marked as
archaic by more than 60% of the subjects. Theadtsesuggest that the subjects might
not have been aware of the specific legal meaniitigese terms.

Also, it is interesting that four out of the fiverins (ozhrada soupojiséni,
Svagrovstyivyprosg received high scores as strangely formed teris.térmrozhrada
which was marked as completely unknown by almo$t @@ the subjects was coined for
the new Code and its structure is quite complex apdque. On the other hand,
Svagrovstvivas most often marked as known or guessable. érheftts into the class of
words derived with the suffixstvi (soused-stvineighbour-hooddet-svi child-hood,
still it was felt as strangely formed by the highesmber of subjects in the survey. This
observation suggests that the subjects might haee beferring in their judgements to
the rather unusual combination of relatively commsiams with the given affixes
creating strangely sounding words rather thanémtiocess of word formation as such.

Group 2 which was intended specifically for the estigation of stylistic
features of the terms brought interesting resudtsvall. The termpachy andvynenek
were marked as completely unknown by more than 80%e subjects even though
these terms appear also outside legal documerftstion. At the same time, the two
terms were marked as archaic by 67.5% and 92.58#teasubjects respectivelgachty
even scored relatively high as poetic (30%). Takioth groups of terms in the survey
together, six out of the ten terms were felt ahaicby more than 40% of the subjects.
Given the requirement on minimizing term markednéss observation shows that the
discussion on the wording of the Code was justified

Similar to the observation in group 1 regardingiatfamiliarity of the subjects
with the definitions of the termgavdavekvas judged as known or guessable by almost
90% of the subjects but majority of them assigried the general language which again
suggests that the subjects might not have beeridamiith its specific legal meaning.
The case might be, as the concordances from the €@, that the term is used in
general language in more abstract meaning refetoirgy promise or even enticement.

The results obtained faavdavekare similar to those fospolekwhich also
scored high as a word from the general languageriening of which was judged as
known or guessable. But unlikeavdavek none of the subjects considersfdolek
archaic, strangely formed, or poetic. Thereforemight serve as an example of an
unmarked term taken from the general languagedapiecial language of law where it
has been assigned to a specific concept.

Finally, the termprokura was correctly identified as a term of foreign arig
(40%) and as belonging to the language of law @J.3 his might be due to its long-
standing presence in the Commercial Code of 1991.
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Figure 1: Subjects’ perceived familiarity with ttegms.

used in | used in ustﬁcé in stranel of
general | special lanquadel archaic formge dy foreign | poetic
language| languages ofglawg origin
Rozhrada 4 11 7 18 17 0 4
— | Soupojiséni 1 14 29 2 16 0 0
g Svagrovstvi| 12 5 10 5 21 0 2
@ | SluZebnost 9 7 4 24 6 0 B
Vyprosa 2 3 5 30 19 0 6
Zavdavek 24 4 6 18 1 0 3
(;l_ Pachty 3 3 2 37 3 0 12
3 Vymeének 13 7 7 27 4 0 4
O | Prokura 2 11 31 7 4 16 0
Spolek 39 6 8 0 0 0 0

Figure 2: The number of subjects’ assessment coimgeistylistic features of selected
terms. The darker the background colour of eachtleselhigher the number of subjects
who marked the respective term with the given stiglifeature.
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Conclusion

Overall, out of the ten terms which were selectadlie survey on perceived familiarity
and stylistic features six terms were marked dsaéc@nd five as strangely formed by more
than 40% of the subjects. Therefore we may condhalethe discussion on the wording of
the new Civil Code was justified.

Generally, certain issues seem to be worth addgessthe process of drafting legal
documents. The results for example show that mdwplually motivated terms based on
common stems are relatively more easily accessibile the re-introduction of previously
used terms is more problematic. It is also adves#iat linguists should be more involved in
the drafting of important legal documents becabsgy tan provide valuable insights into
language functioning. In the case investigatechis survey, it would be particularly the
processes of term mativation and demotivationgissf stylistic features, presence and loss
of markedness, or function, situation and contersiive usage of terms.

Finally, the demand that legal documents shouldrserstandable and accessible
to the general public should also be reflected Gnen the specific properties of legal
thinking and conceptualization, it might perhapsne reasonable to focus on individual
genres and text types which correspond to varioosmwnicative situations, functions and
needs. It this case, it might be interesting teeokesin what ways, if any, the new Civil Code
will be introduced to the general public and how tixt types used will differ linguistically
from the wording of the Code itself.
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Abstract: This paper discusses the unintelligible nature of legal terminology from lay perspectives
in the era of the lay judge system. First, | will introduce Japan’s first plain language project which
was set up by the lay-judge preparatory headquarters of Japan Federation of Bar Associations in
preparation in 2005 for the lay judge system introduced in 2009. The project paraphrased sixty-one
legal terms, which were important for lay judges but not known to lay people. | will show some
rewording work, which was conducted by joint effort between legal and non-legal experts of the
project. After the discussion of the rewording work | will move to a mock lay judge trial which
was held by Maebashi District Courts, together with Maebashi District Public Prosecutors’ Offices
and Gunma Bar Association in 2006 to prepare for the lay judge system. | will focus on one
unintelligible legal terminology, ‘murder through willful negligencaiifitus no kdi and discuss

how the intent to murder was determined in a deliberation of a mock trial, using a discourse
connective, ‘the only thing is that...’ (taflarhe introduction of the lay judge system has therefore
given a prodigious opportunity to work on plain legal language in Japan.

RYERRCSTITROZEAFEOERICOVTOER

TRXIE, ZEEMAABODLAVICKEIIODVTHROBINSHLULENTH D, &
¥, 2009FNEHEHEBALCH V) BEAABLES S OBYIHIEREASIC2005F
REETNLEZERZBAERLMTODIINIODVTEN TS, A7O2 TV NTR., B
HTEETHAINTRAMNSBVEEAEIEOS BRI ET 2. KRMOBETR, 7
OSIVNOEEREFEBROZEOHBOSHRIFEEICOVTHEHT .

RIC, BUKBYUEFEBACLH LW TOnIEZE=ESRERRY O KN T2006F O
B A REFTENBRETEHEABTLEERY (LARFEH ) ZBMLEFS, "X
BOWE, EVSHTRICE>TERRBRLEEMAZFI ENOKSICLTERE ATV
KPIEDVT, A "L, OFRICEBELTHLUS, BYUEHEOEAR, ZEA
BODLYRPTERRICKEBEZBE S I,
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ROZUMIENIE TERMINOW PRAWNYCH PRZEZ NIESPECJALISTOW W DOBIE
SYSTEMU OPARTEGO NA SEDZIACH NIEZAWODOWYCH W JAPONII

Artykut dotyczy problemu niezrozumiaici terminologii prawnej przez niespecjalistow w @b
systemu opartego nadziach niezawodowych (tawnikach). Na gt autorka omawia pierwszy
projekt uproszczenia japekiego gzyka prawa stworzony w 2005 roku przez jednostgbdskiej
Federacji Izb Adwokackich w ramach przygotowywarsigstemu sdownictwa opartego na
sedziach niezawodowych wprowadzonegozycie w 2009 roku. W projekcie sparafrazowano
sze¢dziesit jeden terminéw prawnych, ktora svazne dla gdzidow niezawodowych, ale nie s
zrozumiate dla niespecjalistdw. Ngshie zostal omowiony prébny procesdswy przepro-
wadzony w 2006 roku przed wprowadzeniem systemutega na edziach niezawodowych
w zycie. Autorka koncentruje &ina niezrozumiatym terminie “zabdjstwo przez $mg
zaniedbanie” fihitus no kgioraz konektorze dyskurg¢ada

Introduction

The implementation of the lay judggaiban-ir) system in 2009 has opened the way to plain
legal language in Japanese courts. In this papfly introduce Japan’s first plain language
project of which | served as an academic memhiker discuss how the intent to murder is
determined in a deliberation of a mock trial. L&ygons seem to find it difficult to make the
distinction between ‘murder through willful negligee’ and ‘recklessness’, though this
distinction is the boundary between ‘murder’ andrslaughter’. This is because lay persons
may lack the notion of ‘murder through willful nagince’. | will show how ‘murder through
willful negligence’ is understood through the dission between professional judges and lay
judges. | would like to emphasize that legal eXpedine-consuming efforts as well as
cooperative work between legal and language expesteffective for lay understanding of
legal terminology.

The Lay Judge System

The Japanese lay judge system is a hybrid of thevamn law jury and Roman law lay

judge systems. Like the Common law jury system,adepe lay judges decide only
a single case. However, unlike the jury systemashimon law countries, Japanese lay
judges deliberate and decide the case togetherpngfiessional judges. The deliberation
body is composed of three professional and siXudges. Not all cases are tried under
this hybrid system. Only criminal cases of serioffences are subjected to this new
system. Defendants indicted on serious offence® mavoption of being tried by the

traditional bench trial system.

Lay judges notonly render a verdict after having engaged in delibve
discussions with professional judges; they alsokwimgether to sentence a guilty
defendant. It is neither prohibited nor uncommonl#&y judges to discuss the case with
professional judges prior to the conclusion ofltrlurthermore, the presiding judge
frequently declares fifteen-minute adjournmentdaiilitate and ensure that lay judges
have an adequate understanding of what is beirsgpted in the trial.

Lay judges serve in trials in the first level distrcourts. Not only defendants
but also prosecutors can appeal the decisionsyojuldge trials to higher courts. Lay
judges are chosen randomly by computer from thet@ial roll. However, not all voters
are qualified to serve as lay judges; those wha heot finished compulsory education
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and those who have been imprisoned are disqualifeed serving, along with various
people employed in the legal system or in goverrinténally, people over 70 years old
or students have the right to be excused from tig. drials are open to the public, but
deliberations are held behind closed doors. Lay emutt judges are not allowed to
discuss their deliberations in public.

The lay judge system is not the first lay judgeteysin Japan. Japan previously
had a jury system, which was introduced in 1928 sargpended in 1943. The current lay
judge system was proposed as a pillar of judigiatesn reform in 2001. The lay judge
system is expected to make court procedures méogeat and comprehensible through
public participation.

Preparation for the Lay Judge System

Legal Professions took several measures for thelagjyudge system. | would like to
discuss two major measures: mock lay judge triald plain courtroom language
projects.

1 Mock Lay Judge Trial

To prepare for the new lay judge system, distratrts, together with district public

prosecutors’ offices and local bar associationdd tabout ten mock trials in each
prefecture throughout Japan using the same mook sesnarios between 2006 and
2009. The total number of mock trials held naticdevhas surpassed 500.

In each of these mock trials three court judgeth@ir own district court played
the role of professional judges. Attorneys of tligratt public prosecutors’ office took
on the role of prosecutors. Lawyers of the prefedtbar association performed the role
of defense attorneys. Court staff members actedefendants and witnesses. The lay
judges were recruited from ordinary citizens thidougpnnections within the legal
professiorin the area. In these mock trials the argumentatias very heated. Although
real trials are open to the public, the mock treale heldin camerato avoid criticism
about poor performance from those strongly oppdseithe implementation of the lay
judge system. Academic access to the courtroonodise of mock trials is limited to
a few researchers.

2 Plain Courtroom Language

There have been several efforts to promote theofipéain courtroom language. Public
prosecutors published a guidebook (Maeda 2006).réjept on Plain Courtroom
Language in the Preparation for the Lay Judge syst& which | will introduce in this
paper, was launched in the Japan Federation of ABBaociations (Nihon Bengoshi
Rengoukai ) resulting in the publication of two dgibooks (Nihon Bengoshi Rengoukai
2008a, b). An introductory book on legal languagef the perspective of lay persons
has also been published (Okawara 2009b). In addisome work has been done on
persuasive language in the courtroom (Okawara 200)&009a).
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The Project to Simplify Courtroom Language

In August of 2005 the Japan Federation of Bar Asdionis set up the lay-judge
preparatory headquarters in preparation for the jladge system. The project was
characterized by collaboration between legal and-lagal experts. To reflect daily
Japanese usage, the project team included langatded experts such as linguists
(Seiju Sugito, Makio Tanaka and Mami Okawara), aiaepsychologist (Masahiro
Fujita), and broadcasters (NHK announcer Tomoo Kadd Fuji TV analyst Yukito
Minowa), together with lawyers and criminologiss kegal experts regard themselves as
language experts, the incorporation of non-legaleets in a Japan Federation of Bar
Association project was a highly unconventionalhmetfor Japan.

1 Survey

The plain language project needed to gain a clgmereption how lay people feel about
legalese. Therefore, the project team decidedewtify three features:

(1) the type of legal terms which lay people feéy knew;

(2) how lay people actually understood the tetmey thad indicated they knew;

(3) the type of vocabulary lay people used whey tlvere explaining those

‘known’ terms.

The project first selected fifty legal terms fromang legalese commonly used
in the courtroom, using legal textbooks which imiguverbal exchanges in criminal
trials. Needless to say, their own criminal coxperience of attorneys was reflected in
the process of selecting fifty words.

The survey was to be conducted to obtain lay péotieughts about the fifty
legal terms, using a field research method cal@ghitive interview. The respondents of
the surveys were 46 lay people consisting of usiteistudents and office staffs. The
respondents were first asked Question (1) to edtyhword. If a respondent answered
‘yes' to Question (1), then Question (2) was gitvernhe word to which the respondent
gave the ‘yes’ answer. Those who answered ‘not wes the end of the survey on the
word with ‘no’ answer. In Question (2) there areefianswers to choose. The responded
answers were converted into a five-point ratinglescavhere 1 is ‘not at all’ and 5 is
‘very well’. After obtaining answers to Question),(2he experimenter encouraged
respondents to talk about fifteen or twenty sekbétgal terms freely. By doing so, the
experimenter collected verbal information on legaleThe survey thus identified types
of vocabulary lay people used when they were erjigithose ‘known’ terms.

The fifty words were first arranged in order oéthumber of ‘yes’ answers to
Question (1). Then, the average score of each tegal answered in Question (2) was
listed in descending order by score. We have faumdrrelation between Question (1),
the category of ‘heard-of-feeling’ and Question, (f)e category of ‘already-known
feeling’.

The degree of importance of the fifty words was suead by a survey for attorneys,
using a five-point scale. Although there was a rd&fi correlation between lawyers’
‘important-word’ feeling and lay peoples’ ‘heardHekling’, the correlation between
lawyers’ ‘important-word’ feeling and lays’ ‘alregdknown’ feeling was distantly held.

" Fujita played a pivotal role in conducting thevay. See Fuijita (2005).
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This means that lay people have heard of ‘imporfegal terms’ but it does not
necessarily mean that lay people feel that theywktite meaning of these important
legal terms.

With these findings, the fifty words were then sléied into four groups:

a) important but not known;

b) important and well-known;

c) notimportant but well-known;
d) neither important nor known.

From the classification based on the survey, tiogept concluded that Group a)
requires explanation and rewording; Group b) wassittered to take fewer measures;
Group c) demands caution for lay understandingu@m) should be given less priority.
The project team commenced paraphrasing legal teriiee order of a), b), ), and d).
In the process of paraphrasing, the project teaatladd the type of vocabulary used
when explaining their ‘known-words’ so that we abylidge how correctly they knew
legal terms.

2 Rewording Work

Most of the time spent on the project was rewordimgrk. Rewording work was
conducted by joint effort between legal and noralegxperts. Legal experts offered
legally adequate but rather lengthy explanationslégal terms under examination.
Language experts then provided understandable fieft flaraphrases to these words.
After a long discussion about each legal term,gap of understanding between legal
and lay cultures was narrowed; comprehensible aifficient rewordings were thus
produced.

I would like to illustrate this paraphrasing pres®f legalese with an example of
‘suppression of rebellion’heinkou no yokuat¥u ‘Suppression of rebellion’héinkou no
yokuaty is not a legal technical word, but it is a mandaphrase written in charging facts in
a case of robbery, for the purpose of distingughiabbery’ from ‘theft’. ‘Theft’ indicates
taking someone’s property with the intent to peremtly deprive them of it while ‘robbery’
requires a form of violence or threat of violensedito deprive someone of their property, in
addition to the definition of ‘theft’. ‘Suppressioof rebellion’ hankou no yokuajuis
therefore used to clarify that the defendant useckfor imposed fear on the victim in order
to prevent resistance in charging facts as follatve: defendant suppressed the victim's
rebellion and stole 32,000 yen from the victim'g ba.

‘Suppression of rebellion’, however, is an incontyaesible phrase to Japanese lay
people. In Japanese, ‘suppression’ indicates thaeene in authority puts down either
anti-social or anti-Establishment movement by udorge or making it illegal. On the
contrary, ‘rebellion’ means a more personal violaction by someone who is trying to
change his or her current status, to give one eban rebellious child’. Therefore,
Japanese lay people would conjecture that a poticersuppressed’ the defendant’s
‘rebellious’ conduct.

At a project meeting, non-legal experts were ceafuwith ‘suppression of
rebellion’ and could not understand ‘who’ did ‘what the charging facts. Therefore,
language experts offered a clearer rewording frbwirtlinguistic sense: the use of
‘resistance’ {eikoy instead of ‘rebellion’ifankoy. As ‘resistance’téikoy indicates ‘an
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attack consists of fighting back against the peraio has attacked you’, language
experts said that lay people could imagine thatdbfndant put down the victim’s
resistance, using ‘suppression of resistance’. Heweattorneys and criminologist
disagreed with the use of ‘resistanc&ioy instead of ‘rebellion’ lfankoy. It is
because ‘rebellion’Hankoy includes the notion that the defendant’s threastrong
enough that a victim cannot fight it back. Therefdhe use of ‘resistanceé{koy limits
the interpretation of the defendant’s robbery caid@sfter a long discussion, the project
team concluded that ‘suppression of rebellidmr(kou no yokuatjumeans that the
defendant put the victim into fear physically adlws mentally, and that it includes the
victim’s submission despite his or her failed rizsise.

3 Result

On November of 2005 the project team presentednterii report on sixteen legal
terms, which was widely covered in the media. Thielip prosecutors’ office was mildly
critical of the paraphrase of ‘opening statemebtutou chinjut). In our paraphrase
‘opening statement’ is ‘a story read by a publiogacutor or a defense counsel at the
beginning of the examination of evidence’. As palgrosecutors indict a defendant for
a certain crime with absolute confidence in Japhey thought the usage of ‘a story’
makes their opening statement a mere conjectuaecaminal act. As Article 296 of the
Code of Criminal Procedure puts ‘at the outsetheféxamination of evidence, a public
prosecutor shall make clear the facts to be prdwyeevidence’, public prosecutors have
used the term ‘fact’, not ‘story’. However, in dailapanese the term ‘fact’ is ‘a piece of
information that is known to be true’. If the woffdct’ is used in the paraphrase of
‘opening statement’, lay people would find it difflt to understand that the burden of
proof is placed on the prosecution. ‘The term ‘gtowhich was originally considered a
misuse, has become an acceptable word in the ¢ag pfstice system.

On April of 2008 the paraphrase work on the sixtye degal terms was
completed and published in two books by a well-kngwblisher named Sanseido: one
book (Nihon Bengoshi Rengokai 2008a) for lay peppi@andbook of Courtroom
Language for Lay PeoplSaiban-in no tame no Houtei Yougo HandbBpakd the other
(Nihon Bengoshi Rengokai 2008b) for legal expeiith whe highlights of the discussion
between lay and legal exper@purtroom Language in the Era of Lay Judg®aiban-in
Jidai no Houtei Yougo It is also included in an electric dictionarydesby Casio.

Murder through willful negligence (mihitsu no koj

In Japan the categories of types of murder arepetified using (idegree, ¥ degree, etc.).
To clarify the several types of homicide, ‘interithurder and manslaughter by negligence’
are stipulated in The Penal Code of Japan of 208 (Law Bulletin Series) as folloftis

Intent

Article 38. An act without intention of committing crime shall not be punished.
Provided that, this shall not apply when otherveigecified by law.

8Death or bodily injury, etc. caused by negligeirteonduct of business’ is also stipulated in the
Article 211 in the Penal Code. As the Article 281t relevant to the discussion of this paper, the
Article 211 is not included in this section.
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Homicide

Article 199. A person who kills another shall bengghed with death or penal servitude
for life or not less than five years.

Manslaughter caused by negligence

Article 210. A person who causes the death of ardily negligence shall be punished
with a fine of not more than five hundred thousgad.

‘Homicide’ is thus differentiated from ‘manslaughtey negligence’ with the existence
or nonexistence of ‘intent’.

A difficulty in the Japanese Criminal Code is thanhalty is broadly stated, and
determination is left to interpretation by legapers. When a defendant is found guilty
of ‘intent to kill’, his or her possible penaltyasts from a five-year jail sentence term to
death penalty. When a defendant is found guiltynefgligence’, the penalty carries
a maximum fine of 500,000 yen. For a defendanfitie judgment regarding the nature
of his criminal act is literally a matter of lifend death.

Homicide is classified into two main categoriaatent’ (koi) and ‘negligence’
(kashits). ‘Intent’ (koi)® is furthermore divided into two types: ‘definitetént to
murder’ kakutei-teki kgi and ‘murder through willful negligenceimihitsu no kai
‘Negligence’ kashitsy is then subdivided into two types: ‘recklessnda@ishiki aru
kashity and ‘inadvertent negligencenifishiki naki kashitsu Legal experts use these
four notions when they judge a homicide case.

The notion of ‘definite intent to murder’ and ‘inagttent negligence’ is easily
recognized. However, lay persons seem to find ficdit to make the distinction
between ‘murder through willful negligence’ andckéessness’, though this distinction
is the boundary between ‘murder’ and ‘manslaughfene distinction between ‘definite
intent to murder’ and ‘murder through willful neggince’ is also difficult to determine.
This is because lay persons may lack the notiomafder through willful negligence’,
which questions whether a defendant knew the st would probably result from
his actions or not. Ramseyer and Nakazato (1998) &&ccinctly explains that to be
liable for murder, one need not even know aboutpérson who dies; instead, one need
only intend to killsom@ne and take actions that do kill someone, whetthermperson
intended or someone else. If prosecutors can piltatea defendant knew ‘the results’
that would probably result from the actions he taoid took them anyway, he is
convicted of murder.

It is not sufficient to rely on accessing a defertda mind through his
confession or statement in court when determininggnt to murder’ (Kobayashi 1992,
1). Legal experts thus have worked out a conveatiomy of judging ‘intent to murder’
from the externals of a homicide rather than theriral feelings of a defendant. More
concretely, they use circumstantial evidence: #iggan of an injury, the degree of an
injury, types of a weapon, how a weapon was usegl (andomly stabbing or making
a lunge), an action after a criminal act, and n@tiVhe first four types of evidence

®‘Intent’ (koi) does not indicate ‘intent to murdesgst). More precisely, ‘intent’ Koi) includes
‘intent to injure’ as well as ‘intent to kill’. Hoawer, in the issue of the acknowledgment of
homicide, ‘intent’ is conventionally used as ‘intéa murder’.
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relating injury or weapon are considered to bentiost important in the acknowledgment of
the intent to murder; the other two are used mersupplementary evidence. Kobayashi
(1992, 2) emphasized the importance of the usiafrostantial evidence, in particular when
acknowledging ‘murder through willful negligencaiipitsu no koi

1 ‘Murder through Willful Negligence’ (mihitsu no ko)

The termmihitsu no kois a legal word coined in the Meiji era (1862—1pdRen a new
western legal concept was introduckftihitsu means ‘not necessarily’, but used in Japan
except for this legal usage. However, the terntilisused as an ordinary word in China
(Okawara 2009a, 28)Kbi’ (intent), however, is used in ordinary Japanéseugh the
legal usage ofkoi' includes a more precise definition. Attaching anknown term
‘mihitsu to ‘koi’ has made the new termgnthitsu no kdj totally unintelligible to
ordinary citizens.

At a lecture on the lay judge system offered at dhasCulture College for
citizens on 2% February 2005, | asked thirty participants to evritown legal terms
which | dictated (2008a, 27-30Mihitsu no koiis one of the legal transcription test
words. None of them gave a correct transcripti@ther, there were several curious
answers such asnisshitsu no kb(romance at a locked room) omisshitsu no kooi
(a conduct at a locked room). As the participaais hever heard the termmihitsu, they
thought my pronunciation was wrong and wrote dowdifferent word with a similar
sound misshitst(locked room). It is needless to say that thealegpncept of mihitsu
no koi, on its own, is quite difficult, but the term & makes the word even more alien
to lay persons.

2 Mock Lay Judge Trial

As mentioned earlier mock trials were held aroural ¢ountry in order for those in the
legal system and the general public to understawdrefine the new lay judge system.
This section consists of 1) a summary one of theknuases: 2) observations made by
the investigator while observing the mock trial; & introduction to the discourse
particle tadd; and 4) the text and comments from one of theabdehtions by the
professional and lay judges.

2.1 The Mistress Case

The Mistress Case is one of the mock trial casésiheall district courts in Japan. The

defendant (Junko Yamamoto) met the victim (Gorod)eat a bar where she was
working as a barmaid. Later, she became his lowerwas financially supported by

Goro. Goro was a violent man with a criminal recddeh the day of the crime, the two
had a quarrel over their relationship. Goro wadibgaier violently. Junko then stabbed
him in the right side of his back with a kitcherifer(the £'stab), upon which he pulled

the knife out of his back and continued to beat Benko grabbed the knife from Goro
and in the same motion she stabbed Goro in thenadd¢the ' stab). Goro died.

2.2 Mock Trial
| observed a Mistress case held at a district dourthree consecutive days late October
of 2007. The point of the case is to highlight fagues: the intent to murder and self-defense.
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The prosecution demanded 16 years’ imprisonmerth®accused. The court passed a six-
year sentence. The court acknowledged excessifielefehse, ‘murder through willful
negligence’ for theSistab, and ‘definite intent to murder’ for tH¥ &tab.

In the trial, the prosecution used the temmiHitsu no kdiwith restraint. Instead, they
replaced a paraphrased explanation foihitsu no kdi For example, in the opening
statement, the prosecutor said, ‘the defense lasigéms that when the defendant was
stabbing the victim with a kitchen knife, the defant did not have the intention to kill
the victim, to say nothing of the feeling thatsitall right the victim might be dead’.

2.3 Deliberations

In this analysis | discuss two questions involvangliscourse connectiiada (‘except
that...”, ‘the only thing is that...").

1. What kind of ‘words’ did professional judges trydoaw out of lay judges?

2. How did lay judges try to respond to professiondiges?

2.3.1 Discourse Connective

Japanestada 1z 7 (‘except that...’, ‘the only thing is that...”) is astiourse connective

which adds an exceptional or supplementary clauske previous clause (Morita 1980,
265), as shown in the following:

(1) (a) Ajiwalii ga,
taste topic marker good but
Bk (& (AA A
(b) tada shoushou ne ga haru.
the only thing a bit price subject marker cost
i e & » &%,
‘The taste is good. The only thing is, it's a bipensive.’

The use oftada marks a Proposition in which the speaker assuheswthat the hearer
believes is not sufficient. The speaker believeat tthe Proposition (a) requires
a supplementary explanation or an explanatory néteer tada the speaker gives a
Propaosition (b) as a form of supplementary comment.

Kawagoe (2003) notes th&dda is used as a communicative strategy to be
considerate of the hearer, referring to Brown & ibeen’s negative politeness. Brown &
Levinson (1978) developed politeness strategiesawee the hearer’s ‘face’. ‘Face’
consists of two separate kinds of desires: posfiee and negative face. ‘Positive face’
indicates the desire to be approved of by othehdlewnegative face’ means the desire
not to be impeded by others. People usually donaott to make others uncomfortable.
If one asks someone a favor, that person is pattireatened situation because people
usually do not want to reject the other’s requestd favor. Brown & Levinson then
proposed ‘face-threatening acts’ (FTA) which maklee tother uncomfortable by
threatening the other’'s desires. Before one pedoam FTA, he considers the best
strategy possible. Thus, five strategies are prho3Fhe politest strategy is not to
perform a FTA, which means you do not ask any favdhe second politest strategy is
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‘off record’, which is not making an explicit recaie The third one is ‘negative
politeness with redressive action’, which expressas's respect to the other and one’s
recognition of imposing on the other, using an espion like ‘I do not want to bother
you, ...". The fourth one is ‘positive politeness hwitedressive action’, which shows
respect to the other, using ‘is it all right if b d..?’. The least polite strategy is ‘without
redressive action, baldly’, which is a very dirgequest. In the case of Japanese
language, negative positiveness indicates one shmspect to the other, using
honorifics. Thus, the use tddaindicates the speaker is not imposing on the Ineare

Kawagoe suggests th#dda is used when the hearer partially opposes the
speaker’s statement in a polite and mitigated wayn the following:

(2) (a) Nagao: (te ni totte mite) Shinseihin desu ka?
(picking it up and looking at it) new product coatinal particle

RE: (FILE2THT) R T
o
li desu ne.
good copula final particle
‘Is this a new product? It's good, isn't it?’
Ly T9 2,
(b) Waga: Tada, kono bunya ni kanshite,
The only thing this field about
ME . =, on PH ICEL T,
uchiwa tano kaisha ni kurabete
our company topic marker other company compare
55 & 110 it ICHEXT
okureteru kara na,
behind because final particle
ENT3 hs %,
urikomi wa kanari kitsui darou.

hard selling topic marker quite difficult copula
‘The only thing is, we are behind other companiethis field.’

TV A (& Ay =elnl 355,

Kawagoe (2003:86) states that whilada agrees the other’s utterance partially, it also
points out a problem or a difference in the utteeagiven by the other. This means that
a problem or a difference in Proposition (a) isicert and Proposition (a) is revised with
the notion of Proposition (b) by the usetada
In the deliberations in the mock trials professiojudges frequently usedda

when they were trying to convince lay judgesnthitsu no kai As mentioned before,
the notion of ‘murder through willful negligences barely comprehensible to the mind
of ordinary people because lay persons lack theeamnof ‘knowing the results that
would probably result from the actions one tooliefefore, lay judges did not mention
the notion of ‘murder through willful negligencehen professional judges expected to

28



Comparative Legilinguistics 12/2012

hear it. In such a case, a judge would first par@gEha lay judge’s opinion (‘no intent to
murder’) as a Proposition (a), then the judge'snimpi (‘murder through willful
negligence’), Proposition (b) would be expresséerédida

The important point is that the lay judge’s Profiosi (a) (‘no intent to
murder’) is contrary to the trial judge’s Propasiti (b) (‘murder through willful
negligence’). Unlike Kawagoe’'s business example #Bpve, trial judges are not
opposing Proposition (a) partiallthey are presenting a completely different Prajmos
(b). If the defendant’s act is understood usingpBsition (a), he is found guilty under
Article 210 (manslaughter caused by negligencea],the penalty is ‘a fine of not more
than 500,000 yen'. If the defendant is found guiliyh Proposition (b), he is subject to
Article 199 (homicide), and the penalty is betwelmath and a five-year jail sentence.
Proposition (b) is neither a partial denial of Rysiion (a) nor a supplementary
comment to Proposition (a). It implies that profesal judges usetada as
a supplementary or a partial denial when they ateadly opposing to an opinion of lay
judges.

2.3.2 Deliberations on the®iStab

The following discourse is a 30 minutes discussibthe deliberation in the morning of
the third day. The issue is to acknowledgéitus no koi(‘murder through willful
negligence’) on the act of the first stab. Thelaixjudges are Mrs. A (60s housewife),
Mr. B (50s professor), Mr. C (40s government emply Mrs. D (50s housewife), Mr. E
(60s administrative scrivener) and Mr. F (20s g#lestudent). Trial judges consist of
a Chief Judge (50s male), a senior associate j@dige male) and a junior associate
judge (30s male).

(3) Chief Judge: ...When the defendant made the firsstab, as | explained many
times, can you say that she was aware of that besaiof her action the victim would
die or might die? | would like to focus on the defedant’s mind. What about this,

Mrs. A?

TOR, RERULITRELLE, AEARBLTVEILSIC, BFOITRTHETF
FHEHEANFESRE, HBVRIEBRLELAGBVE, WS ZENfDR>TVE
L ETADONTITR, HEADLDDHFT, CZZES, XAVICETWELL
ATThR, CCDECHRRIESTIIM R, ATAESTTH,

Sono toki, tsukisashita koui wo shita toki, nandsk&gsumei shiteiru youni, jibu no

its time pierced action obj-marker did time manmyes explain was doing as oneself of

koui de aite ga, lkeda-san ga shinuto, aruiwa skémoshirenaito,
action by the other party sub-marker Mr. Ikeda swdsker die or die may

iukoto ga wakatteita, to ieru no ka desu ne, hikdakuno kokoro no naka de. Koko
say sub-marker understand that say of is deferafdatling of inside here

w0 maa, main ni mite ikitain desu ne. Koko no tokeaw dou desu kane, A-san dou desu ka?
obj-marker look want is see here of topic how iglit A how is it
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(4) Mrs. A: | don't know what to say.
B&2EDHPABVWTT,

Chotto wakannain desu.
Alittle don't understand

(5) Chief Judge: As | mentioned a little while agowe cannot read people’s hearts. It
is impossible to grasp correctly what the other peson is thinking. So, as | said a little
while ago, we infer from the external circumstances

E2EFVELELSIZ, ADDDFRERDHDAABVSDTOR, FHICAERATE
OHLAXNVEHTELES2TVW 2125, BEBFEBZATI LR, ENSE2EF

2REKSIC. A0BEELS, HALTLKULABVATT LR,
Sakki iimashita youni, hito no kokoro no naka wakamnaitte no wa, hontouni
before said as person of heart of inside topickeradon’t understand of topic really

nani kangaeteta noka zubari atemashoutte ittarmentianashi nann desu yone. Dakara
sakki
what thinking right guess say difficult story whaisn't it so before

itta youni, soto no jijou kara, suisokushite ikikshnainn desu yone.
said as outside no situation from guess only isn’t

(6) Mrs. A: The external circumstances mean the vience the defendant received
or the injury she got?

TAOLELES, BHESDDNTELEND, EABETA=DN?

Sou shimashita ra, bouryoku wo furuwaretemashital@ana damage ga?

so did if violence obj-marker received what kindsab-marker

(7) Chief Judge: In other words, it is something ke this, the defendant is aware that
the victim would be killed or might be killed by he stab, something like that.

DEVHIHARERTEVWSITRT, HFARBREIDA>TVS, 5V
REBAELNBVEANDA DTV, T5VS5EAKR

Tsumari jibun ga tsukisasu toiu koui de, aite dgatskoto ga
after all oneself sub-marker pierce that actiothieyother party sub-marker die that submarker

wakatteiru, arui wa, shinu kamoshirenai koto gaattsiru, souiu fuuna
understand, or die may that sub-marker understaci & way

(8) Mrs. A: | don't think she was thinking at that level, ‘will die’ or ‘may die’.
FTOLETREA T, 2IE, RBBVET, FEBREAETZETHE,

Sono hen made kangaete nakatta to, watashi wa araoirShinu toka soko made wa
there about thinking not that | sub-marker thin& di to that level

(9) Chief Judge: You are thinking she did not recogize ‘will die’ or ‘may die’, aren’t
you?

HHENAEZTHEVWEVSBRLUTT N,

Shinu toka kangaete nai toiu kanji desu kane.

die or thinking not that feeling is isn't it?
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(10) Mrs. A: yes.
AR,

Ee

Yes

The Chief Judge tried to form his opinion on thdirde intent or willful negligence
based on circumstantial evidence in (3). Mrs. Aldawt answer because she was still
unfamiliar with the distinction of the intent in)(4Then, the Chief Judge suggested
external evidence would give some clues in (5)6n Mrs. A was confused about the
external evidence and mistook the injury of thetimicfor that of the defendant. The
Chief Judge returned her to the issue of the inteif7), but Mrs. A flatly rejected the
notion of intent to murder in (8). In (9) the Chikfdge repeated Mrs. A's response, the
use of tag question implies his doubt about hepaese, but she did not change her
answer in (10). The Chief Judge gave up, and thevethto another lay judge, Mr. B.

(11) Chief Judge: Mr. B, what do you think of this?
BEAWAANTT A,

B-san ikaga desu kane.

Mr. B how is it see

(12) Mr. B: The defendant has been beaten for a wiei. So, there must be some kind of
lesson or punishment, in addition to counterattackl’m thinking she wanted to show
she was taking some revenge on him.

REFHASE2TRENHYVELIZEST, ERETREVWSLS, BEREE?22&C
BATITHE, BLHNLTETIS, ¥sn2 LT, RELEEDETHA
c COVDSEERITRDIALEL2ITVS, RELOKEVEEINFH AL
EWABEVWSRUNTEIATIITE,

Watashi wa mae kara itteru koto no kurikaeshi mit@ashinjitu dewa nai kara,

| topic-marker before saying that of repeat tristhot because

giron wa ... toko nan desu kedo, iroiro are shitekia, yarareppanashi de,
argument is but various that doing such a way keptg hit

hangeki to awasete nanika, kouiu koto mo yatteydawmwtte iru, miseshime
counterattack put together such thing that alseelgtdoing lesson

mitaina bubun ga attan janai kana toiu kanji garsndesukedo.
like part sub-marker was wasn't it that feeling soérker having

(13) Chief Judge: Well, you are thinking she had tb will to protect herself, and
moreover she had the intent to counterattack| The mly thing is that (tada) the
content of her intent to counterattack. Had she gom as far as thinking of murdering
him?

FH, BETFAIIEVSERXRLEFTRAELT, HEOEFEREH > £B25&, £E

FTOHETT LR, JLTRZ2LETTEL>TVEDA, . .
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Maa, mi wo marou toiu ishi dake dewanakute, kougekishi wa attarou to,
well self obj-marker protect intention only notaatk of intention sub-marker was that

tada sono nakami desu yone. Koroshite yarutte ternatbtteita noka
the only thing its content is see kill for to thegdee was thinking or

(14) Mr. B: I don't think she was thinking to that extent.
TLETRWVW2THWE

Soko madewa itte inaito
to that extent thinking not

(15) Chief Judge:| The only thing is that tada), otherwise, how do you answer if you
were asked whether she must have recognized he wabdlie or might die?

i, F5U®BLTH, SEBABED, HBVE, EBRAELABVE, 225
BREDASI>TEAURBRVWAE, EDINIESESTT AR,

Tada, sou janakutemo, shinu natoka, aruiwa, shamwlshinnnaina, sokora henwa
the only thing otherwise die must or die may thereut

wakattenn janai kato, iwaretara dou desukane.
recognize isn't whether were asked how is it see

(16) Mr. B: Well, 1 also might do, just threatening someone, just showing a knife,
that's all. | don” have any intention to kill ...

5&2EED, HDNBATIT RN, REKANCS, HFEICERZHED > TV
SH. TOVSEKRT, FM47%, NS, RI>2TLSIRREABLL., Th
ns,

Chotto maa, are nan desu yone. Watashi mo nannkake ni kyoui wo miserutteiuka,
well that is it see | also well the other partyetitr obj-marker show

souiu imide, knife wo. Dakara, korosutte iu ki wenzen naishi, sorekara,
in that meaning obj-marker therefore kill feelirmgic-marker not at all then

(17) Chief Justice: No intention to kill means thestrong intent to kill?
BRIKHA BV 2TOR., BLTRD— &LV

Korosu ki ga naitte noha, koroshite yartte mitahao
kill intention sub-marker isn’t that kill strongtent that

(18) Mr. B: Not at all.
2RV,

Zenzen nai

not at all

(19) Chief Justice: Well, not that level. Well, howabout her recognition of ‘will die’ or
‘might die'?

U®H, TCETLABVIILTE, UrH., FERHL KBS, FEREK, FEAL®D
A, ENKSVEDAI>TEALPBEVAI>TVSOE, E5TTH,
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Jaa, soko made ikanai ni shitemo, jaa, shinu kaféail na, shinn jaukana,
well, not that level not go well die may die didlwi

Sorekurai wa wakattetan ja nai kattiu nowa dou d@su
that level topic-marker recognize isn’t that hovitis

(20) Mr. B: | don't think she had that sort of recognition. That must be a lesson,
pressing down the other party’s violence. The ternpressing down’ might not be the
right word, but counterattacking and teaching a leson, something like that.

ZS5VSEREBI2EAUYPBVAE, RELOLOKISBATT LR, RER
ARCSHBNLT, RELODLSBRLUT, HFOENZHIBEEHLAHS
L5, HURADLSEVWSORBEL2EFEN, &lIALK, RERELT, B

BLOTO2TESVSHBHF G 20OLBE 2T,
Souiu ishiki wa nakattan janai ka to. Miseshimeyna nann desu yone.
sort of recognition topic-marker wasn’t isn't iethlesson like is it see

Watashi mo nannka kou are shite miseshime no ykanjade, aite
| too something like this that did lesson like sthing the other party

no bouryoku wo aru teido fuujikomeru youna, fuujikeyou toiunowa
of violence obj-marker some degree contain liket@onike

chotto kotoba ga, tonikaku, watashi mo hangekishiiseshimetette
a little words sub-marker anyway | too defend lesso

souiu bubun ga attano kanaatte
such parts sub-marker was wonder

Mr. B repeated his opinion that the defendant veaghing a lesson in (12), (16), and
(20); on the other hand, the Chief Judge also tegddavo types of intent to murder. Both
were talking along parallel lines. The Chief Jutlyen asked a senior associate judge for
help.

(21) Chief Judge: It may a bit early to ask you, buSenior Judge, what do you think
of this?

B&2ERVWITE, ZEEAVANTT A,
Chotto hayai kedo, Senior Judge san ikaga desu ka.
a little early but how is it

(22) Senior Judge: Well, I'm not talking about this (‘the intent to murder’) with
confidence. | also think that was an impromptu actjt was an immediate act.

ZT5TTR, CREHARVAGE 2T, C25LEEEVERRLUTERVAT
FHE MBIC®2loCee, MEEVWSRTR, T5LEERSATTITAE,

Sou desu ne, kore mo anmari jishin motte, kocctu diiru kanji demo nainn desu kedo.
well this too very confidence with this is decléeeling but isn't but
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Tossani yatta koto to, tossa toiu ten dewa, son @ia@pounn desu keredo
immediately what did and immediate point is sdigk but

(23) (Senior Judge) The only thing is thattada) she stabbed him in the back, this
time (1* stab). It is true that she did not stab him in thevery important internal
organs, but that part, that part perhaps includes kdneys or liver ...l don’t know, but

I don't think she stabbed him, trying to avoid statbing his internal organs. So, if she
had missed it a bit, she might have thrust the kné& home into the most important
organ from the side of the backbone in the middlefahe back.

21, B, SARBICEELHERETI>TERATE., HBABMERILT,
BERPSHZLEEFBEHD2OLBZ, BEx2EDAYEREAN, LAL, B
CHESBVWRSICLESEBSTRILEDITERWAS, B&2EFRANE
A, BALICEHROREAROEEORS Y AS, EELMEEZ, RERLT

LE2EAELNBEWVIETT LB,

Tada, senaka, konkai wa tokuni juuyou na zouki nigemasen

the only thing back this time topic-marker not martar important internal organs up to
didn’t go

anna tokoro wo sashite, jinnzou yara asoko datadamo aru no kana,
such place obj-marker stub kidney or there liverisowonder

chotto wakarimasen ga, shikashi, zouki ni atargoani shiyo to omotte
a little don’t understand but but internal orgamsi¢t touch like try that think

sashita wake demo naikara. chotto temoto ga kurbebtoni senaka no
stubbed not the way a little at hand sub-markemsiureally back of

mannaka no sebone no waki kara, juuyouna zoukbukigashite shimatta
middle of backbone of side from important interaajans obj-marker pierced

kamoshirenai ichi desu yone.
may position is isn't it

(24) (Senior Judge) Furthermore, if she had stabbeplist like touching the back from
upper part, that might have been a different story.But, | think her way of stabbing
would have ended up plunging the knife into his cte ... or he could have been
deeply stabbed.

LAE, ThELASIOSBEDRSBRYBFENESVSOTHNE, Fi-hl
TIHE, BORVYAFLEE, TA2EREI>TLEI>TELLDIABEY, £0&
REBENB2EAELIABVRILEORSICRASATT &K,

Shikamo, sore wo ue kara kou nazoru youna yarikdda souiu node areba,

but, it obj-marker from this touch like way or that

mata betsu desu kedo, ano yarikata dato busutttsahimattemo shouganai.
again different is but that way is zunk stubbedtdas helped
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Motto sasaru koto ga atta kamoshirenai sashikat@uani omoun desu yo.
more lug that sub-marker was may how to piercékefthink is it

(25) (Senior Judge) While I've been thinking overhose things, | don't think she had
the intent to kill, at that point.

ZO5VSEEEZD L, RURBSEDN, RETIET, Bo2TBA2IZAL®
BOUWAEBSATILR, CORBRTR,

Souiu koto wo kangaeru to, koroshite yarou tokdasld mo sokomade, omotte nakatta
those things obj-marker thinking kill intend ombtto that extent, thinking was

njanai kato omou ndesuyo, kono jiten dewa.
isn't think this point

(26) (Senior Judge) The only thing is thattadd), I'm feeling ‘might die’, so it is ‘all
right to kill him in order to protect herself’.

R, BAL®SIAELNAVWEREVSDE, BETFREHICEBDEREVSS
DEUNTDATT &R,

Tada, shinjau kamoshirenaina toiu noha, mi wo martame niha kamawanai
the only thing might die that oneself obj-markeotpct in order to don’t mind

kurai no kanji ga surunn desu yone
extent of impression sub-marker feel

Senior Associate Judge gave a long explanatior22) he used ‘impromptu act’ or
‘immediate act’ which lay judges used during soradier deliberations. In other words,
he started the explanation, placing himself in lthe person’s shoes. However, in (23)
the use otada introduced the notion of willful negligence witlmphasis on the region
of the injury. In (24) Senior Judge reinforced Aigument with his emphasis of ‘death’.
However, in (25) the judge expressed denial ofnitefiintent, which is contradictory to
(24). But, in (26) the judges started with the wfetada and indicated ‘willful
negligence’. The Chief Judge seemed to be satisfighl the explanation of Senior
Judge. Then, he asked another lay judge the saestiguin confirmation.

(27) Chief Judge: Mr. C, what do you think of this?
CEAVALNTTD,

C-san ikaga desu ka

Mr. C how is it

(28) Mr. C: | think at her first stab she (the defendant) had not realized anything
about the possibility that he (the victim) might de. Rather, her feelings were mostly
occupied with her desire to stop the violence frorthe victim, | think.

—EEQEEICR, EBREASBENESVSEAN B 2LZALPBELA
BEBVET, ThRYERDZRHETELEVEVSON, BEAEXBRLTE
AL®BLWAIEE,
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Ikkaime no toki niha, shinu darou natoka souiu kenga issai
first of time die might something thinking sub-merkot at all

nakattan ja nai kana to omoimasu. Sore yori moymkur wo yamesaseta
wasn't was it that think that than violence obj-ksarstopped

toiunoga, hotondo shihaishiteta njanai kana to.
that almost control wasn’t might

(29) Chief Judge: Well, that was an immediate attdc So, you are thinking that was a
counterattack. As | said just a little, for example about a situation of stabbing

someone in a frenzy of the moment, it is true thah such a moment one cannot grasp
what he is thinking.

E¥H, WREOEE2/2L, REEVWSRUTI AR, BIICEE&B32FVE
L&, PIZE, ELELTRILE®SBREN 2> TOHNHBIATT LR, TS
WSR2 THEVFHLLVEZERA TRV 2TIEEHYET &R,

Maa, tossa no koto data shi. Hangeki toiu kanjudese. Maenimo chortto
well immideate of thing was counterattack feeliadpéfore a little

iimashita kedo tatoeba gyakujoushite sashichautb&atte no ga arunn desu yone,
was saying but for example frenzy stab case thstiofmarker is isn’t it

souiu tokitte amari kuwashii koto kanngaete naitte®> mo arimasu yone.
such moment much detail that thinking not that &so

(30) (Chief Judge) The only thing is thattada), even in such a case, if we follow the
way courts think, from the act which appeared outside, for eample, random
stabbing.

2. TOHBETE, SETORKAMOEARLEEL, AHETRLS, SR

CXYRRLICLTHENTT A,
Tada, sono baai demo, imamadeno saibansho no Katgakato, soto ni deta,
the only thing such case even before court of wWakioking outside appeared

koui kara tatoeba, mettazashi ni shiteru toka desun
conduct from for example jab or is it

(31) (Chief Judge) Yeah, in a frenzy of the momenfieeling a rush of blood to the
head, yelling noisily, in such a case the feelingsich as ‘will kill' or ‘may die’ would
disappear somewhere in the midst of a frenzy

FAEICHERLSEXMAE2E®2T, Sh—EAE2TX25»588EH
2HhFTITER, THIVIE>TORK, FRITLH, EBAELRBVED, TS

WHRESE2>TOR, E212BEFELOFIC, BABE®>2THDIFTILN,
Hontoni mechakucha chi ga agacchatte, uwattokgattehau baai mo
really absolutely blood sub-marker raise oh saibodise

aru wake desu yone. Souiu tokitte noha, korosu, tkiau kamoshirenai toka,
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is reason is is it such moment kill or die might or
souiu kimochitte noha, dokka zenbu gyakujou no makkiechatteru wake desu yone.
such feeling where entirely frenzy of inside disagpis it

(32) (Chief Judge)| The only thing is that tada), even in such a case, in a case of
random stabbing, when we try to view the inside athe heart of the accused, whave
so far conjectured ‘may die’ from external evidence

. FS5VWSEETE, XYARLICLTVWREADBEEE, T5VWS5EE
e, DOFEEZZDEEICRE,. BBRIEFDA2>TVEBRSEL, TS5VSFE
T. ABOEEHNS., HEL TV 2TZ LR, ®2T3HFTTH,

Tada, souiu baai demo, mettazashi ni shite iru hakhaai dato, souiu baai dato
the only thing such case but random stabbing & sash case

kokoro no naka wo kangaeru toki niha, shinu kotevgkatte itarou toka, souiu katachi de,
heart of inside obj-marker think when die that ustieod or such form

gaibu no jijou kara, suitei shite ikutte koto wajtgru wake desune.
outside of circumstances from g uess that topidaratid didn't it

(33) (Chief Judge) So, |_personallydon’t think an immediate act does not include
‘may die’.

Ehs, BHICHMEOEELAS, BLEVWSEILEESEWA LS EIFEANIC
FBSATIITE,

Dakara, tanjun ni tossa no koto dakara, nai toto kiwa naranai kanaa to wa

so simply immediate act because not that is it

kojinteki niha omounndesu kedo
personally think but

(34) (Chief Judge)| The only thing is thattadd), in a chain of events, because of the
immediate act the defendant was simply thinking ofin immediate counteract, or, as
Mr. B mentioned, she might be thinking of threatenng him. | don't think it isn’t
impossible to think that way, though.

R, FELIO—EORNORT, HEOREBITRENAS, HBOFRFEICAHL
REE, HBVEEVEV, BEADERI B 2LEDIC, S&2EBDARK
HEWE, EEE<SSVETRS 2 EAELABEVTE, BHREELA, T50VS
BRERFRBAN2EALPBVAEVSRAE, TR TERVEREVEERS

ATTITE,

Tada, masani kono ichiren no nagare no nakadeyrtossangeki koui dakara,
the only thing really this chain of events immediabunteract because

Atama no naka wa tonikaku hangeki to. Aruiwa seiBesan no shiteki ga atta youni,
head of inside topic-marker simply counteract drestt Mr. B of pointed out as
Chotto namen nayo mitaina, kimochi gurai madewa kdimoshirenai kedo.

a little not monkey like feeling about to that leweas might but
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Shinuna toka, souiu fuuna koto wa nakatta njan@ikamikata mo,
might die or like way that topic-marker wasn't tlad so perspective also

Sorewa dekinai kotowa nai to omounn desu kedo.
that cannot do that not that think isn’t it but

(35) (Chief Judge)| The only thing is that tada), as Senior Judge mentioned, the
position of the stab, how she stabbed him, that wasot a straight way, she did this,
she did that, those kinds of things ...

I, ISMRBEL2E, 5L EARERANBEST >THRLETFE, RLLM
BEh, ABETILR, 22T, <2&X2£EHPUPBLST, 25%®°
T, 252 THRECHBED, 5V LEIHBTI R,

Tada, sokora hen wa sakki, chotto migi baisekia@ian mo itte mashita kedo,
the only thing all over topic-marker before a éttight associate judge also saying was but

sashita ichi toka, taiou desu yone, patto tottétpkyatta toka janakute,
stubbed position or, handling is isn't it immedigt®ok this way did or isn’'t

kouyatte, kou yatteru tokoro toka, sou itta tokdesu ne
this way this was doing while or things like the't it

Mr. C could not recognize any specific kinds oftant’ in (28) in spite of repeated
explanations from the judges. In (29) the Chiefgludepeated and paraphrased the lay
person’s views of ‘no intent’. However, in (30) tBdief Judge started to talk about the
court’s conventional way of recognizing ‘intent’ iye use ofada But, he changed his
approach in (31) probably because he was tryirizetoareful not to persuade lay judges
to his way of thinking. In (32) by the use taida he returned and reiterated the court’s
way, using ‘we’, which does not include lay persams(33) he mentioned his personal
view in line with the court view, in a mitigated way using double negatives. In (34)
by the use ofada he repeated the lay view citing a previous comnoémi¥lr. B, again
using double negatives. But, in (35), he againtetiawith tada, and he presented the
traditional court view, citing the comment of then®r Judge. The Chief Judge was
careful about not giving plain and straightforwaetsuasion, but with repetition he was
hoping that the lay judge would understand the ttoway of judging. As he realized
that was not an easy task, he changed his appesatbktarted with a less controversial
guestion.

(36) Chief Judge: Let me see, the defendant saidesihad not recognized where she
was stabbing ... that it was his back. What do you ihk of her utterance?

HE, FERTHIDENfDASBA 2L, WEANE2TBRATIWHE, 5
BEFEESTTA, BEELT

Ato, senaka dearu koto ga wakaranakatta to hikokgaiitterunn desu kedo,

maybe back is fact sub-marker didn’t understantddbfendant sub-marker was saying but

kokora hen wa dou desuka, ninshiki toshite
here about topic-marker how is it recognition as
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(37) Mrs. A: | cannot believe her.
FThRBEVWALRBZEVWTT A,
Sore wa nain janai desuka

that topic-marker isn’t is it?

(38) Chief Judge: It is only natural that you canne believe her.
RAICTNEBEVATT A,

Sasugani sore wa nain desu kane

as it to be expected that topic-marker isn't is it?

(39) Mrs. D: Since part of his shirt was ripped inthe back, she probably thought that
was a good timing.

DYYNFBNTERNABICAELS, B&S5EVVRERY AL BZVWTT
b‘ Y é 0 t o o

Shirt ga makurete senaka ga me ni haitta kara,dchiduina to omottan
shirt sub-marker ride up back sub-marker eyes terdrecause just good that thought

ja nai desuka, kitto
isn'tis it? certainly

(40) Senior Judge: | remember her saying that.
BWEAFTABRBIEES 2 TELELR,

Hikokunin wa sonnna fuuna koto wo itte mashita yone

defendant topic-marker as much things obj-markes sgging wasn't it?

(41) Chief Judge: Whether she really thought that onot is disputable, though. It is
only natural you don't believe her utterance. We wald like to see her heart to
determine the credibility of her utterance. What doyou think of this, Mr. E?

5&S5EVVWBRERSHESHAI>TOR, BRORMIBIHAEBSATITN,
DASBAI2E2TVS0R, RALCCARBEVATTIAR, EVWSEEHEER
TEADEVSZEIIBBIERSATIN, EEALLATT D,

Choudo iina to omou ka doukatte nowa, giron no ygeharu ka to omou n desu ga.
good time that think or whether dispute of open-mrker or that think but

Wakaranakatta tte iu nowa, sasugani kore wa nan kiane.
didn’t understand by this as might be expectedtdpg-marker isn't is it?

Toiu koto mo fumaete kangaeru toiu koto ni naronmu n dusu ga.
that also take think that have become that thirtk bu

E-san ikaga desu ka.

Mr. E how is it?

The Chief Judge was successful in starting withuadisputable question and has
confirmed a common ground with one lay judge. Hentineturned to the intent issue,
calling on another judge, Mr. E.
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(42)

(43)

Mr. E: Well, she perceived neither ‘will kill' nor ‘may die’ at this point.
FT53TTh, RIKELBELT, FALUPSLABE2TOE, COBRRTRAS, D
AURBWHE, TCETEATEN DI

Sou desu ne, korosu ki wa nakute, shinjau kanattenkono dankai dewa
| see kill intention topic-marker isn't there di@yneither this stage at

nakattan janai ka to. Soko made kangaete nakatta.
wasn't or that that extent to thinking wasn’t ?

Chief Judge: You are saying she did not have thatikd of perception. How about
Mrs. D?

TOVSRBREEN 2 LEVWSETTHN, DEARESTITH,

Souiu ninshiki wa nakatta toiu koto desuka.

that kind of perception topic-marker wasn't therattis it

D-san wa dou desuka?
Mrs. D topic-marker how is it?

Contrary to the expectation of the Chief Judge, Kidid not recognize any ‘intent’,
either. He called back again Mrs. D, hoping to @ttfintent’ from her answer.
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(44) Mrs. D: | don't think she had the intent to kill. She was just in despair. Both were
quarreling over a divorce. She was almost in despaiShe might not be thinking that
he would die. She might be thinking that if his vitence would continue, she would
end up the relationship. If you take up a kitchen kife in the quarrel, you won't get
away with it. So, as the defendant said, she justamted to finish his violence. So, her
intent is to stop the violence.

RIREBEVTLEDE, PBRYHEHEILB>TEEESATITR, JIhdKRT=
AE?222bHTINS, ¥PEHBILHELTT, HEY, BHETEEDAEVA
HELNFBAN., BANFELSKBESE. ChTRDYICLESEVWSKRESHFH 2
EATRBEWVWA, BT TRELTLES, AL ZTORE. LETREAEEALR
o TIAS, WEELE2TETH, ChULBRDIBZIZXHTELL 2, EH

SEFSVSEEERLT, 2?2?27
Korosu ki wa nai deshou to, kanari jiki ni nattesaomoundesu ne.
kill intent topic-marker not that, just despair bew that think see

wakareru ki de futari wa, hanbun jiki ni nateten&a
end up intent two people topic-marker half despatome, rather

shinu madewa omowanai kamoshiremasen ga, bourymksuguku naraba,
die till not think may but violence sub-marker done if

korede owarini shiyou toiu kimochi ga attan dewikaghouchou de

this end will that feeling sub-marker wasn't knlife

tsukitatetara, nanika sonogo wa, tadadewa sumimasen Desukara, hikoku mo
stick if some after that topic-marker not get awath isn't it? so, defendant also
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ittemasu ga, kore ijou naguru keru wo yamete hastdkDakara, souiu ishi wo motte,
said but this above beat kick obj-marker stop wauste such intent with

(45) Chief Judge: Mr. B said she had the intent oh counterattack and the intent to
threaten him. And Mrs. D said she had the intent teend the relationship because by
taking up a knife, they cannot continue the relatioship any more.

BEARE2E, RESLEOEH 2 LEITE, BEBOABRKIET 2T, HEZM
ABPEHRIEVWBEXEEH 2L, SODETADNIEREE, BDYIZFTBHo>TLV
SE5BBIEH2 NS, BT TREE, BRNISBREMSERFERICSVD

7T

B-san wa sakki, hangekitta nomo atta kedo, chikustaomen nayo to itte,
Mr. B topic-marker just now, counterattack but, deitndon’t monkey that saying

kougeki wo kuwaeru zo mitaina ishi mo atta to. lm@san no goiken dato,
attack obj-marker give like intent also was thatieaMr. D of opinion

owari ni surutte iu youna ishi mo attakara, houctwousaseba,
end that like intent also was knife obj-marker stub

kankei ga kongo mo tuzuku towa kangae nikui wake de
relations sub-marker from now on also continue thiak difficult reason

(46) (Chief Judge) This means, it may be too harstut she had_the intent of that
kind.

FS5VOLEET, HE-OTWSE, B&2&EEDVWHIELRFERATE, ®
SVWESBREHILALEDS L,

Souiu ishi de, kougeki tteiuto, chotto dogitui kaahmemasen kedo,
such intent by attack that, a little hard may but

souiu ishi mo attan darou to.
Such intent also was likely that

(47) (Chief Judge) The only thing is thattada), it does not mean the intent of death,
that's how you are thinking.

EE, BRREEVSEZABETL2TBEVALPBVWESSHE, BEVWSE
BETRELL2THEVLAL®BZVIESS A E,

Tada, sore wa shi toiu tokoro made itte nain jalaaduka to, shi toiu
the only thing it topic-marker death that till saginot wasn'’t that death that

ninshiki made wa itte nain janai darou ka to.

recognition until topic-marker saying not wasn’opably that

(48) Mrs. D: [The only thing is that tada), she was aware that he would be badly
wounded

R, MEBRRETRHIER., DAO2TEERSATTRA,

Tada, soutouna kega wo suru koto wa, wakattetanmuo desune.
the only thing badly injury obj-marker that topiarker, understood that think see
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(49) Chief Judge: She had_the intent of that levehll right. Mr. F, what do you think
of this?

FTLETRWVWA2TERSE, WOSRUTTh, FEA, WANTTH,

Soko made wa ittetarou toiu kanji desune. F-saagakdesu ka.

that level topic-market intent that feel all righit. F, how is it?

In (45) the Chief Judge repeated the opinions afBAand Mr. D. After that, the judge
introduced the intent of ‘injury’, not the intent ‘death’. As Mrs. D thought the intent of
‘injury’ was related to the defendant’'s feeling $top the violence of to end the
relationship, she recognized the defendant’s intenhjure. Mrs. D’'s comment (48) is
certainly a turning point on the intent issue ie tteliberations. It is interesting to note
that Mrs. D also usethdawhen she met the Chief Judge halfway. The Chiéfjduried
to obtain ‘the intent’ from another lay judge.
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(50) Mr. F: Regarding the opinion on the intent toend the relationship, | don't agree
with it. That was a simple, as Mr. B mentioned, animmediate action. But it is
something caused by a reflex action.

TOEBRERDSERSELE, TESVSEBEEN H2LALPBVWALEVWSER
FH2ATIHE, BREZAEBVERVET, ThEFEHMIC. BEALRL
K5, MBEFVEABRVWTTTE, RENZ, BHEOESASHIEWVS,

Sono kankei wo owaraseyou toshita, souiu ishi anganaika toiu iken
that relationship obj-marker end that such intet-smarker were not that opinion

ga attann desu kedo, boku wa sore wa nai to omaingse wa tanjunni,
sub-marker were but | topic-marker that topic-markat that think it is simply

B-san to onaji youna, tossa to iikirenai desu kddmshatekina, bouei no ishi kara deru
toiu
Mr. B same as like immediately difficult to say aflex defense intent from that

(51) Chief Judge: A reflex action means a counterttck?

RHEWIC, REXI-VWBRUT,

Hanshatekini, hangeki mitaina kaniji de.
reflex counterattack like isn't it?

(52) Mr. F: That's right. Something caused by a rdex action, counterattack, self-
defense. But, by looking at her action of stabbingim with a kitchen knife, | have a
feeling that she must have some kind of ‘intent’.

ZT5TYh, RENE, BHEOEELSHZIEWS, TE, LEL, 8TTRY
EVSTTRAZEHDE, ThIZRASAOERNH2ALPBEVABEVWSEIC
FRAWETR,

Sou desu ne, hanshatekina, bouei no ishi karatderuDemo, tadashi,
that's right, reflex action defense of intent freaused that but in this regard

houchou de sasu toiu koui wo miruto, sore niwa akemmo ito ga attan
knife by stub that action obj-marker look that stimeg intent sub-marker was
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janai kana toiu fuu niwa omoimasu ne.
isn't that way think see

The intent to cause injury was again confirmed5®)( After a few exchanges between
Mr. F and the Chief Judge, which were deleted ia ffaper due to space, the Chief
Judge talked about ‘intent’ again in (53).

(53) Chief Judge:| The only thing is that fadd), | asked Mrs. D’s opinion about this,
but you are thinking she did not have the intent ofleath, are you? ... not the level of
his death?

i, E2EF, DEALLEMIELELETE, BEVWSEIAETRERE>TE
WEWSRUTIAR, BFOREWSECDET

Tada, sakki watashi, D-san nimo kakunin shimadt@tio, shi toiu tokoro made wa
the only thing just before | Mrs. D to confirmedtloieath that until topic-marker

ittenai toiu kanji desu kane. Aite no shi toiu takenade.
not saying that feel isn't it? the other party ehth that until

(54) Mr. F: If she had had that intent, she would hAve stabbed him in a different
place. It was just like random stabbing.

RIDEWIE2125, £2EESAHZRILEALPBVALK, ThIZ, XV &
RLEA

Korosu tsumori dattara, motto chigau tokoro wo gastjanai kana,
kill intent was more different obj-marker stubbed't it?

Sorekoso, metta zashi toka.
exactly stub mercilessly or

(55) Chief Judge: The only thing is that fada), you are talking about a more definite
intent to kill. Not that level of the intent, somehing like a feeling that he may die if
she does such ... how about this intent?

i, ThiE, FSICEBHICSAERLTXRESELEB>TVWEIHEETTLR, T
CETINELTE, CNURPRALPIDNEXEVERBRLUSSVOR>TOR
ESTIH R,

Tada, sore wa, masani sekkyokutekini buchikorogfdteu to omotteiru baai

the only thing it topic-marker exactly positivelgfthite intent to kill that thinking case

desu yone. Sokomade ikanakutemo, koreja shinjaw kaitaina kanji gurai
isn't it? until that level this die may like feefirsomehow

no tokorotte nowa dou desu kane.

of some how is it

(56) Mr. F: Well, I do not think she had the presene of mind, after all.

W, TS5VWSREICEZADRBIBA 2 EALUPBVABERVET, 2,
lya, souiu fuuni kangaeru yoyuu ga nakatta njaaaekto omoimasu. Yappa.

No, like that way think latitude sub-marker waghére that think all in all
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(57) Chief Judge: From the circumstance, you thinkhat way?
TORRASLT

Sono joukyou kara shite

the circumstance from

(58) Mr. F: Yes.
W,

Hai.

Yes.

(59) Chief Judge: Junior Judge, Junior Judge ...
EREETA, EREIUE.

Junior Judge-san, Junior Judge-san.
Mr. Junior Judge, Mr. Junior Judge.

The Chief Judge tried to extract the perceptiothefintent to murder based on the issue
of the intent to injury, but it ended unsuccesgfuNone of the lay judges recognized
‘willful negligence’. He asked the Junior Judge fulp. After a seven minutes’ long
explanation by trial judges, lay judges began taleustand the notion of ‘willful
negligence’.
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(60) Mr. B: Well, that's a gap between professiongldges and ordinary citizens. Your
way of asking is whether the defendant had a willa kill or not

ZTOLHNR2EY), BHUBORER L, RESEREORALOFYYTLEERS
ATT, BYEIRN, BLULTLS2L»2F2TLS50E,. BEACRIRHFH°
ERESH>TVSHAERIELERSATI R,

Sono hen ga yappari, saibankan no senseigata tashitachi houritsu no shirouto tono
that around sub-marker surely judges and we |efganateurs of

gyappu da to omoun desu. Saibanchou ga kiite iaagdtoto tteiunoha hikokunin ni
gap that think chief judge sub-marker ask that niddiat to

korosu ki ga attaka douka tteiu kikikata da to omdasu ne.
kill intent sub-marker was whether that how to &kt think see

(61) Chief Judge: Not a will to kill, but the intert to kill. Because | feel that a will to
kill means a definite intent to kill, it is the intent to kill.

RIR2TLSH, RETIR, RIK2TLS L, RIKFBLYAEERT . &Iz

WERLU T,

Korosuki tteiuka satsui desu ne. Korosuki tteiutwdsuki manman buchikorosu mitaina
kanji

will to kill that intent to kill see will to kill hat intent to kill full of definite intent to Kill
like feeling

(62) Mr. B: Well, you are asking whether she had ta intent to kill, but the intent to
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kill includes what Senior Judge stated, but we arsimply looking at only how she was
feeling.

RENG2IENESH>TOEEVTREBRSATIThESE, Tho, BREN
HAENESHORIC, ARBREBHENMOSNLISBENA2THERSAT

Tih, LB, REBEOHFR, BRICKEBELETEATVWS,

Satui ga attaka doukatte nowo kiiteru to omoun desadomo. Soreno satsui
intent to kill sub-marker was whether asking thétk but that intent to kill

ga attaka douka no nakani migibaisekisaibankarsghavareta youna koto
sub-marker was whether of inside junior judge swker said like things

ga haitteru to omoun desu yone. Tokoroga, watagtiiteo hou wa, tanjunni ni
sub-marker mean that think don’t | however our safsc-marker simply

kimochi dake wo miteiru.
feeling only obj-marker looking

Mr. B is getting the point of ‘willful negligencéh (60). The Chief Judge gave a more
precise definition of the intent. In (62) Mr. B dféed the different approaches between
lay and professionals. After some supplementaryaggtion from the Chief Judge, Mrs.

D also recognized the defendant’s intent to kilerHeasoning was that a gambler-
mistress of an ex-convict is so different from ledfrghat Mrs. D could assume that that
kind of woman could have had an intent which ordinaeople would not have. After

that, Mr. B expressed his opinion as in (63).

(63) Mr. B: If | can round off the discussion, my persoral view is my perception
of her heart and in such a narrow sense she did nbave the intent to murder. But in
a more broad sense including legal interpretation| think | can perceive the intent to
murder.

SOFERTEDDE, BEANZEZELT, DOFORBEL T, WEANE
2TWVD, BEEVDS, HUVERTORENBL 2 ETFhES, EELOBRE

YOI, EVERTORE>TORETS., H21ALXBVALES &,
Ima no hanashi wo matomeruto watashi kojintekinagk& toshite kokoro no naka no
last remark obj-marker sum up | personal opiniohest inside of

ninshiki toshite hikokunin ga motteiru ninshikidcsemai imi deno satsui
perception as defendant sub-marker have percetptmarrow meaning intent to kill

ga nakatta keredomo houritsujou no kaishaku worfudta hiroi imi deno
sub-marker wasn't but legal interpretation obj-neariknclude broad meaning

satsui tte no wa deteru attan janai kanaa to.
intent to kill that appear wasn't was it?

This is how ‘willful negligence’ regarding the firstab finally came to be shared with
professional and lay judges.
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Now let me return to the two questions posed in libginning of this section. The
answer for the first question is that professigondbes wanted to extract the word, ‘the
intent that the victim might die’ form lay judgeAs lay judges lacked the notion of
‘willful negligence’, they could not differentiateetween ‘definite intent’ and ‘willful
negligence’. As they could not perceive the dedimitent in the first stab, they could not
see any other kinds of ‘intent’. Therefore, theplied ‘no intent’. The Chief Judge
reiterated lay response of ‘no intent’ and thereftdly provided the conventional notion
of ‘intent that he might die’, usintada As mentioned befordadais used when one
adds supplementary information or partially oppdseshat the other said. Although the
Chief Judge was completely opposing to what lag@sdsaid, he presented his opinion
as if he were only partially opposing to the lay®rception. His use of the
communicative strategy was so successful that épple were not hesitant to express
their different opinions continuously. Lay judged dot understand ‘willful negligence’
in their own sense, but to respond to professigndfjes, lay judges differentiated
between their notion of ‘intent’ and the legal ootiof ‘intent’. They agreed to use the
legal notion in the deliberations.

Because heinous criminal cases are deliberated tinelday judge system, lay
judges are often involved in hearing murder cagéten a defendant admits to “intent to
murder” (definite intent), the deliberation is dretassessment of culpability. However,
when the defendant claims “no intent” (negligen¢ée)a murder charge, lay and
professional judges need to decide whether thendefé had the required intent at the
time of enacting the crime or not. The courts’ cemional way of judging intent is
based on external circumstances; in contrast,péars that lay persons may focus more
on the defendant’'s motives to understand the stbhe crime. Thus, as lay persons
lack the notion of “willful negligence,” opinions the panel of judges very well might
be divided.

Conclusion

Legal terminology is unintelligible to lay peopleotigh people’s life is prescribed by
laws. The introduction of the lay judge system éfiere has given a prodigious
opportunity to work on plain legal language in Yapahe diversity of the Japan
Federation of Bar Associations’ project was effeetin reflecting lay understanding
legal terminology.

To have a fruitful deliberation in a lay judge triprofessional judges have to
learn how to explain to lay judges important legdigtinctions, without placing too much
pressure on them to simply agree with the professéo Lay judges also have to learn
how to express their opinions and participate meaningful way.

Three years have passed since the lay judge syssenimplemented. As the
new system has not caused any major problems tlpnomt, the feeling of tension in
lay understanding has been decreasing among legeaite. On the other hand, more and
more lay people with the experience of serving ls/qudge have expressed the feeling
that trials are difficult to follow, according to survey conducted by the Japanese
Supreme Court. Legal experts need to go back tgtineiple of the lay judge system
and work with language experts.
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Abstract: The paper presents results of a study aimed at analysing problems that arise in
Polish-English translation of selected court documents in divorce and judicial separation cases, as
well as the ways of solving such problems in the light of the functional approach to translation.
The methodology used includes parallel texts analysis, corpus linguistics for term extraction and
comparative legal research into concept comparison. The results, including comments on specific
terminological, phraseological and textual choices and a critical analysis of certain established
equivalents, are presented in the form of an annotated translation. The findings also include
general observations on the types and the sources of common problems encountered by both
beginner and experienced translators. Finally, a need is identified for developing a more effective
form of presenting results of practice-oriented research in the field of translation studies, especially
with reference to legal translation, which would account for a richer knowledge component and
more extensive contextual information than traditional dictionaries and term-bases.

FUNKCJONALNE PODEJSCIE DO POLSKO-ANGIELSKIEGO PRZEKtADU
WYBRANYCH PISM PROCESOWYCH | ORZECZEN SADOWYCH W SPRAWACH
ROZWODOWYCH ORAZ W SPRAWACH O ORZECZENIE SEPARACJI

Abstrakt: W artykule zaprezentowano wyniki badaktorych celem byta analiza probleméw
wihasciwych dla ttumaczenia zgyka polskiego nagzyk angielski wybranych pism procesowych

i orzeczé sadowych w sprawach rozwodowych oraz w sprawach o orzeczenie separacji.
W ramach bada przeprowadzono m.in. anaiztekstow paralelnych, zastosowano metody
wiasciwe dla gzykoznawstwa korpusowego w celu ekstrakcji jednostek terminologicznych oraz
komparastyk prawnica w celu poréwnawczej analizy pej Wyniki, w tym uwagi dotycgce
konkretnych wyboréw terminologicznych i frazeologicznych oraz razai na poziomie tekstu,

a take krytyczry analiz wybranych powszechnie przyych ekwiwalentéw, przedstawiono

w formie ttumaczenia z komentarzem. W artykuletajtakze wyniki obserwacji dotyezych
rodzajow orazzrodet probleméw ttumaczeniowych napotykanych przez gikomcych oraz
doswiadczonych tlumaczy. Ponadto we wnioskach wskazano na petrpgbacowania
skuteczniejszej formy prezentowania wynikéw ukierunkowanych praktycznig vadaiedzinie
translatoryki, w szczegoéldoi w odniesieniu do ttumac#eprawnych i prawniczych, ktéra —

w poréwnaniu do tradycyjnych stownikdéw oraz baz terminologicznych — bytaby bogatsza pod
wzgledem merytorycznym oraz zawierata szersze informacje na temat kontekgtia u
poszczegdlnych terminéw.
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Introduction

Although in the past decades we have seen changearnislation studies resulting in
a shift of focus towards the target reader andoavimg significance of communicative
and pragmatic aspects as factors influencing almor’s decision making process, and
even though these changes have also had an impateaheory of legal translation,
leading to a number of scholars pointing to theessity for adopting the functional
approach to translating legal texts, arguably therestill certain reluctance among
Polish-English legal translators in this respettisTmay be attributed to the fact that for
centuries literal approaches used to be exclusiyelferred in relation to legal
translation and also nowadays there are opinionsedothat, in order to avoid
introducing unintentional changes to the legal ctffef the text, translators should
demonstrate fidelity not just to the substancehefdource text, but also to the way it is
expressed.

Another reason for the continuing preference lfierliteral approach may be the
fact that the practical aspects of legal transhtiemain under-researched. Arguably,
there is an insufficient number of comprehensiv@ueces guiding translators through
terminological pitfalls resulting from the incongmnce of legal systems, which would
also account for textual and phraseological asp#dtanslating particular text types.

This article is based on the author's MA diss@taproject (Juszkiewicz 2012)
aimed at the analysis of potential problems arisimgPolish-English translation of
selected court documents in divorce and judiciplsation cases. It sought to identify
the solutions to such problems and to evaluate therthe light of the functional
approach to translation, as well as to presentdabelts of the analysis in the form aimed
to be of practical value for translators.

The choice of the topic is motivated by the ongosocial changes which
arguably contribute to the increased demand forsR&nglish translation of divorce
documents. They include a growing number of maesabetween Polish citizens and
foreign nationals (presumably as a result of glishéibn, as well as Poland’s accession
to the European Union and the free movement ofopsrgrinciple) and a reported
increase in the number of couples filing for divia the past years (GUS).

Presented below are the main theoretical assungptiehind the project, an
overview of the materials and methodology usedsehospecific observations in the
form of an annotated translation of one of the ys®d documents, as well as the general
conclusions and implications for further research.

Theoretical framework
1 Characteristics of legal translation

Regarding the distinctive features of legal traiste’, some of those discussed
in the literature refer to the specific nature efdl language, others stem from extra

10

The analysed court documents in divorce caseseated to the law by subject matter, as well
as the by their communicative purpose (throughgoering their assigned functions in the course
of legal proceedings). On these grounds a positidaken here that their translation falls within

50



Comparative Legilinguistics 12/2012

linguistic factors linked to the nature of the l&self, the way it operates and the fact
that it is based on various conceptual framewanldifferent legal systems.

Among the features of legal language rendering frecognisable linguistic
phenomenon” (Cao 2007, 20), the complexity of thgicon, syntax, style and
pragmatics (related to the performative nature emfal language, its modality and
intentional vagueness) is often describéidém 20-23). Some authors refuse to
recognise the distinctiveness of legal translataon the grounds of the mentioned
linguistic features of legal discourse, arguingtthi@e prescriptive function is also
present, e.g. in directions for use of medical popgint or instruction manuals
(Harvey 2002, 179). This is indeed hard to denyweéwer, what seems to be
linguistically unique and particularly importanbfn a translator’s point of view is that
the forms used to express legal speech acts ame ‘wietermined by drafting practices,
not by rules of grammar” (S&vi¢ 2000, 137) and therefore specialist knowledgénef t
drafting practices in both source language ancetdagpguage is required.

As regards the extra-linguistic features of legalnslation, it is widely
acknowledged that one of the greatest sourcedfafulies it poses stems from the fact
that the reality behind the language, that is #vwe, is not universal as in pure sciences,
such as mathematics or physics (Cao 2007, 23)h& @antrary, national legal systems
are results of long development and reflect the ntiges’ history and culture.
Consequently, concepts, defined as elements of ledge representing a class of
objects (Cabré 1999, 42-43), developed in diffetegal systems are to certain extent
unsymmetrical. Following an assumption that coneefdnd thus knowledge) are
accessed by means of the language through terissclgar that incongruence of legal
concepts will cause terminological problems intflamslation process. It is a widely held
view that “being able to compensate for terminatagiincongruency” is among the
greatest challenges facing legal translatorssSar 2000, 4).

Some writers disagree that system-bound terminolisg unique for legal
translation. Harvey rightly indicates that, in fdttulture-bound concepts (...) crop up in
all fields of knowledge which have not been conglietstandardised” (2002, 180).
However, it must be emphasised that, as statedalig, in legal translation it is not
enough (as may be e.g. in social sciences) to giidehtify the closest corresponding
equivalent, but it is also crucial to compensate doy conceptual differences due to
which the interpretation of the term could be &tk(2000, 149). The first step, however,
is to measure the degree of equivalence betweesotliree language and the considered
target language term, i.e. to analyse and comp&redncepts they denote and the legal
effects they cause. Sawvi¢ proposes dividing the characteristics of legaloegts into
vital (essentialia and additional dccidentalig. Depending on the degree to which the
vital and additional features of the source languagd the target language concepts
overlap, the author distinguishes three categaiesuivalence: near, partial and non-
equivalence ibidem 237-238). The information on the degree of edanee is to

the category of legal translation and teaholarly findings presented under the ‘legal tiatien’
label apply hereto, even though they may not necidgde described as ‘prescriptive’, which,
according to some authors, would leave them outhidescope of this categofgacevi¢ 2000, 9;
Garzone 2000, 1).
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provide the translator with the knowledge on whetneonsidered target language term
could serve as a functional equivalent in a giventext. One flaw may however be

identified here, as in practice it often provedidifit to establish which characteristics of
a concept are vital and which are just additiodaguably, this cannot be universally

agreed and stated in a dictionary, as dependirteooontext in which a term is used, its
different characteristics may be vital.

2 Functional approach to legal translation

As in any kind of translation, macro-level stragegiin legal translation vary from
source-language- to target-language-oriented oAssregards their use, due to the
normative (and thus sensitive) character of legstist for centuries exclusive preference
was given to literal translation (Sawi¢ 2000, 23). However, in recent decades a legal
translator has been recognised as “an active fatitin legal communicationi{idem

3), no longer involved in the “process of linguistranscoding”, but in “an act of
communication in the mechanism of the lavibigem 55). In other words, a free
approach to translation has become accessiblg&b tianslators, however, with certain
implications and restrictions attached to it, whitém from the nature of legal texts.

The predominant approach to translation adoptee isethe functional one. As
long as the need for accurate rendering of the mgaand the legal effect associated
with it is seen as crucial and cannot be denietiy@k’s view, that in legal translation
“substantive equivalence is paramount and liteguglity counts for all but nothing”
(1986, 57) is only partly shared. If we accept fhectional approach, with its key
orientation on the target reader and on the edffattethat the source text and the
translation should have on their respective renigi€Trosborg 1997, 148), it follows
that the reader’s perception of the text as regésdsegister and style must also be
catered for. This may require adjustments of tlyesthe level of formality and the
modes of expression which may (and often will) vdoy the same genre across
languages and cultures. As noted byc8eit, “due to cultural and language differences,
different drafting practices have developed in aasi jurisdictions, thus resulting in
distinctive drafting styles” (2000, 167).

As regards terminology, a position taken by Wessosupported, who presents
an argument in favour of using functional equivédeto translate culture bound source
language expressions denoting a concept with not @quivalents in target language,
and who describes such a technique as an “ideddoshadf translation” (1991, 23). The
author recommends the use of functional equivalevtienever possible, unless the
target language term is “peculiar to the targeglege culture”ibidem 22). He sees
word-for-word translation as obligatory if only @lso yields a functional equivalent.
Weston compares and evaluates a range of technigues translator's command
(including: transcription, a literal equivalent, descriptive equivalent, a functional
equivalent and a neologism) to conclude that “tdesa natural, idiomatic form of the
target language” is the translator’s “paramount/d(ibidem 24).

We also take a position that the realisation afieence at the word level is
determined by its realisation at the level of ateece, a paragraph and the whole text.
As noted by Saevi¢, “despite the continued emphasis on preservindether of the law
in legal translation, the basic unit of translatismot the word but the text” (2000, 229).
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It follows that the objective must be to ensuret tilatranslation units are functionally
equivalent, which may require adjustments of thx'semacrostructure. Consequently, a
hierarchical, “top-down” (rather than “bottom-upgpproach is adopted, whereby
“interpretation is not supposed to take place fittbin micro-level of the word (...) but
from the macro-structure of the text to the micritof the word” (Trosborg 1997, 145).

To summarisea view expressed by Sawi¢ that “legal translators must know
exactly how far they can stretch their freedom atilll respect the restraints of their
profession” (2000, 3) is shared here, which carcdmaplemented by saying that legal
translators must also strive not to treat ‘theregsts of their profession’ as an excuse to
“adhere slavishly to the words of the original” (8#en 1991, 24) and produce what
Schroth calls a “barbaric effect” (1986, 54).

3 Terminology

According to Cabré’s communicative theory of terabagy, terminological units, rather
than concepts, are the objects of terminology dis@apline (2003, 183). Central to the
definition of a terminological unit is recognitiaf its complexity and distinction of its
three dimensions: cognitive (the concept), lingaighe term) and socio-communicative
(the situation). Under this approach terminologigaits are perceived as dependent on
specific communicative context, as “special measiofithe lexical units at a speaker’s
command” that is “activated by the pragmatic chindstics of the discourseibjdem,
190). This assumption accounts for a view supponte@ that for the analysis of legal
terms a reference must always be made to theiexbof use, as their meaning is not
always fixed and predefined. This allows us to aiplthe circulation of lexical units
between general and specialised discourses andirthdation of terminological units
between different domaingi{dem,190).

Apart from terminological units, in her work Cabdéstinguishes other units
which also express specialised knowledge, amongn the phraseological units
(ibidem 183). While some phraseological units carry a oertiegree of a domain-
specific meaning (qualifying them as terminologiaalits), others are devoid of such a
specialised semantic load. As indicated by Kjeegytlare formulaic expressions,
standard and routine phrases “normally used, sirhpiause they serve the important
function of relieving lawyers from the immense bemdof text production connected
with the exercise of their profession” (2007, 513).

The awareness of phraseological units is consitlerucial for delivering
functionally equivalent translations, as they refflthe conventional usage of language
and therefore serve to cater for the target tecipients, who, as argued by Trosborg,
have the right to “approach the text from their dvame of reference” (1997, 157).

Materials and methodology
The choice of the materials and the methodologyesponds to the two key research
aims, i.e. the identification of translation praibke and the search for the appropriate
solutions. Consequently, the selected materialsbeawnlivided into two main groups:
(1) source language materials and (2) target laygyuaaterials.

The first group, comprising a number of autheotart documents of each of
the selected types (i.e. a divorce petition, adiadliseparation petition and a divorce
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decree), allowed for the preparation of comprehengjas regards the range of
terminology and phraseology featured) sample dootsnihat were subsequently used
as source texts for annotated translation. Amongcgolanguage materials there were
also resources of referential value devoted tthgect matter.

The second group included parallel English documeas well as reference
materials, such as legal acts, law textbooks, laetiotharies and miscellaneous
web-sourced materials on the subject matter, someviich have become target
language corpus componehts

Other materials, which defy the above categonsativere also used, including
materials of a mixed nature, i.e. those which @reetranslations (Polish legal acts and
summaries of Polish law in English, etc.) or praduaf terminography work, such as
specialised bilingual dictionaries and term ba¥éihin this group a sub-group may be
distinguished, comprising a number of past cedifiganslations of the types of
documents under analysis, as well as translatibsslar texts conducted by beginner
translators (students of Translation Studies atUheversity of Gdask). Reference to
both these groups allowed for the identificatiord avaluation of the tendencies and
practices as regards dealing with specific issyedifferent groups of translators.

Finally, online tools, such as discussion foruros franslators, which are
recognised as valuable information sources, comghtany to the traditional ones and
demonstrating significant potential for improvingrslation quality (Biel 2008, 35),
were also consulted.

As regards the methodology, the following were kygd on different stages
of the project: (1) parallel texts analysis; (2)rgarative legal research for concept
comparison; and (2) text analysis tools and metligd®loped within corpus linguistics
for term and phraseme extraction.

Annotated Polish-English translation of a divorce ptition

Presented below is a proposed translation of a leadiporce petition, along with the
commentaries on the choices made and translatiategtes use€d In order to account
for a wider range of terminology and phraseologt thay be encountered in translation
practice of such texts, the source text is a caatipih of several authentic documents of
its kind, with alternative elements marked as ba,etc.

H With a view to retrieving from the target languageange of potential linguistic solutions to the
identified translation problems and to create asilgaccessible collection of phraseological
choices at a translator's command, a target-langgagpus was assembled and analysed with the
use of a number of corpus analysis tools (a desmmipf which, however, remains outside the
scope of this article). As a result, a target-laaggiglossary was delivered, featuring the key terms
for the domain along with the lexical clusters ihigh they tend to appear, phraseological units
they form, prepositions they take and, if consideappropriate, also along with sample sentences
showing their specific context of use. With suchesnphasis, it was assumed that the outcome
would be of substantial referential value for legjahslators (as well as legal drafters), partiduyla
non-native English speakers, who, regardless afgbatlvanced language users, are reported to
find the correct use of prepositions and collogatiohallenging (Bowker and Pearson 2002, 34).

12
Owing to the limited size of the research, thelifigs are mainly directed at British (European)
readers, whose primary frame of reference is thal lgystem of England and Wales.
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Divorce petition

Warszawa, 18 wrzeia 2009 r.
Do
Sadu Okrggowego
Wydziat Cywilny
w Poznaniu

Powddka: Katarzyna Grgleowiak,
zam. w Poznaniu, ul. Nowa 3/5

Pozwany: Grzegorz Gréeowiak,
zam. w Poznaniu, ul. Nowa 3/5

Pozew o rozwéd

Wnosz o:

la) rozwizanie matenstwa Katarzyny
Grzekowiak z pozwanym Grzegorzem
Grzeskowiakiem, zawartego w dniu
15 padziernika 1987 r. w Ukglzie Stanu
Cywilnego w Poznanil nr aktu
makzenstwa: 222/87] przez rozwod
Z winy pozwanego;

1b) rozwhzanie matenstwa Katarzyny
Grzekowiak z pozwanym Grzegorzem
Grzeskowiakiem, zawartego w dniu
15 padziernika 1987 r. w Urglzie Stanu
Cywilnego w Poznanil nr aktu
makzenstwa 222/87] przez rozwéd bez
orzekania o winie;

2a) powierzenie powoddce Katarzynie
Grzeskowiak wykonywania wiadzy
rodzicielskiej nad wspolnym dzieckiem
stron — Alicp, urodzom w dniu
1 listopada 1994 r. w Poznaniu;

2b) powierzenie obojgu rodzicom
wykonywanie wtadzy rodzicielskiej nad
matoletniy corka stron Alicia

ustalenieze jej miejscem zamieszkania
jest miejsce zamieszkania matki;

2c) zawieszenie pozwanemu wiadzy
rodzicielskiej nad matoletaicorka stron

Grzeskowiak, ur. 1 listopada 1994 r., oraz

. Warsaw, 18 September 20(
In
the Regional Court [@l Okregowy]
in Pozna
Civil Division

BETWEEN®:

Petitioner: Katarzyna Grzkowiak,
residing in Pozn@aat ul. Nowa 3/5

AND'
Respondent: Grzegorz Gékewiak,
residing in Pozn@aat ul. Nowa 3/5
Petition for divorce
| pray that:

la) the marriage between Katarzyna
Grzeskowiak and the Respondent,
Grzegorz Grzékowiak, solemnised on
15 October 1987 at the Register Office
[Urzqd Stanu Cywilneddn Pozna O
marriage certificate number: 222/87
be dissolved through divorce and the
Respondent be fourat fault?

1b) the marriage between Katarzyna
Grzeskowiak and the Respondent,
Grzegorz Grzékowiak, solemnised on
15 October 1987 at the Register Office
[Urzqd Stanu Cywilneddn Pozna O
marriage certificate number 222/87 be
dissolved through divorce oma-fault
basi;

2a) primaryparental responsibility® in
relation to the child of the parties, Alicja,
born on 1 November 1994 in Poanhe
awarded to the Petitioner, Katarzyna
Grzekowiak;

2b) sharegarental responsibility® in relation
to the minor daughter of the parties, Alicj
Grzeskowiak, born on 1 November 1994
be awarded to both parents and a
residence ordef be made in favour of the
mother;

2c) the Respondentfsarental responsibility®
in relation to the minor daughter of the
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Alicja Grzeskowiak w okresie jego pobyty
w zaktadzie karnym;

kosztéw utrzymania i wychowania dziec

stron, Alicji Grze&kowiak, w wysokdci

900 zt miesicznie;
3b) zobowizanie obojga rodzicéw d
ponoszenia kosztéw  zwdanych z
utrzymaniem i wychowaniem maioletni
corki i w ramach udzialu ojca w tyc
kosztach zaglzenie od pozwaneg
Grzegorza Grzkowiaka hna rzecz
powodki Katarzyny Grz&owiak
alimentow w kwocie po 700 Z
mieskcznie, platnych do ka Katarzyny
Grzeskowiak jako ustawowe]
przedstawicielki matoletniej — do dn
dziesitego kadego miesica, poczynaic
od uprawomocnienia &i wyroku, z

terminowi ptatndci kazdej raty;

4a) zasdzenie od pozwanego na rze
powodki kosztéw procesu wedtug nor
przepisanych;

4b) zagdzenie od pozwanego nha rze
powodki kwoty 4500 zt tytutem zwrot
kosztéw posfpowania.

Ponadtovnosz o:

5) powierzenie dziecka stron Alic
Grzekowiak na czas trwania proceg
powddce Katarzynie Grgkowiak
i zobowhzanie pozwanego Grzegorz
Grzelkowiaka do ptacenia kwoty 600 2
mieskcznie do dnia 10 Kalego miesica
do r&k powddki, na pokrycie kosztoy
utrzymania i wychowania dziecka;

6) zwolnienie powddki od kosztowgdowych.

3a) zobowizanie pozwanego do ponoszemni8a) the Respondent be ordered to phid
maintenance of PLN 900 per month fof

ustawowymi odsetkami w razie uchybieni

parties, Alicja Grzé&owiak, be suspende
during his prison term;

a
the child
Grzeskowiak;

of the parties, Alicjg

0 3b) the parents be ordered jointly to cover
costs of maintenancé€ of their minor
daughter and the father be ordered
contribute to these costs throu
periodical payments of PLN 700 per
month, due as of the date that the divo
decree becomes final and binding, 3
payable directly to the Petitione
Katarzyna Grzékowiak, as a legal
representative of the minor, by the™
day of each month, with statutory intere
charged in case of default on ea
payment;

3
h
b

t

cZda) the Respondent be ordered to pay
m  Petitioner's legal cost§ pursuant to the
applicable provisions of law;

cZb) the Respondent be ordered to pay
I Petitioner PLN 4500 as reimbursement

legal cost§.

Moreoverl pray that:

i 5) for the period of the proceedingsistody®
su  over the child of the parties’, Alicj
Grze&kowiak, be awarded to th
Petitioner, Katarzyna Grgkowiak, and
that the Respondent be ordered to
child maintenance of PLN 600 per mon
payable by the 10 day of each month
directly to the Petitioner;

6) court fee remissioff be granted to the

7a
7t

<

Petitioner.

the

to
gh

ce
nd
r

st
ch

the

the
of
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Annotations:

! The words:IN, BETWEENandand are elements which do not formally correspond to
the source text. As long &% can be regarded as a functional translation@fthe other
two lack any lexical correspondents in the source text, thus require explanation.

Through the study of a number of parallel documents, these words have been
identified as elements contributing to the functional equivalence at the text level.
Picture 1 below shows a typical structure of an English document initiating court
proceedings in a civil case.

THE MANCHESTER COUNTY COURT

BETWEEN
Case No. TR123456
Claimant
JANE LARKIN
Defendant and
EMMA WHITE

PARTICULARS OF CLAIM
1. On 20th January 2008, the Claimant visited the premises occupied by the Defendant ..

Picture 1. Particulars of claim. Source: http://www.ukessays.com/Ipc/civil-
litigation/particulars-of-claim.php

It is argued that adjusting the textual frame of the Polish document accordingly is
desirable in order to enable the reader to access the text from a more familiar
perspective.

2at fault, on a no-fault basis

The phrasesozwod z winy pozwanegand rozwdd bez orzekania o winie
constitute translation problems resulting from the differences in the way that a divorce
process is regulated under the Polish and the English law. Pursuant to s.56 and s.57 of
the Polish Family and Guardianship CHdgKRO), complete and irretrievable
breakdown of a marriagedtkowity i trwaty rozktad pgycia) provides a single and only
ground for divorce. If the court is satisfied that this condition is met, it also needs to rule
on whether and which of the spouses is at fault for the breakdown (which could include
none, one or both parties). However, upon a joint request of the parties, the court does
not rule on the issue of fault at*dllThe possible outcomes of divorce proceedings in
which a divorce is granted are summarised below:
Table 1. Possible outcomes of court proceedings ending in divorce being granted

13
Ustawa z dnia 25 lutego 1964 r. Kodeks rodzinny i opiekyt Dz.U. z 1964 r. Nr 9, poz. 59.

H What is more, if there are no minor children of the marriage and the respondent supports the
divorce petition, the court may, under s. 442 of the Polish Code of Civil Procedure (Ustawa
z dnial? listopada 1964 r. Kodeks pegbwania cywilnego. Dz.U. z 1964 r. Nr 43, poz.)296

make a ruling based solely on the statements of the parties, which makes the Polish regulations
relatively liberal and, in certain circumstances, a divorce relatively easy to obtain.
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rozwod z winy obojga mankow divorce with fault attributed to both spouses
rozwod z wyicznej winy jednego mainka divorce with fault attributed to one spouse
rozwod bez orzekania o winie no-fault divorce

rozwod z orzekaniem o winie divorce with attribution of fault

Consequently, following a divorce, the parties rhayeferred to as:

Table 2. Parties to a divorce case following trenting of divorce

makonek wycznie winny party solely at fault

matonek niewinny innocent party

maktonek, ktéry nie zostat uznany za yeginie | party not found to be solely at fault
winnego

Rozwdéd bez orzekania o wirfias been translated asmefault divorce and as
an analysis of dictionary entries (Rk@s, Kienzler, Myrczek), as well as a number of
past court translations suggest, it can be regamdeh established equivalent. However,
a question may be rightfully asked whether theedéfices between the Polish concept
and what is understood in common law by a no-fdivibrce are not too significant for
the terms to be used as equivalents.

In common law tradition, a no-fault divorce is defil as one in which “the
parties are not required to prove fault or groubegond a showing of the irretrievable
breakdown of the marriage or irreconcilable differes” (Garner 2004, 516). Clearly,
this definition covers all types of divorce proviiéor by the Polish law, where the
element of fault is not among the necessary gro@mddivorce and allocating the fault
is a duty of the court (unless the parties reqtlestthis issue not be considered at all),
not the spouse seeking dissolutionné-fault divorce as used to translatezwdd bez
orzekania o winiemay lead to a wrong conclusion that the other tygiedivorce in
Poland are fault-based. However, the vital charmties of the two termse§sentialid,
as defined by Saevi¢ (2000, 237-238), overlap, therefore@fault divorcecan be
accepted as a functional equivalentamwdéd bez orzekania o winie.

Rozwdd z orzekaniem o winigenot a term used by the Polish lawmaker but it
frequently appears in the Polish legal discourskrafers to botlhozwdd z winy jednego
matonkaandrozwdd z winy obojga mainkéw Rather controversially, it tends to get
translated as fault-based divorcee.g. in the IATE term base (IATE ID: 3537464).

Black’s Law Dictionarydefines dault divorceas one granted to a spouse on the
basis of some proven wrongful act by the other spd®arner 2004, 515). The law of
England and Wales provides an example of suchwien] where, under s.1(1) of the
Matrimonial Causes Act 1973, each party to a mgerianay present a petition for
divorce on the ground that the marriage has brodtewn irretrievably. However,
irretrievable breakdown of the marriage may onlyebiElenced by one of the following
facts, referred to in s.1(2) thereof: adultery,aasonable behaviour, desertion (all three
are fault-based) or sufficiently long separatioo-{ault).
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Consequently, it is argued that the defining fesguof a fault-based divorce
under common law do not correspond to the essefetidlires ofozwod z orzekaniem
o winie under the Polish law, which should still be deseditas a no-fault one, as the
lack of fault on the part of either of the spouskses not prevent the divorde
Therefore, alternative descriptive equivalents Hasen suggested, as presented in Table
1 above. They are an attempt to avoid the risk aifvating the wrong kinds of
associations on the part of the reader and to rewlaar with regard to the meaning.
Admittedly, the terms coined are stylistically lemgpealing than the shdidult-based
divorce However, the greatest difficulty in this respadses when one tries to express
these concepts in a nominal form — in the texthaf petition this problem has been
avoided by the use of passive voice and a neatroetisn:to be found at fault

3parental responsibility, custody, * residence order

Under s.95(1) of KROwladza rodzicielskaefers to the “rights and duties of
the parents to exercise care over the person angrtperty of the child and the child’s
upbringing, respecting his/her dignity and rightsThere seems to be strong preference
among Polish translators for literal equivalentshig term, such gsarental authorityor
parental power as indicatednter alia by past court translations and discussions at
specialist Internet translation forums. This isidedd to be a consequence of many
translation resources, i.e. dictionaries (Myrcz@kga, Piékos) and the above quoted
translation of KRO, opting only for those literafjugvalents. Among the materials
referred to, the EU term base (IATE) is the onlye @dopting a functionally oriented
approach in this case, by showing preference fer térm parental responsibility/
(IATE ID: 3537435). Arguably, this should be thevdared option for the European
audience.

In the UK, under s.3(1) of the Children Act 198@yental responsibility refers
to all the rights, duties, powers, responsibilittesl authority which by law a parent of
a child has in relation to the child and his propeClearly, the concepts referred to
under the Polish and English law overlap to a §iggnit extent. Therefore, employing
the termparental authorityin the translation, while there is a close funtéibequivalent
available, is found hard to support. Arguably, ageom sounding odd or foreign, the
literal equivalent in this case also carries cartaégative connotations, activating the

15

What might prevent it, however, is fault foundedplon the part of the petitioner: in these cases
a divorce is not granted if opposed by the innopeamty (unless there are important reasons to rule
otherwise); the distribution of fault also affettie rights and obligations of the parties followang
divorce.

* Translation: Faulkner, Nicholas (2010Kodeks rodzinny i opiekazy. The Family and
Guardianship CodeWarszawa: Wydawnictwo C.H. Beck.

Y IATE also lists the ternparental authorityunderwiadza rodzicielskgIATE ID: 778128).
However, preference is given to the functional eglnt, directly sourced from the English legal
system, as explained in the notes accompanyingetitey. The fact is worth noting, as it
contradicts (or perhaps is an exception to) theegdgrtendency of the EU terminology to be
detached from the particular legal systems of tleenlder States.
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archaic concept of superiority and subordinatiofamily relations and thus potentially
misleading the reader as to the actual understgrafithe term under the Polish law.

As far as the issue of parental responsibilitgdacerned, mention should also
be made of a potentially confusing tecustody defined byBlack’s Law Dictionaryas
“the care, control and maintenance of a child aedrdy a court to a responsible adult”
which, in divorce or separation proceedings betwthenparents is “usually awarded to
one of them” (Garner 2004, 412). It follows thatstodyseems to be the American
equivalent ofparental responsibilityand functionally correspond tetadza rodzicielska.
Although the intended target audience considereel iseEuropean and it is assumed that
its primary frame of reference is the English legydtem, we refer to the tercustody
as it is also used in the European context, howavitrt a somewhat different meaning.

According toOxford Dictionary of Lawthe termcustodywas in use in England
until the introduction of Children Act 1989, whenh was replaced byparental
responsibility(Martin 2003, 132). For this reason it is useduch sense in some older
documents, as well as in informal or semi-legats&xwhich may also be a result of
American influence); otherwise, it is a term featliin criminal law. Howevegustody
is also recognised by the European Union and tetslaspiecza nad dzieckiem
(IATE ID: 773368), which, according to the aboveotpd s.95 of KRO, is one of the
elements ofvtadza rodzicielskar-ollowing an analysis of several other provisiohthe
Code (96(2), 100(1), 11@), 123(2) and 158), it is argued that the tepieczarefers to
being able to decide about a child’s whereaboutiskering under a duty to provide care
to that child; there is also an element of tempiyrahvolved. It thus appears to have
a narrower semantic scope thparental responsibilityput wider than justesidence
which is why it is considered fit to express theaept ofpowierzenie dziecka na czas
trwania procesu.However, if one wished to use only current Britirminology,
residence denoting “the place in which a person has his diofiMartin 2003, 430),
could also be supported as a transparent enougttidoal equivalent, with an
assumption that the duty of care is implied wheesidence order is granted.

®child maintenance periodical payments

The issue of maintenance is closely related torpakeesponsibility. Under the
Polish law, parents must provide for their childrere. cover the costs of their
utrzymanie and wychowanie The consulted translation of KRO lacks consisgenc
regarding the equivalents of these terhsthe following combinations can be found:
living and educating (p.58), welfare and upbringing(p.103), subsistence and
education(p.128), maintenance and upbringin(p.140) andcthe child’s upkeef{p.98).
It is argued that for the purpose of a divorcetfmatinone of these is ideal: except for the
last one, they are all word-for-word translatiom®t functioning as stable lexical
combinations in the target language and, as trserefiunctional equivalent available,
they arguably bear the mark of ‘translationese’e Tast example listedhe child’s
upkeep appears to be a step in the right direction; haweit is too general. According
to Oxford Dictionary of Lawthe amount that a non-resident parent (i.e. dme ghoes

e For example: www.childsupportlaws.co.akd
http://news.bbc.co.uk/2/hi/uk_news/2048681.stm.
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not live with the child concerned) must pay as atGbution to the upkeep of his or her
child is referred to under the English law elsild support maintenancer child
maintenancé€Martin 2003, 79-80).

A reference to an American teratimony must be made here, which is a false
friend of a similarly sounding Polish onalimenty Alimony refers to a “court ordered
allowance that one spouse pays to the other sfouseaintenance and support while
they are separated, while they are involved in &imanial lawsuit, or after they are
divorced” (Garner 2004, 80). In the UK the teatimonywas used in a similar way but
has been replaced witmaintenanceor financial provision The risk, however, is
connected with the broad understandingobbwizzek alimentacyjnynder the Polish
law, where it refers to the maintenance obligabietween parents and children, siblings,
other relatives, as well as former spouses (p.df28RO0). It is therefore important not
to mistranslatealimenty na dzieckdchild maintenance) aalimony, which should be
reserved to the maintenance obligation betweensgsdll not necessarilyrfazone” (to
the wife)as suggested byzQa and Pigkos.

This annotation also concerns another term usdbeaganslation oélimenty
namelyperiodical paymentdn this context it is considered fit, as undex English law
child maintenance may be provided in various wayg.(as a lump sum of money or
property adjustments) and monthly payments aregustof them. This is an example of
how the meaning of terms is dependent on the sngt configuration: used out of
context,periodical paymentsould refer to a number of hypothetical situatioas well
asalimentydo not tend to be translated pariodical paymentén dictionaries. Indeed,
both these terms cover broad semantic areas; howévethe given context the
functionally essential elements of their meaningrtap.

®legal costs court fee remission

Before remarks are made regarding the teoourt fee remissign
disambiguation is needed between commonly confteseds, i.e.kosztyposkpowania
(koszty procesuand koszty gdowe.Generally, the first ones refer to all the necgssar
costs borne by the parties in order to start andthé casél they correspond tegal
costsunder the English law (often shortenedctsty which amount to solicitor’'s costs,
counsel’'s and experts’ fees, other charges, expears disbursements, including court
fees (Sime 2009, 561). Under both legal systenes,ggmeral principle regarding the
payment of legal costs is that the losing partysphg costs of the winning party.

Koszty gdowe although covering a wider range of expenses Hraglish court
fees (for example, in Poland they include expefé®), appear to be their closest
functional equivalent, also because certain categaf persons may not have to pay
them.Zwolnienie z kosztow;dowychtends to be translated esemptiorfrom court fees
(Kienzler, Gxga). However, in the UK court fee exemption defiaesituation in which
someone does not have to pay court fees by’laWhis is not the case in the petition
above, where an application is made and a decisitinbe taken by the court. Therefore
the termcourt fee remissioseems more fit, as it applies to situations wipaeple “do

* Guide “Court fees — Do | have to pay them?”: hnasffinder.justice.gov.uk/courtfinder/
forms/ex160a-eng.pdf [access: 1 May 2012].
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not pay ... court fee because the court has decludftthey paid it, they woulduffer
financial hardship”?’. This corresponds to the grounds for court feeission under the
Polish law, provided in s.102(1) of the Act of 28lyJ2005 on Court Fees in Civil
Case$', which reads that:

Zwolnienia od kosztdwgdowych mge sk domaga osoba fizyczna, jeli ziey
oswiadczenie, z ktdrego wynik&e nie jest w stanie ich poriebez uszczerbku
utrzymania koniecznego dla siebie i rodziny.

Consequently, the termourt fee exemptioshould be reserved to the cases
where one is not required to pay court fees by (astawowe zwolnienie z kosztéw
sqdowych), e.g. in petitions for determination of paterr{igtalenie ojcostwa).

Conclusions

The above annotated translation of a divorce petits only a fraction of the
empirical part of the research conducted. The cmmmhs, however, are based on the
analysis as a whole and draw also on the partsne@ided in this article due to its
limited size.

As regards the first research question, i.e.: ‘Witablems are likely to emerge
in Polish-English translation of court documentsdivorce and judicial separation
cases?’, it can be concluded that they are maindyterminological and a phraseological
nature. As for the problems of a textual natureytlsometimes arise as a result of
differences in the macrostructure of the paralieglish documents. On the other hand,
the register and the level of formality of thesecwlments can be regarded as close
enough to the source language texts to assumdéethiahajor difficulties for translators
arise on these grounds.

With respect to the analysed terminology, it canststed that as regards the
substantive-law terms, there is a significant degresimilarity between the Polish and
the English legal systems. However, certain esthbtl equivalents may be questioned,
either on the grounds of their conceptual incongceewith the source language terms,
or due to existence of better-suited alternatives.

Finding functional equivalents of the proceduralms, on the other hand,
proves more challenging. This can be attributethéosignificant differences in the way
that the Polish and English conceptual systems stmgctured, as well as to the
proliferation of English terminology in the langwagf the legal procedure.

Unlike under the Polish law, under the legal systéangland and Wales there
are separate statutes governing the rules ofaid|family proceeding$ which vary in
the way that certain corresponding concepts arae@r Additionally, within the scope
of each of these procedures, different terms fersgime concepts exist as a result of the
recent reforms in England that modernised the laggwf the law, so that many obscure

20
Ibidem.

21 Ustawa z dnia 28 lipca 2005 r. o kosztaetd@vych w sprawach cywilnych. Dz.U. z 2005 r.
Nr 167, poz. 1398.

z Civil Procedure Rules 1998 and Family ProcedurefaD10.
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terms have been replaced with plain English ones. Inevitably, however, the old words
and phrases are still in use and it is common to encounter a rather confusing mix of the
old and the new (Malleson 2007, 99), both in authentic documents and in reference
materials.

Another complicating factor is linked to the historical development of the
English legal procedure, during which separate terminology was used for proceedings
before chancery courts and for cases tried before common law courts, both of which are
still in use today (e.gdecreeand judgement Different terminology used in other
English-speaking countries, notably the United States, also adds to the confusion,
especially as legal dictionaries do not tend to make references to the geographical
distribution of terms or their context of use (which would often be simply impossible,
given their limited size). As a result, the translations by both professional translators and
the students of translation studies analysed for the purpose of the research demonstrat
some inconsistency in their use of terminology. In addition, the students tend to have
significantly more problems with achieving readability due to unidiomatic or even
ungrammatical use of the language (which, in turn, seems to result from their
overreliance on source-language oriented strategies).

As regards the implications for further research, it can be claimed that although
the corpus-derived glossaries of terms and phrasemes can serve as valuable translatio
resources by providing a wide range of linguistic solutions that form the tissue of a
naturally-sounding text and which are hard to retrieve from any other resources not
specifically aimed at translators, and although the form of an annotated translation seems
particularly suitable for presenting extensive contextualised comments on specific
translation problems, there is a need for a more comprehensive form of presenting the
results of practice-oriented research in translation studies. Arguably, thematic purpose-
built resources combining the advantages of terminological and phraseological glossaries
with a much richer and more systematically structured knowledge component, providing
comparative information on conceptual systems in various jurisdictions, as well as
highlighting the essential elements of concepts depending on their context of use, would
be a tool that could significantly aid the legal translator’s decision making process.
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LEXICAL PITFALLS IN POLISH-ENGLISH LEGAL
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Abstract: The article illustrates problems which were encountered by students of the first and
second year of English Philology, who had been given a task of translating from Polish into
English a passage from a Supreme Court act, concerning the European Arrest Warrant execution.
The author who is an active lawyer — working as a prosecutor of the District Prosecutor’s Office —
analyzes almost twenty legal phrases coming from the original text and, comparing them with the
official version of translation, examines the students’ versions (108 translations altogether) which
are then accompanied by descriptions and comments on the mistakes made. The analyzed
examples show the uniqueness of the legal language and its pitfalls as well as lexical and syntactic
dilemmas which create linguistic traps for a Polish translator who is preoccupied with translation
of legal texts from Polish into English or vice versa. Moreover, the discussed cases indicate the
need for a highly professional training of philology students, especially in the area of ESP (English
for Special Purposes).

LEKSYKALNE PULAPKI W POLSKO-ANGIELSKIM PRZEKLADZIE PRAWNICZYM:
STUDIUM PRZYPADKU OBEJMUJ ACE STUDENTOW FILOLOGII ANGIELSKIEJ

Abstrakt: Artykut ukazuje problemy jakie napotkali studenci | i Il roku anglistyki, ktérym
postawiono za zadanie przettumatzy jezyka polskiego na angielski, fragment uchwahd®
Najwyzszego dotycrej wykonania Europejskiego Nakazu Aresztowania. Autor — czynny
zawodowo prawnik — prokurator Prokuratury Rejonowej — analizuje ok. 20 zwrotéw prawniczych
pochodacych z tej uchwaly i, odnose sk do oficjalnego ttumaczenia tekstu, dokonuje analizy
tlumaczé zaproponowanych przez studentow (w sumie 108 wersji) przedstawiajpisujc
zaistniate bidy. Przeanalizowane przyktady ukazugpecyfile jezyka prawnego i prawniczego
oraz zawitdci i putapki leksykalno-syntaktyczne, jakie czyhapa polskiego tlumacza
zajmupcego st przektadem prawniczych tekstow gzyka polskiego naeggyk angielski lub
odwrotnie. Omowione przyktady wskazujna potrzeb wysoce profesjonalnego szkolenia
studentow neofilologii w zakresie przektadu tekstow specjalistycznych.
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Introduction

The aim of the paper is to show the uniquenest®idgal language and its pitfalls as
well as lexical and syntactic dilemmas which crelitguistic traps for a Polish
translator who is preoccupied with translationexdl texts from Polish into English or
vice versa. Moreover, the paper’s aim is to evokeé focus attention on the need for
a highly professional training of philology studenespecially in the area of ESP
(English for Special Purposes).

The present paper illustrates the degree of Istguicompetence and the
translator’s efficiency in the case of the examisagients of English. First and second
year students of English Philology at two Polisghleir education institutions were asked
to translate a legal text that combined both theglage of law and the lawyers’
language. The subject matter of the examined t#osl was a legal question of the
Court of Appeal directed to the attention of thepi®une Court in Warsaw. The author
has analyzed a total number of 108 sample traosktof a Polish document into
English.

The main tool of the research was the Lexical Apph in relation to
comparative studies is. The adopted way of matpgaktration allowed for the analysis
of the range of correctness evident in the uses@éll terminology, functioning in the
linguistic systems of Polish and English.

General remarks

Translation, by definition, is perceived as rewongdiof the same ideas in a different
language from the original (Random House Websté&isctronic Dictionary and
Thesaurus, College Edition). Plain, everyday lagguaakes translation a plain and
simple task. In the analysis of information and thaays, some of the most important
guestions arise in connection with the way languégaused. Nevertheless, legal
language, no matter whether English or Polish, carire considered as plain. Its
intricacies in the area of syntax and lexis set miffinty of linguistic and cultural
problems to be dealt with by the translator. Tdyfulnderstand the notion of legal
translation we have to be aware of a distinctiotwben two types of language, namely
the language of law and the lawyers’ language. fils¢ one may be defined as the
language of legislative acts and it differs frone trdinary language especially in the
aspect of vocabulary and stylistic (Seidler 199B4)1 The second term corresponds to
the language of all categories of lawyers as wellegal scholars during the process of
interpretation of legal acts and everyday legalvdis e.g. litigation, constructing legal
documents (Korybski 1998, 55). The way of dealinghwroblems and overcoming
difficulties encountered in translation of a Poligal text into English is to be
presented in the further parts of the present paper

Resolution of the Supreme Court and its translation

The text chosen for the students to translate English was an official document
stemming from the Polish Supreme Court, namely Résa of the Supreme Court of
the Republic of Poland of July 20, 2006 (Ref. Mle | KZP 21/06), concerning the
execution of the European Arrest Warrant issuedth®y Belgian judicial authority
against Adam G., a Polish juvenile living tempdsain Belgium but with permanent
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residence in Poland, who was suspected of murdéacititate robbery of a Belgian
citizen committed jointly with a second person oprih12, 2006 in Brussels. This sort
of offence in Belgium is penalised with a life lodgtention sentence. Due mainly to the
differences between the Belgian and Polish proeedir dealing with the juvenile
offenders accused of committing most serious crinmed wanted to be accused of
infringing the suspect’s rights, the Court of App#aWarsaw presented the Supreme
Court with two legal questions as follows:
I. ,czy zawarte w dyspozycji art. 607 k § 1 k.pdformutowanie dotyeze
przekazania z terytorium Rzeczypospolitej Polskispby sciganej europejskim
nakazem aresztowania ,w celu przeprowadzenia pwdaziniej postpowania
karnego” (podkr. SA) winno ldyinterpretowanescisle z jego brzmieniem, co
oznaczatoby przekazanie wytnie bezpgednio do przeprowadzenia pegbwania
karnego, czy te dopuszczalna jest szeroka interpretacja epi@j ,w celu
przeprowadzenia pagiowania karnego” (podkr. SA) oznaczegq maliwosé
przekazania osobysciganej europejskim nakazem aresztowania do innego
postpowania ni postpowanie karne w p@twie wydania europejskiego nakazu
aresztowania, zmierzgjego bezpfrednio do stworzenia warunkéw formalno-
prawnych do przeprowadzenia pgstwania karnego, ktére to warunki uzalemne
sq¢ od wydania uznaniowej decyzji przezdewy organ tego p@twa, w
szczegolngi, gdy decyzja ta ma ustane@wie osobascigana, ledgca nieletnim w
rozumieniu prawa pétwa wydania europejskiego nakazu aresztowania,
odpowiad@ bedzie w tym pastwie za popetniony czyn wyczegmyj znamiona
przesgpstwa w pogfpowaniu karnym”,
Il. ,czy odmowa wykonania europejskiego nakazu zimsania przezgl polski
dopuszczalna jest wydznie w przypadku zaistnienia przestanek fiargich w
dyspozycji art. 607 p k.p.k. (bezwatyie przestanki odmowy) i art. 607 r § 1 k.p.k.
(wzgkdne przestanki odmowy), czy tedmowa taka mitiwa jest take na skutek
innych przyczyn, np. stwierdzenia przed polski braku przestanek oktenych w
dyspozycji art. 607 k 8§ 1 k.p.k.”
(http://www.sn.pl/orzecznictwo/uzasadnienia/ik/I-KDB21 06.pdf

(“I. whether the expression included in the dispositof Article 607 k § 1 of
Criminal Code Proceedings concerning surrenderingparson for whom a
European arrest warrant had been issued “for thepmses of conducting against
the person criminal prosecution” (underlined by t@eurt of Appeal) should be
interpreted literally, which would mean surrenderirdirectly for conducting
criminal prosecution, or whether a wider interprétem is admissible “for the
purposes of conducting criminal prosecution” (uriexd by the Court of Appeal),
providing the option to surrender the person coneer by a European arrest
warrant for other than criminal prosecution in t&¢ate issuing the European arrest
warrant leading directly to establishing formal ahegal conditions for criminal
prosecution, which conditions are pending on isguandiscretional decision by the
judicial authorities of that State, and in partiaulwhen the decision is to determine
that the requested person as an juvenile underlahe of the State issuing the
European arrest warrant, is to bear responsibilitythat State for the act committed
meeting the premises of crime in criminal prosemuti

1. whether refusal to execute the European arvestrant by Polish judicial
authorities is admissible solely pending on presigigen in the disposition of
Article 607 p of Criminal Code Proceedings (abselptemises for refusal) and
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Article 607 r § 1 of Criminal Code Proceedings &tdle premises for refusal), or
whether such refusal is also admissible due toratbeesons, e.g. statement by
Polish judicial authorities of failure to satisfygmises stipulated in the disposition
of Article 607 k 8 1 of Criminal Code Proceedings.”
(http://lwww.sn.pl/english/orzecznictwo/uzasadnidriZP-21_06en.pdf)

On July 20, 2006 the Supreme Court - Criminal Chempassed a resolution
providing a reply to those questions. The studemie ordered to translate the heading
of the resolution and the first legal questionadhtined, i.e. one sentence consisting of
seventeen lines of text in the original text arketato account the original outlook of
the text.

Dunin-Dudkowska (2006, 157-158) stresses the itapoe of adequate and
thorough translation of legal terms:

“Legal norms must not be translated into a foreigmguage without taking into
consideration the fact that they were worked oubther and for other recipients
who think differently and live in a different sodoltural environment. Legal texts
possess a unique semantic character. They do mdioosynonyms, homonyms and
redundancy. What matters in legal texts exclusiieleir literal meaning but not
their symbolic sense. A given legal text must hamnly one precise meaning
assigned, which permits the decisive consideraifdhe fact’(transl £.Z.).

To what degree precision and adequacy in legastation count can be vividly
shown by the analysis of the way in which the beppasented terms have been used by
the examined students in their translations.

Table 1. The most important legal terminology usedhe translated excerpt of the
Supreme Court’s Resolution.

Polish version English version

1. Przewodniczcy Chairman

2. Sad Najwyzszy Supreme Court

3. Sedziowie Judges

4. Prokurator Prokuratury Krajowej prosecutor of thegibihal Prosecutor’s

Office

5. kodeks posipowania karnego (k.p.k.) Criminal Code Proceedings

6. Sad Apelacyjny Court of Appeal

7. Postanowienie decision

8. zagadnienie prawne legal question

9. zasadnicza wyktadnia ustawy fundamental interpetaif the act
10.  przekazanie surrendering
11. Europejski Nakaz Aresztowania European arrest warra
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12.  przeprowadd conduct

13.  postpowanie karne criminal prosecution

14.  warunki formalno-prawne formal and legal conditions
15.  organ gdowy judicial authorities

16. Nieletni Juvenile

17.  znamiona przegpstwa premises of crime

The chosen text clearly shows that textual coneastin the source language
are often culture-dependent and may not correspgondonventions in the target
culturé®. The notion of culture is of great importance ahe translator must bear in
mind that legal cultures and systems differ andsébedifferences must be reflected in
translation as it may frequently occur that therseuext was composed by a person
belonging to one legal culture while the targett tisxread by someone belonging to
another legal system. Tokarczyk (2000, 109-152)wshoonnections between law,
religion and morality and distinguishes, besidegalecultures of common law and
statutory law, legal cultures of Judaism, Christignislam, Confucianism, Hinduism,
and Animism. Linguistic structures that are oftenrfd in the source language have no
direct equivalent structures in the target langéfagéhe translator, therefore, has to find
target language structures with the same funct@nghose in the source language. The
examples below show how the sample group managkdfitahe task:

Chairman

Surprisingly, the translation of the first term,athdid not present a considerable
challenge, produced so many variants, though thesathairmanandchairpersonwere
most commonly used. The tehairman,as used in the official translation, mearthe"
presiding officer of a meeting, committee, etctherhead of a board or departmentt”

is not exclusively a legal term and the institutioh chairman is common in many
different countries.

It seems that many students tried to examine titteiral aspect of translation
and looked for some equivalents rooted in the Ar®gaon legal culture like Lord Chief
Justice, Chancellor or Honour Judge which, regasdlef the effort, cannot be
considered as direct equivalents of the witizewodniczcy” as usedn the context of
the Supreme Court. Interestingly, a few people @sgutessions lik€hief Justiceor Mr

2 Cf. Nielsen (2010, 23-35) who pointed out thanstators may find it helpful to identify
conventions in the microstructure of source tedisis is, however, only a first step towards
producing translations that conform to the conweiin the target-language culture without
changing the substantive contents of the sourds.tex

24 Cf. Zweigert & Kotz's (1998, 40 et seq.) thesibe praesumptio similitudinisaccording to
which there is a presumption of similarity of pieat legal results amongst different legal
systems. Otherwise dissimilar legal notions areialt the legal equivalents in different legal
systems e.g. private title insurance companiehénUSA do what the public Land Registry does
in Germany. The two structures are wholly differleat are functional legal equivalents.
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Chief Justicebut failed to consequently describe other membgtise court as Justices.

Two grieve mistakes occurred: terfioisemanand President of the Jurpave
been used. They can be treated as synonyms andedanjpiror who leads jury
proceedings and speaks to the court on the entigég behalf.

The other term wadirector. A dictionary definition says that it &person who
runs or manages a business, company or corporatften as a member of a board of
directors, with a fiduciary duty to direct its aiffa in the best interest of both the
business and its shareholdet®aderin the English legal meaning 3ueen’s Counsel
or any barrister who is the senior of two counsgpearing for the same par@®xford
1994, 225).

One person decided that the teéPmime Ministerwould be most suitable. It is
hard to tell whether Justice Paprzycki (the Chaimmaould mind, but for better or for
worse Polish Constitution establishes separatigndi€ial and executive powers.

Two other terms are worth mentioninGhairpersonas a more politically
correct version othairman,as it does not describe the person’s sex, Rrasiding
judge. It seems that the second term would be most deitidy the translation in
guestion as it conveys the idea that the chairpeissat the same time a judge. The verb
to presidemeansto occupy the place of authority or control, asan assembly or
meeting; act as president or chairpersamd can frequently be found in legal register.

Table 2: Official version and students’ equivaleritshe term Przewodniczcy’.

Official version: Students’ equivalents:
Ad 1. Chairman Chairperson;
Chairman;

The Honour Judge;
President of the Jury;
Lord Chief Justice;
President;

Head chairman;
Presiding judge;
Chancellor;
Director;

Chief Justice;
Leader;

Foreman;

Chair;

Mr Chief Justice;

The Supreme Court
This term has only one lexical equivalent (thouglBritain the House of Lords is the
highest court) and most students were able todnte it properly.

About a quarter of the students used the term Hglrt (which denotes a
British court but of a lower instance), probablyaldue to the fact, that in Polish
proceedings, while addressing the judge “Your Hohtlue phrase Wysoki gdzi€' is
being used, which some people literally translaeHagh Court Whatever was the
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reason, the termiligh Court clearly does not express the idea of this pasicaburt
being the highest instance in the whole country.

Some students tried to communicate this idea dystating*Sqd Najwyszy”
asHighest Court of Lawin this case, adding the word “law” was unnecessarfirstly,
the whole text was concerned with legal issuesdiddhot concern matters connected
with e.g. the royal court or any marked horizorgteda within which a game is played
like a court of tennis. Secondly, as stated abdkés term has only one lexical
equivalent. One student introduced the t€aurt of Justiceprobably to stress the fact
that in her opinion lower instance courts in Pol&aek justice, and thus, justice can only
be served at the final instance. On the other h#ned European Court of Justice exists
and the EU member states are bond by its legasidesi.

One person translatetbqd Najwyszy” as... National Party It cannot be
doubted that the Supreme Court and the Polish forgptten pre-war nationalist party
“Stronnictwo Narodowe’share the same abbreviatioiS.N.” but it is terrifying that
the person in question did not have any secondgtiitsu

Table 3: Official version and students’ equivaleritshe term Sd Najwyszy.

Ad. 2. Supreme Court Supreme Court;

High Court;

Highest Court of Law;
Court of Justice;

Judges

First of all, the termudge as correct lexically as it may be, is used inEmglish legal
language to denote only lower instance judges andat be used in connection with the
Supreme Court. Those jurists who sit in the Supr€mert are calledusticesn order to
emphasise their high rank, experience, power ambitance, although the mission of
both judges and Justices is to deliver justicey@nfew students were able to spot this
difference, but mostly applied the tejutge.As their justification, it has to be admitted
that in the Polish legal language only one termcfiams to describe the whole
profession, i.esedzia and it was indeed an uneasy task as even the SepCtaurt's
translator used the word “judge”.

An interesting attempt was at the teRuisne judgesised by a few students.
Though this British term describes junior judgesank, as opposed to the term denoting
the Supreme Court’s seniors, but at least a fedestis tried to find some equivalent,
though clearly not being familiar with the ideatloé British (and Polish) court system.

One person used the teadjudicatorswhich could be at best translated into
Polish as'osqdzacze’.Another egregious error was mistaking judges (des}i with
Juries (a group of persons selected by law andrsteoexamine the evidence in a case
and render a verdict to a court). This example shbaw the lack of knowledge of the
legal culture of a different country leads to sesionisinterpretations. A general and thus
vague term likemembersvas also used, probably as the last resort forrsopeotally
unfamiliar with legal register.

The wordarray remains a mystery when it comes to legal confegne of its
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ordinary definitions matches the idea of judge.eAfa thorough search, the only legal
context for the term was found in Oxford’s Dictiopaf Law (1994, 58-59) under the
definition “challenge to jur. The expressiontd challenge jury to the arraytiescribes
the situation in whichthe whole panel is challenged by alleging somegintarity in the
summoning of the jury (e.g. bias or partiality dmetpart of the jury summoning
officer).”

Table 4: Official version and students’ equivalersitshe term Sedziowi€.

Ad. 3. Judges judges;
Puisne judges;
Justices;
Arrays;
Members;
adjudicators;
Juries;

Prosecutor of the National Prosecutor’s Office

As it was predicted, this point was most troubles@nd caused most misinterpretations.
The main problem lies in the fact that the contiakidea of the prosecution’s office
differs from the Anglo-Saxon one, though the rotamains largely the same, i.e.
prosecutor isan attorney who prosecutes criminal cases on bebélfthe state
(Blackwell 2004, 243).

Most students were aware of the fact that theqmatson is conducted in the
name of the sate and by officials appointed bysthée, so they tried to express it in the
process of translation. As a result adjectives andns like public, state country,
domesti¢national or evercentral internal andnativewere used.

In the case of the terniprokurator Prokuratury Krajowej” the word
“krajowy”, which can be expressed by many English equivalshtswys both the high
rank of the prosecutor in question as well as #wut that this prosecutor’s office covers
the whole territory of Poland. That is wimational is considered as probably the best
equivalent.

Attorney Generaineansan attorney who serves as the head of the Depattmen
of Justice and chief legal adviser to the Presidemd represents the United States in
legal matters; each state has its own attorney ggngho performs the same functions
at the state levgBlackwell 2004, 24). In Poland, this term (usetbinhangeably with
General Prosecutor) was at the time the Supremert'€oresolution was issued,
attributed to the Minister of Justice who was alssponsible for prosecution policy. In
2010, fundamental changes in the functional moéigh@ Public Prosecution Service in
Poland were introduced as the statute of Octob20@9, amending the Prosecution Act
and some other statutes (Journal of Laws nr 178itipo 1375), came into force on
March 31, 2010. The most important changes weres#paration of function of the
Prosecutor General from the Ministry of Justice aeglacement of the National
Prosecution (or National Prosecutor’s Office) wilie Prosecution General.

A few examined students used the temmcprator. It is closest in spelling and
pronunciation to the Polish terfprokurator” but its English meaning (derived from
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Latin) is similar to an agent or a proxy and ddsesia person who acts on someone
else’s behalf

Table 5: Official version and students’ equivaleoftshe term Prokurator Prokuratury
Krajowey'.

Ad. 4. prosecutor of the National| prosecutor of the Public;
Prosecutor’s Office General Prosecutor;
Public Prosecutor of Public National Prosecutar
Office;

Prosecutor of the state prosecution’
prosecutor of the National Prosecutor’s Office;
Public Prosecutor;

Prosecutor of national prosecutor’s office;
General Public Prosecutor;

Public Prosecutor General;

Attorney General of Public Prosecutor’s Office;
State Public Prosecutor;

Prosecutor of the Country Public Prosecutar’s
Office;

Prosecutor of Domestic Prosecutor’s Office;
Central Prosecutor;

Native Public Prosecutor;

Prosecutor of the Internal Prosecutor’s Office;
Procurator;

S

Code of Criminal Proceedings/Procedure
As expected, students of English philology do rextessarily have direct knowledge of
both foreign and domestic legal systems and teems.That is why it did not make any
difference to many of them whethkmp.k. (kodeks pagtowania karnegoshould be
translated a$?enal Code (i.e. the codification of criminal law) o€ode of Criminal
Proceedings/Procedurdi.e. the codification of the rules governing tleiminal
procedure). Some students left empty spaces, soamsldted only the abbreviation,
changing the Polish letterk” into the English t’, without any explanation.
Furthermore, the misunderstanding of the abbrerdip.k.led one person to translate
it asthe code of canon lawlhis example must be considered as an egregiostskai
because the whole text was dealing with the matteesiminal law and not the Church.
A similar example is the expression used by anathatent code of practiceThis term
(correctly code of practicésis not a penal phrase but describes rules of windf
a trade organisation or company, etc.

One person decided to translate the téprawo” as right. It could be
considered as the case of Kade’s facultative etpriceg”, because the Polish term

% Kade (1968, 79 et seq.), studying the notion afivajence in translation distinguishes four
types of equivalence:
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prawo could be translated afght provided it should denote the direction. In a text
concerned with legal matters the choice of theamrequivalent must be doubtless.

Finally, it has to be emphasised that the ph@sminal Code Proceedings
used in the official English version of the textshalso be considered as inappropriate
because the word order does not reflect the Engliskd order. Re-translated into
Polish, this phrase would sound karny kodeks pogbowania, which would not
correspond to a genuine Polish legal term.

Table 6: Official version and students’ equivaleafsthe term kodeks pogpowania
karnego (k.p.k?)

Ad. 5. Criminal Code Proceedings Penal Code;

Code of Penal Proceedings;
Code of Penal Procedure;
Criminal Code Proceedings;
()

penal right code;

Code of the penal law;
k.p.k. — c.p.c.

code of practise;

punitive proceeding codex;
code of canon law;

Court of Appeal

Court of Appealappeared to present little challenge during tetimi since courts of
appeal exist probably in all legal systems arouma world. The name is commonly
shared because the idea of granting the defentlartight of having his case reheard
belongs to the fundamental human rights in demimcsséates — even Saddam Hussain’s
lawyers were allowed to appeal against the capitedishment sentence, though the
appeal was not successful and did not change teis fa

A few students used rather uncommon and obscureirtelogy, namely:
Appellate Court One person decided to emphasise the fact thatpdrticular court
deals with appeals against sentences in crimirads;aand as a result he created a term
unknown to the Polish judiciary (i®ourt of Criminal Appeal

A few translations opted fdDistrict Court as the courts fulfilling the idea of

(a) Totale Aquivalenz (total equivalence) — idemirespondence between both languages, that can
usually be found in standardised specialised testogy. e.g. die Marktforschung (German) —
market research (English)

(b) Fakultative Aquivalenz (facultative equivaleheea one to many correspondence between the
source language words and those of the target déyggle.g. napcie (Polish) tension, voltage,
suspense, stress, pressure (English).

(c) Approximative Aquivalenz (approximating equieate) accounts for one to part of one
correspondence, e.g. niebo (Polish) sky/heavenli@mg

(d) Null-Aquivalenz (zero equivalence) lack of egplent in the target language, usually in the
case of culture bound lexical items, cf.: bigosligh), pub (English).

76



Comparative Legilinguistics 12/2012

second instance courts. Unfortunately, althoughtridts Courts adjudicate appeals
against the sentences of Local Courts as firsaunts courts, it is not enough to consider
them equal in hierarchy to the Courts of AppealtHa Polish legal system, District
Courts are inferior to Courts of Appeal, and tnegtihem as one in translation leads to
serious misinterpretations.

Table 7: Official version and students’ equivalesitshe term Sd Apelacyjny.

Ad. 6. Court of Appeal Appeal Court;

Court of appeal;

Court of Appeal,
Appellate Court;
Administrative Court;
Court of Criminal Appeal;
District Court;

Decision
Evaluating different varieties of the term, the dalecisionseems the best option and
this term was most widely used by the studentsair ttranslations. The term itself is
similar to the Polistidecyzja”. It means aconclusion reachedfter considering facts
and applicable law if necessary; a judicial detemation or judgemenfThe term uling
could also be taken for the ideajodige’s or court’s of law authoritative statement

Only a few other expressions were introduced, manesolutionandreference
which cannot be accepte®esolutionmeans aformal expression of the opinion or
intended course of action of a legislative bodypthrer group arrived through a votnd
is a proper term for the judgment passed by there3ngp Court.References either
a citation or an act of referring a matter to aeothody. In both cases it cannot be used
as an equivalent of the process of the court’ssitatimaking.

Table 8: Official version and students’ equivalesitshe term postanowienié

Ad. 7. decision decision;
resolution;
ruling;
reference;

Legal question
The exact Polish term wédsagadnienie”, solegal issuecould have been considered as
the term closest in meaning. On the other hardhet not fully reflect the idea, i.e. that
the lower instance court, being unable to deal witlifficult legal problem that requires
the fundamental interpretation of the law, turnsthe Supreme Court for such an
interpretation (colloquially speaking “asks for pi¢l We may compare this, to some
extent, with the idea of precedent because the eBuprCourt explains the legal
provisions that caused problems in interpretatiwhits decision is binding.

The termlegislation issuewas improperly introduced as the Supreme Court
does not deal with matters of legislative charactéere is no doubt that in Poland the
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legislative power lies in the hands of the Parliamand is legally controlled, in
accordance with the Constitution, by the Constitugi Tribunal.

Table 9: Official version and students’ equivalenitshe term Zagadnienie prawrie

Ad. 8. legal question legal problem;
law question;
legal issue;
legal question;
law's issue;
question of law;
legal act;
legislation issue;

Fundamental interpretation of the act

Most students opted for the correct adjectivadamentalmeaningfar-reaching and
thoroughgoing in effecand the nournterpretation Some other adjectives being used
wereessential, cardinal, elementahdprincipal. The main problem with the translation
of this phrase was how to translate the ntustawa” in the Polish legal fixed phrase
“zasadnicza wykfadnia ustawyTn this case, the noun should be attached to amnaabs
meaning and thus the teraw is the best option, because the Supreme Court mlites
limit its interpretation to only one legal act, teitamines the provisions in question in
accordance to the whole system of criminal lawis lbnly worth mentioning that the
term bill, traditionally improperly used as a synonym of teent act, is limited in
meaning to the draft of a proposed law.

Table 10: Official version and students’ equivaseaf the term Zasadnicza wykfadnia

ustawy.

Ad. 9. fundamental interpretation of | principal interpretation of law;

the act fundamental act interpretation;
fundamental exponent of a statue;
fundamental interpretation of the act;
fundamental interpretation of the hill;
fundamental interpretation of the law;
constitution;

elemental supplementation of statue;
essential interpretation of statue;
fundamental commentary;

cardinal interpretation of the law;
essential construction of the act;

European arrest warrant & surrendering
Expression 10 will be discussed together with Ibuweas both are connected with the
issuing of the European Arrest Warrant (EAW/EUAW).

The only correct term is European Arrest Warrarittan with capital letter as
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it is the proper nanf& Many students used the temnit which belongs to legal English
terminology but is a court’s command aimed at dipalar person ordering that person
to do a particular act whereas EAW is directechatjudicial authorities of the Member
States.

The United Kingdom Home Office has defined it@smmon arrest andurrender
warrant designed to provide efficient and effedtisatice within the EU, whilst protecting the
rights of defendants and victimsThe EAW is a means to increase the speed of etidmradi
within the EU but it cannot be treated as a synonf/extradition. One person explained the
procedure of EAW as “being hunted by the EAW.

Table 11: Official version and students’ equivatent the term frzekazanié

Ad. 10. surrendering transferring;
extradition;
handover;
surrendering;
expedition;
deliveration;
transference;
pass;
assignment;
delivery;

Table 12: Official version and students’ equivatewnf the term Europejski Nakaz
Aresztowania

Ad. 11. European arrest warrant European order of arrest;
European arrest warrant;

European warrant for arrest;
European warrant of arrest;
European writ;

European detention order;
European Bench-warrant;

order of arrest

European precept of apprehension;
European penal warrant;

To conduct

To conduct prosecutiois a fixed legal phrase and should not be traedlat any other
way, with totally inappropriate verbs like ergake lead maintain It is also possible to
use phrasal verbsarry out or carry on in this context though they sound rather
colloquial (and the translated document was a Résal of the Supreme Court).

Table 13: Official version and students’ equivateoit the term przeprowadzi”.

26 Cf, http://www.eurowarrant.net
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Ad. 12. conduct carry out;
execute;
conduct;
lead;
maintain;
take;
make;
trial;

Criminal prosecution

To correctly translate this term, at least a basiderstanding of both source and target
legal systems is needed, especially of the crimpratedure, in order to be able to
distinguish between the seemingly synonymous teofsriminal prosecutionand
criminal proceedingsThe second one is the umbrella term and includesstages of
investigation, prosecution and, finally, sentencifmunishment). Unfortunately, the
interchanging use of these terms causes fatal gmublin the administration of
international justice. Even translations of the dp@an Arrest Warrants produced by
Polish sworn translators are not free from suchakes. The problem is that if we use
the term criminal prosecution we denote the earqges of the criminal proceedings.
Therefore, it is illogical to translate that thergmn was sentenced and convicted to
imprisonment during the stage of criminal prosemutin such cases, British judicial
authorities usually turn the Polish EAW down andchded explanation how it is possible
that a person who is wanted for criminal prosecutice. he is a fugitive from justice
and did not stand trial) was sentenced to imprismtmSuch translations lead to the
conclusion that Poland follows some kind of medigea even more archaic) code of
criminal proceedings where the rights of the defemicire nonexistent.

Table 14: Official version and students’ equivatenit the term postpowanie karné

Ad. 13. criminal prosecution penal proceedings;
penalty proceedings;
criminal prosecution;
penal procedure;
criminal proceedings;
court procedure;
criminal action;

legal proceedings;
criminal charge;

Formal and legal conditions

Term 14 did not cause any special problems althargh person decided to translate
“formalne” as administrative probably without checking in the dictionary that
administrativemeansof or pertaining to administration; executive.

Requirementgannot be considered appropriate as its closeghPaleaning is
“wymagania.” Official was used as a synonymfofmalandlawful as a synonym dégal.
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Table 15: Official version and students’ equivatenf the term Warunki formalno-
prawné.

Ad. 14. formal and legal conditions formal and legal conditions;
formal-law conditions;

formal and lawful conditions;
legal-formal conditions;

formal and legal requirements;
official-legal conditions;

legal and administrative conditions;

Judicial authorities

In this case (15) it is important to use a genphalhse like judicial authorities (plural),
because both the author of the source text andrdinslator are usually unaware what
kind of organs deal with the matter in questiorhia target legal culture. It is often the
case that the same matter is heard in one couptayltmcal Court in other by a District
Court and in another by administrative authoriti€sat is why translations likeourt
organ, Court, court of justice(probably suggesting existence of a court of iige$ or
magistratesare more or less mistakes. One person used thessipnBody Court
(written with capital letters) which in reality doeot convey any idea and the closest
dictionary entry is body count.

Table 16: Official version and students’ equivatenft the term 6rgan sdowy'.

Ad. 15. judicial authorities court organ;

judicial authority;

judicial authorities;

judicial body;

criminal justice body;

Court of justice/court of justice;
Court;

Body Court;

magistrates;

Juvenile

Juvenileis the only possible term in this context, as ithe only term rooted in the
criminal law. Under-ageand its variants, including the incorrect onenderagé are
rather not being utilised within the legal field.

Minor is a civil legal term and has a different meanireg someone who is
younger than eighteen years of age. According & Rblish Civil Code, the age of
majority is attained at the first moment of there@enth birthday (Myrczek 2005, 3),
whereas criminal responsibility starts in Polanthwhe first moment of the seventeenth
birthday (in case of some more severe offencegh-the fifteenth) Adolescents also a
legal term but denotes a type of juvenile (in tinglish sense of the term), i.e. a teenager
being of the age thirteen through nineteen, unail is an educational term and does not
have any application in the legal lexicon of peaal.
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Table 17: Official version and students’ equivatenit the term fiieletni’.

Ad. 16. juvenile under-age;
under age;
juvenile;
minor;
underage;
adolescent;

pupil;

Premises of crime

One of the trickiest and most difficult to translaerms wasznamiona przegfpstwa”

as it is an example of a legal jargon. The mostroonly used and correct translation is
premises of crimeMost students were not familiar with the term thlougprrectly
decoded the idea it conveys, i.e. characteristicanooffence that lead to the criminal
persecution of the offender. As shown above, mamyiations occurred, some
represented the idea of translatgrbum ad verboothers tried to describe the term
using ordinary words.

Table 18: Official version and students’ equivatentf the term Znamiona
przesgpstwd.

Ad. 17. premises of crime hallmarks of the offence;
characteristics of offence;
characteristic of a crime;
qualified enough as an offence;
premises of crime;

account for an offence;
responsible for actions;
regarded as an offence;
signs of crime;

act recognised as a crime;
act which at law is count as a crime;
described as a crime;

trait of crime;

comprehensive crimes;
features of a criminal offence;
said to be a crime;

features of criminal offence;
badges of crime;

indication of a crime;
hallmarks of the crime;
stigma of crime;

Concluding remarks

The clash of two language systems always giveh birtcontroversies in the sphere of
lexis and syntax, which usually results in semaaticbiguity and misunderstanding.
Misinterpretation and thus misunderstanding cardilgaclose the whole channel
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through which information is sent, which, in tumay cause significant real problems of
cognition. The problem of misinterpretation and understanding of English legal

terminology by Polish users of English was the aglement of the present exposition.
Having analyzed 108 sample translations of a Pa@tument into English rendered by
first and second year students of English Philolegytwo Polish higher education

institutions, the following conclusions can be dnaw

(i)

(ii)

(iif)

(iv)

v)

(i)

The students’ socio-linguistic and cultural compets requiring some basic
knowledge of the cultural, social, and legal baokid of Great Britain and the
United States is inadequate. The examined studbspdayed a great deficit in
socio-linguistic competence with reference to tglish legal jargon since the
majority of them was not able to convey the message

It appeared that pragmatic competence within itsoslinguistic domain, and
especially in relation to cultural and professioreferences was very limited in
the case of the examined students. They were tetaltompare adequately and
thus find functional English legi-linguistic equieaces to Polish legal
institutions. For example, the institution of juand its verdict was wrongly
identified with the sentencing by a judge and pdaal was identified with
criminal procedure.

The above-presented examples give evidence not oflysocio-linguistic
competence deficiency but they also point to thelexits’ inadequate training in
the use of dictionaries. Mixing up the position Qfstice with the position of
Prime Minister or decision with reference is realgrming since the lexical and
socio-cultural problems appear with the student&mdlish Philology, many of
them in their second year of the three-year prograrof studies, even though it
would have to be recognised that such students moayhave been given the
intellectual tools to translate in a more effectivay than they did in the case
study in question. Therefore, one recommends tlthbd and university
authorities reconsider curricula, especially thegech neglect the teaching in
relation to the effective use of dictionaries.

Moreover, organizational competence of the reseatglients, especially in the
domain of grammar, calls for improvement and thgfoaonsideration. In many
cases syntax was violated and the used vocabulasy emtirely wrong. For
example, penal right code*hunted by the European Arrest Warratiir Chief
Justice or *deliveration

The aforementioned examples testify to the studeimsbility to create
a cohesive text in legal English. As our analysisl abservation show, the
subjects’ organizational competence, and espediéyr textual competence is
far below the level expected to be represented sty@ent of English Philology.
Some of the translated texts bear witness of neiginetation and
misunderstanding.

Examining 17 principal legal terms used in the $totext and their equivalents in
English as created by the observed and testeddtarss it appeared that they
worked out 169 term versions! Some terms had fewetber of equivalents than
others, ranging from Gpstanowienie decision) to 21Znamiona przegpstwa-
premises of crime) and their number can only ptwninadequacy of translation
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and thus to inadequacy in the translators’ training

(vii) A thorough analysis and discussion over the probland materials presented in
the present paper make us cognizant of the difficaff legal translation.
Moreover, we realise that translation is, as aenatf fact, a demanding process
especially if it refers to translation of texts foather specific and highly
specialised purposes. Hence, not only should listerspeaking, reading, and
writing be considered as skills but the list ougghbe expanded by translation as
a special purpose skill which requires speciahtray.

Taking into account all foregoing conclusions, weaive quite a clear image of
what legal translation is, and what kind of compet is required from the
professionally prepared translator. Besides, we g&t a relatively clear picture of the
teaching/learning process designed for the studeinEnglish Philology and especially
their results in the translation test. The obtaimesults, in general, call for certain
verification and modification of the contemporatyde-year-programmes of studies
offered by the majority of higher education ingins in Poland and designed for
students of English.

Since demand for translators is ever-increasingzhmmust be done to change
the educational system and curricula to make cellegd university graduates better
prepared for the translator’s job. The carried ocegearch studies showed that the
knowledge of the legal system and culture of thgetelanguage users, demonstrated by
the subjects, was insufficient. The subjects’ legald linguistic competence was
generally too low to transform ideas and forms waithviolating proper communication.
Inadequate results in translation, as demonstrayethe subjects, only underscore the
validity of the adopted proposition of this anagysi
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Abstract: This paper presents a study aimed at examining whether DIY corpora compiled by
professional legal translators can assist them in their role as learners of legal sublanguages,
particularly those translators working into non-native target languages.

A procedural DIY corpus methodology has been developed, involving the framed
retrieval of authoritative legal texts from Internet repositories or other sources by legal translators
themselves, according to their specific needs or those of particular projects, bearing in mind at all
times feasibility in the workplace. Target audience expectations and requirements are also an
important consideration in the project.

A pilot study performing some initial testing with professional legal translators in certain
legal genres and different languages has been completed and will be reported on. Results so fal
seem to indicate that compilation of such corpora can be achieved in an average of 30-45 minutes,
in line with users' expressed criteria.

It is posited that these highly specialised corpora may provide translators with some
additional reference material that they are sorely lacking due to the absence or shortage in many
language combinations of legal dictionaries or thesauri, in particular as regards collocations. It is
hoped that a contribution may be made to professional practice in the long term.

CZY KORPUSY POSZCZEGOLNYCH GATUNKOW TEKSTOW ZEBRANE
SAMODZIELNIE PRZEZ TEUMACZY PRAWNICZYCH POMAGAJ A IM ,UCZY CSIE
JEZYKA” PODGATUNKOW TEKSTOW PRAWNYCH?

Artykut przedstawia wyniki badaprzeprowadzonych w celu oktenia czy korpusy tekstow
tworzone przez zawodowych ttumaczy testow prawa, zwtaszcza tych thoyelema ¢zyki obce,
moga pomagd im w uczeniu s odmian gzyka prawa. Stworzono metodolegdotyczca
samodzielnego tworzenia korpusu wykorzygtago pozyskiwanie wiarygodnych tekstow
Z internetu lub innyckirédet przez ttumaczy. Badanie pilatave dotycace wybranych gatunkéw
tekstbw prawa oraz #@ych kzykéw dowodzi, ze kompilacja takiego korpusu zgodnego
z kryteriami wytkownikow, mae zaj¢ 30-45 minut. Zaklada size te wysoko wyspecjalizowane
korpusy stanowi dla ttumaczy dodatkowerddto informaciji, zwlaszczaze w wielu gzykach
brakuje stownikdw prawnych, szczegdlniélijehodzi o kolokacje.
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Introduction: Scope and limitations

Legal translatiofl is a thorny subject, due in part to the highly semative nature of
legal sublanguages. Whilst lawyers are taught léyaduage at law school as part of
their studies, and paralegal staff undertake tngitin legal writing, translators are rarely
trained in this singular lect.

Despite the fact that professional legal transtat@ve a wide range general
tools at their disposal, such as dictionaries, sgidss, termbases, and online fra
target sublanguage conventions and appropriatecatibns may escape them due to the
lack of legal thesaufl and legal collocation dictionaries (Biel 2010)rét| corpora,
generally used by professionals in the form of gtation memories, may make
a contribution, but availability is limited for thraost part to the genre of legislation.

The project to be described in this paper seelexémine whether and to what
extent small, specialised electronic corpora cceatelegal subgenres by professional
translators themselves according to their needsasaist them in producing translations
that are closer in line with target audience exgtamts.

The project also aims, in a distinct strand, notaitied here, to gather
information from those commissioning legal trarisias in order to better understand
their expectations, as well as requirements anditguasues encountered, and to find
out what information is communicated to translateh&n commissioning takes place.

The majority of studies on corpora created by tetass themselves (hereafter
‘DIY corpora’, standing for Do-It-Yourself) havevnlved students. This project will
involve professional translators only. Freelancéesve been selected rather than
translators employed in-house, because the lateerglly have access to far more
terminological resources to support their efforts.

Research methods
This empirical research project is mainly qualitati- participants are volunteers and not
selected using statistical methods. However, insadacertain demographic data such as
country of origin, language pair, professional ai@we, etc. is being collected, the
project could also be described as adopting a mirethods approach. It comprises a
pilot study performed between December 2011 anccMa012, and a main study to be
launched in October 2012. The author has herself lze practising professional legal
translator for over twenty years, and there is uglement of action research.
Recruitment of participants so far has been cami¢dusing web groups such
as Yahoo! Groups and LinkedIn, through professiob¥gs, and face-to-face
networking at events on translation and the lawe Thain study may also involve
workshop settings — this has been suggested hgiménterested national associatitfhs
Feedback is obtained through questionnaires hastedn online platform —
Wufoo.com. This enables the researcher to havetireal access to the data as it is

27 This paper is concerned with translation (thetemitmedium) and not interpreting (spoken).

28 Such as Proz.com, Wordreference.com.

2 Burton’s Legal Thesaurus published by McGraw Hill English, would appear to be the only
example at this time.

30 E.g. Sweden, Holland.
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generated, and to produce statistics on an ad asis.lData from the Wufoo platform

can be exported, via Microsoft Excel, to the daialgsis software package NVivo, in

particular for responses to open questions, whexe ¢an be marked up into fields
created by the researcher on an on-going basisamsequently enable a fine-grained
scrutiny. It is hoped that these tools will givenare rigorous justification to qualitative

findings, and provide deeper insights into the data

Disciplinary foundations

Genre theory applied to the legal domain

In this paper | shall use the following terms fdrwe tlegal domainsupergenreas
comprising all “language of the law” (Bhatia 198if);which ‘subgenre'sare grouped
under genre§ which act thus as common headings encompassingnaber of the
lower level categories” (Monzé Nebot 2008, emphasided).

Bhatia (1987, 227) provided a structure distingmghthe main legal genres
according to their “communicative purposes” and ‘tlexico-grammatical, semantico-
pragmatic, and discoursal resources” used in diffedegal contexts. A systematic
organisation of such a complex supergenre is gleaaluable. However, regarding
written genres, Bhatia (1987) differentiated betwe®rozen legal documents like
contracts, agreements, insurance policies, etcd dormal’ documents such as
“legislation, rules and regulations, etc.”; clagsij them both under the term
“legislative”, which seems somewhat perplexing.his 2006 work, however, Bhatia
offered a different view of legal genres, dividingem into a “primary” genre —
legislation; “secondary” genres — e.g. judgmentd ease reports; “enabling academic
genres” — such as textbooks, critical essays, atd; “target genres” — e.g. contracts,
affidavits, insurance documents etc. The latteeghcategories are collectively termed
“derived” genres, as being “interpretations of #afive intentions” (p. 6).

Other classifications of the legal supergenre Hasen proposed, for example
by Trosborg (1997, 20) according to “situation o$eti Kurzon (1997, 120)
differentiates between “legal language [...] employeten people talk about the law”
and “the language of the law” that he defines asitittional laying down of the law.
A further classification has been made by Matt9Q06, 4-5) according to the sub-
groups of legal professionals.

| will be offering a complementary structure aimadaddressing use within
legal translation practice. In particular, suchoaganisation could be used by translators
to classify their collection of DIY corpora.

Legal translation and functionalism
The issue of a legal translation’s (non-)compliangéh target expectations will be
explored in this section.

In a work devoted to the interaction between tratitsh theory and practice,
Chesterman and Wagner (2002) raise three key isdliffsrentiation of translators’
service by offering several levels of quality tatsa range of purposes; “maintaining
a resemblance to the intended genre” (e.g. p. ®&nranslating; and increasing the use
of target language resources in the profession.

Nord (1997) is a seminal work on functionalist aggmhes to translation. It
contains a detailed description®fopostheorieaccording to which “the prime principle
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determining any translation process is the purg8&®po} of the overall translational
action” (p. 27). Nord also emphasises the imposrasfca translation ‘brief’ in translator
training, defining the “conditions under which tharget text should carry out its
particular function” (pp. 59-60).

In the legal domain, S&evi¢ (2000) outlined the new focus placed by Reiss
and other German scholars from the 1970s onwardsaget audiences, to enable
translators to select appropriate translation eggias, discussingskopostheoriein
particular. She also considers differentiation ofgwse, and the corresponding variation
in strategies. She cites Kelsen in classifyingedéht groups of addressees or receivers
as direct or indirect (p. 4), and further devel@pproaches and advice for specific
receiver groups.

Gémar (2002, 168) distinguished four main categooiereader in the context
of legal texts: laymen, those who are ‘letteredgqtising legal professionals, and legal
scholars. It ensues that depending on its destima# translation will be informed by
knowledge of its intended readership.

Garzone (2000) demonstrated the suitability of rcfional approach to legal
translation and concluded that:

“the degree of equivalence to be achieved in thestation of a given text is not
absolute, but depends first and foremost on th@drget text] intended function as well
as on the nature of the ST [source text]; the wipptcess is governed by a principle
located at a sufficiently high level of generalisatas to be suitable for virtually all

types of legal texts”.

Sparer and Covacs stated that “Specialists in |égadslation now define
fidelity as achieving an equivalent impact on theyét reader [...] to respect the stylistic
conventions of the target legal culture” (takemdrblarvey, 2002, 180).

However, in order for the translation to approphatfulfil the intended
purpose, it should be clear from the above thatstedors need to be informed of what
that purpose actually is. The latter point is belydhe scope of this paper, but as
mentioned in the Introduction, forms part of thea® strand of the project.

Corpora and tranglation
Although corpus use in translation has been studigensively at academic level since
first highlighted by Baker (1993, 1995), Kenny (2900and Olohan (2004), amongst
others, professional uptake is considerably maretdd, as demonstrated in the EU-
funded MeLLANGE project survey (MeLLANGE, 2006) aimdmy own survey (J. Scott
2011, 7-8) and discussed by Bowker (2004) and Beimig2006).

Much research has been done on parallel and cobipdraorpora, and
a significant amount on small DIY corpopar se(e.g. Varantola 2002; Zanettin 2002;
Maia 2002).

%1 The terms ‘parallel’ and ‘comparable’ are somewbantentious in the literature. They are
considered here as defined by Fernandes (2006)alfpla being texts and their translations,
‘comparable’ consisting of two (or more) sets oftekts.
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In particular Varantola (2002) described “disposakbrpora as intelligent
tools” for translators, i.e. those that “adapt sens’ needs and allow user profiling” (p.
171). She also states that “disposable materiabeaecycled and refined to form part of
a more permanent collection” (p. 175).

Other studies have examined DIY corpora used irciBpegenres such as
tourism (Wilkinson, 2007) and timber (Jaaskeldir&rMauranen: 2006), and some
cover several genres (Tagnin 2002). However, stutli@ve in the main concerned
student rather than professional translators —eiddey searches in this regard have only
brought to light Jaaskeldinen & Mauranen (2006) Efather, Waller & Kerans (2008),
and there has been little application to the Idigéd — there is only a passing reference
in the latter paper to an association bylaws carphsre is a study involving a corpus of
travel insurance documents and legislation, in ¢batext of the extensive Spanish
tourist industry rather than legal translation aghs mainly focusing on translator
training and corpus representativeness (CorpasiPaseghiri 2009).

Corpora and Language for Special Purposes

Bowker and Pearson (2002) is generally considesetha reference work on
the compilation and use of corpora in the field.ahguage for Special Purposes (LSP).
They state: “In our experience, well-designed cospgbat are anywhere from about ten
thousand to several hundreds of thousands of wandsize have proved to be
exceptionally useful in LSP studies”.

The use of self-compiled specialised corpora foP U&arning was studied by
Lee and Swales (2006) in the area of English faad&enic Purposes (EAP). A group of
university students were introduced to the corgora to the skills needed to investigate
the languageinter alia using context for disambiguation, using frequepagterns, and
examining collocations. They were also taught tmgibe two corpora of their own. The
software used was WordSmith Tools (M. Scott 1984)on completion of the research
programme, most participants had purchased thevaadtin order to “continue their
concordancing activities outside the classroom”.

Hafner and Candlin (2007) examined the use of sfised corpora in
understanding professional discourse. Their stadsfied out in Hong Kong, looked at
how corpus tools could contribute to language psaags a part of professional training
for fledgling lawyers. A genre-based approach wdspted and examples included:
letters of advice; statements of claim, defenceanuhterclaim; affidavits; opinions; and
agreements. Student participants were given aciess corpus of 114 legal cases
(797,000 words) from three subject areas and divid® seven sub-corpora, that had
been compiled for them, and were given the optibether to use the tool or not. Those
who chose to adopt the corpus “viewed them as aegvent and helpful toolset to
provide language support for their legal writinglalrafting assignments” (p. 314).

Bhatia, Langton and Lung (2004), looking at corfinguistics and language
teaching and learning in legal contexts, concleitng Tribble,inter alia, that “the use
of genre-based small corpora will be much more ulséfan large corpora covering
a complete register of law” (2004, 215). They fertlnold that “legal discourse is so
conservative in its construction, interpretatiord arse that it often does not require
a large corpus to determine its linguistic frequesit(2004, 207).
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The NIFTY corpus methodology
I will now describe the corpus methodology that hagn developed. It is a process
consisting of five steps: defining corpus criterallecting corpus material; manual
assessment; file conversidn and use in translation. The current version o th
methodology results from trialling during a preestuhat | carried out from 2009-2011
which is the subject of a Masters’ thesis (J. S201tl).

| have chosen the acronym ‘NIFTY’, standing for iidile, Individual, Fast &
fruitful, Tailor-made and Yield a great harvestds well as the usual dictionary
definitions of the wor®. The aim is to make the methodology as user-flieracs
possible.

Defining corpus criteria

In particular: target language; geographical perdmedue to differences between
UK/US English or Portuguese in Brazil and Portudat, example; type of document
[the (sub)genre]; file type, since the PDF formatynbe more freely available than .doc
files in the legal domain and may show signaturesfiicial stamps thus attesting to the
authoritative nature of the text; and date of padilon, e.g. where terminology has
changed following a certain event or piece of liegian.

Collecting corpus material

As regards corpus collection, translators may made of their own archives, and are
also given some indications on legal electronic uteent repositories, both those
accessible freely and those on a subscription bhdiave also provided step-by-step
instructions for advanced Google file search.

Manual assessment

The importance of a short but essential manualsassent is strongly emphasised, to
check whether texts are authoritative, include gqodlity language (are not obviously
translations or badly written), and whether theynpty with the criteria defined. This is

feasible since the number of texts in a corpusdohnighly specific legal subgenre

remains manageabfe

Corpus query software and file conversion

Following comparative testing (J. Scott 2011), tleeware AntConc (Anthony 2010)

was chosen in order to consult the corpora collecRreference was given to this
software rather than WordSmith Tools (M. Scott, @0due to its single user interface
and simplicity of use. AntConc is also freewareevdas WordSmith Tools costs GBP
59.5G°. At the present time, corpus query software caly aocept .txt files. Some

%2 Due to restrictions in corpus query software pgekaat this time.

33 Examples: first-rate; great, clever, sharp: ayrifea.

34 Testing carried out by the author so far of cospoomprising an average of between 10 to 25
texts has yielded good results. These figures &acprding to the genre.

3 Price checked 31 August 2012.
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examples of batch file conversion software are efoee supplied, where possible
freeware. Using such packages, all files colleceube converted in a single operation.
The importance of clear labelling of files is sted in the participants’ training pack, as
highlighted by Maher, Waller and Kerans (2008),ettsure that source files can be
identified at the corpus consultation stage. A sstgd file name might include
a language code, type of document (subgenre) amé(si of party(ies).

Corpus consultation and use during trandation
In terms of corpus consultation and use while perfng a translation, as regards the
corpus query software, the attention of study pgdints is drawn to the Key Word in
Context (KWIC) concordance function, keyword listad cluster/collocate functions.
Once familiar with the methodology, participantsynaéso choose to load more
than one set of files (NIFTY corpus) into the safte;, and thus consult several corpora
at the same time, where relevant for a translatiam. example, if they have collected
corpora for power purchase agreements, joint verdgreements and sales agreements,
they may choose to consult these three corpora&ribpming a translation of another
type of agreement. In this case, they could ahaihselves of the proposed supergenre
structure referred to briefly in the section onmgetheory.

Pilot study

Participant profiles

Current practice in the translation professionésvily dependent on the Internet, both
for job offers — for example through Proz.com aidilar, and email exchanges with
regular clients — and to consult resources sudhrasbases. As described earlier, online
groups have therefore been leveraged in orderctoitgarticipants.

This may lead to certain type of ‘internet-savvgricipant being foregrounded
in the study, but | have weighed this up with tilwantages of obtaining global reach
and thus a wider range of languages. By the vetyreaof their working methods as
described above, translators should tend towaidsptbfile in any case. Wright (2006)
carried out a study of the strengths and weaknee$agsearching Internet-based
populations and online survey research, in whickdreludes that researchers may save
considerable time using online survey tools, busstthe aware of “issues related to
sampling frames, response rates, participant decepand access to populations” in
respect of their research aims.

Data collection
Three questionnaires are being used. A registradtiom, setting out the appropriate
ethical information, is used to collect data relgtito the translator’s profile. Upon
receipt of this form, a participant code is issuedabling the remaining data to be
anonymised. Participants were asked to provideb@eldusing two separate forms — one
relating to corpus compilation, and another on asngse in translation.

Following registration, professional translatorstiggpating in the research are
given a training pack consisting of an illustratethdbook as well as a video guide in the
form of a commented screencast slide show givingildeon how to compile their

93



Juliette SCOTT, Can Genre-Specific Diy Corpora, @itedl...

NIFTY corpora. These multimedia tools can be dowdkEd from a simple project
website that | created to streamline the admirtistnaof participants. The website is
password-protected in order to control participatio the study and avoid undue
dissemination.
In order to recruit professional translators, téedbahave used the following
sources:
i) a pool of 81 translators that had expressed irtardarther research during a pre-
study (J. Scott, 2011);
i) 106 translators that were present at a legal @tiosl conference where | ran an
introductory workshop on the methodology;
iii) a notice posted on a private legal translatorsugron Yahoo;
iv) a notice posted on an open legal translators’ gosupinkedin.

This recruitment drive for the pilot study took @dain early January 2012,
resulting in 43 translators registering to parti¢gin trialling the methodology.

Results
The following section summarises some key aspddtseadata collected so far.

Table 1 shows an attrition rate of 79% betweenstegfion and provision of
feedback. Many participants cited workload or peasaircumstances when contacted
on this subject. Some have requested to deferpheiicipation until the main study.

Table 1: Overview of pilot study participants

N° of translators registered 43
N° of target languages registered 12
N° of countries registered 16
N° of translators having provided feedback on cerpampilation and/or usd %

Participants were free to choose the content of ME-TY corpora. It can be
seen from Table 2 below that the subgenres chas®agerfrom court-related documents
(e.g. pleadings and judgments) to corporate textg.(agreements, Articles of
Association), notarial texts (e.g. deeds) and Eguwy instruments (e.g. rules,
procedures, codes).

38 One of these participants is an academic also wgrs a translator in an institution and thus
does not fit into the intended target populatianfe.
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Table 2: Data for NIFTY corpora compiled by piltady participants

Time
Total Source of corpus| required for | Participant
(Sub)genre words Language material P coqmpilation coé)e
(in minutes)
Divorce judgments 5 527 Spanish Own archives 15 018
Divorce decrees Not Polish Google file Not supplied | 035
supplied search
Acceptance and Vesting 12 500 Spanish Own archives 40 018
of Estate
Lease agreements 1643 English Web repository 40 36 0
Loan agreements 120 00D English Online search 30 0 05
Sales agreements 45 000 Spanisli Own archives3® 043
Google file
search
Memoranda & Articles | 437 971 | English Own archives & 20 029
of Association Google file
search
Articles of Association 221283 English Google file 45 031
search
Deed of acceptance and 2 000 Catalan Own archives & 40 043
award of inheritance Google file
search
International Arbitration| 115 847 | Spanish Official 75 018
Rules websites
Patent examining 67 578 English Google file 60 017
procedures search
Penal codes 206 089  Spanish Online search 60 014
Study and examination| 70 000 English Online search 30 050
codes
Arrhythmias’ 15734 | English Not supplied 60 017

Feedback received from pilot study participantsuciured questionnaires can
be summarized in three main points. Firstly, it \gaserally seen as relatively easy to
compile the corpora. Secondly, all participantsvatimg feedback felt that the tool was
useful. Several also felt more confident in th@mpleted translation than without the
use of the tool. Third, they used the corpora ntioa@ they had expected, and used other
tools and methods less than usual.

Table 3 below includes comments sent in by paditip either by email or
using the free comments box in the questionnaie.céan be seen, the comments are
favourable to the use of the methodology. The psibf those who did not provide
feedback is not known. The author is currently @ering ways in which provision of
feedback could be incentivised in the main study.

37 Whilst this is a specialised corpus, it does abtfithin the frame of legal (sub)genres.
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Table 3: Pilot study participants’ free commentaw data

Participant
code
& country

Comment

018, Spain

“l really find your proposal very useful. | guessdepends on each one oy
translating method. In my case, | really used thatction, | need to check o
original texts (into the documents | really trusiyer and over. | used to did
searching manually or with google desktop help. TMFeorpus... it's a great too
| am glad that | went to Lisbon and hear you. | gming to save time and
specially, increase the confidence on my own jpluchas gracias!”

018, Spain

“Just some comments about the collecting procd'ssmiy first corpus, | did it ir

a field that | usually work with and feel comfotabTo my surprise, | have used the

corpus more than | expected. | have used originattctexts from my own archive
that were in DOC format. | have a lot of originaeful PDFs in my own archives, b
when | tried to use them, even if | use Abby famdee9.0, | realised that | had to wo
for a while on them and | don't have time now.rAf&ng the corpus | have realise
that it is a great tool and will work on my PDFefil to have clean TXT files to wo
with.”

022,
Germany

“I've started working through Juliette's materidhe introduction video she did is
beautifully simple, clear explanation of basic piptes and terms, and after watching

-~ 35

o XS5 0

rk

it

a few things that | thought | knew were understontth better. It also dawned on me

after a bit that, while her approach is similarrimany ways to what | have done for so

time in source language research, she focusesentatfet language. This has prefty

powerful implications for someone working to maateew specialty. | had never real

thought about this much before, because | mosthskate in domains | know very well
because | have worked in them at some point aseangher, etc. and I'm not mugl

bothered about searching for collocations and itke |

Her research project involves legal translatorst Ber methodology applies very well
any specialist domain. And | do see value in itnfiyr usual specialties (including tw
legal areas), because it is a more efficient wagesforming certain kinds of languag
checks. I've just been so focused on source larghagthis took a while to sink in.”

014, USA

“l just - finally - dared to dive in and create rfiyst corpus... and | feel as if I've
just learned the ABC!
This may sound too gushy, but I'm truly happy akig. | had read Lynng

Bowker's book, but | was still intimidated by tmegpect of building a corpus. Now |i

all worked beautifully, thanks to the excellentrimstions on your guide...”

me

ly

to

® O

050, Czech
Republic

“The bulk of my translation work are translatiomgo English, and | think that a
a non-native translator | need much more robustgleage data to consult i
order to achieve natural collocations and expressidypical of the given tex
type. Therefore, | often work with language corpdgraostly Mark Davies)
However, the problem is that these corpora are \adtgn too large on the on
hand, and little specialized on the other. Thatlsyw was happy to have bee
introduced to NIFTY corpora, which | started usalgiost immediately. | usuall
download about ten documents to compile the cor@@pora | have made
include a corpus of study and examination codesprpus of loan agreemen
etc. | have always found them to be very usefud,thay have helped me to u
idiomatic language structures and collocations.duld especially highlight thei

benefit for translations into L2.”
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These preliminary results, however, need to beyardl in more detail, and
further investigated, in all probability by mearfsraerviews.

Data collection challenges
It has proved very difficult to obtain feedbackrfrgarticipants, despite their expressed
high levels of interest in the tool. A number ofisens have been cited, the majority
relating to heavy workloads. This difficulty hasesldy been encountered in the small
number of previous studies involving professionahnslators (Jaaskeldinen and
Mauranen, 2006).

At this stage it is unknown whether they are ugimg tool and not providing
feedback, encountering difficulties, or simply nusing the tool at all. During the main
study attempts will be made to drill down into thisue®.

Forthcoming main study

The main study, to be launched in October 2014, aiih to include a larger number of
professional legal translators, and to encompdssr ¢dnguages.

Recruitment will once again use online channel$sag LinkedIn groups and
professional blogs in order to achieve a wide gaplgical spread, as well as translator
networks. As mentioned in the section on researethods, workshops may also be run
in collaboration with national translators’ assdicias.

In order to address the problems of data collecteupplementary contact
methods will be made available in addition to théree feedback forms.

Conclusion

This paper has presented initial findings concernanmethodology for monolingual
target-language corpora as a tool to counterbaldineelack of familiarity by legal
translators with the ‘insider’ sublanguages of e, in particular with a view to their
usefulness in retrieving legal collocations.

The pilot study has shown some encouraging avetwbs explored, but has
underscored the constraints of carrying out re$eamith professional translator
participants in terms of their availability.

The next stages of the research will involve a deemalysis of the data
already collected, and in the light of preliminaegults, slight changes to the collection
instruments and methods. It is hoped that the staidy will include a larger participant
population, as well as a number of in-depth intama to further probe how translators
use the tool, and to assess its value and praitigai the workplace.

%8 |n addition, use in other fields than law has bakurded to twice: one corpus was compiled for
arrhythmias, and one participant mentioned usettier areas” (see Table 3).
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AN APPRAISAL OF LANGUAGE AND LAW IN TIMES
OF EXPANDING LEGAL LINGUISTICS

Review ofThe Oxford Handbook of Language and Lawdited by Peter M. Tiersma
and Lawrence M. Solan, Oxford University Press, 2012, pp. 642.

Marcus GALDIA, professor
Univeristy of Monaco, Monaco

Summary The Oxford University Press published in 2012, within its series Oxford
Handbooks in Linguistics, a volume entitled The Oxford Handbook of Language and
Law. The volume was edited by two prominent American writers on law and language,
Professor Peter M. Tiersma and Professor Lawrence M. Solan. The volume of 642 pages
invites a longer review as it comprises contributions by forty-eight authors in forty
separate chapters. Also some fundamental, yet omitted legal-linguistic issues necessitate
critical comments by the reviewer. Overall, however, the reviewer read the book with
interest as its singular contributions include many inspiring thoughts. Meanwhile, these
original contributions are somehow in contrast to the declared character of the volume
that according to the publisher and the editors should portray the state of the art in the
interdisciplinary field covering language and law in the form of a handbook. In spite of
the valuable input to the development of legal-linguistic research in the singular
contributions one might doubt whether the main goal, as defined by the publisher and the
editors has been achieved by this publication. Therefore, also a bitter reflection is
included in the final part of this review. This criticism notwithstanding, the reviewer
welcomes the published collection of papers by renowned scholars and younger
researchers as one more valuable contribution to the development of legal-linguistic
studies.

Handbook’s Structure

The Handbook consists of an Introduction, authored by the editors, and subsequent nine
main parts: Legal Language, Interpretation of Legal Texts, Multilingualism and
Translation, Language Rights, Language and Criminal Law, Courtroom Discourse,
Intellectual Property, Identification of Authorship and Deception, and Speaker
Identification. Each part is composed of three to six chapters, written mostly by single
authors. The disparate range of issues labeled in above headlines of the main parts
indicates the first structural problem of the publication. Notably, the question arises
whether this loose string of issues that incontestably corresponds with the content of
chapters (or articles), published under each headline, reflects the optimal or even
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efficient structure for a handbook that should myrtthe field of legal-linguistic studies.
After all, the legal-linguistic research seems {odaich too advanced to justify this all
too ‘tolerant’ and noncommittal approach to the deding task of structuring the
diversified legal-linguistic research in times tf otherwise rejoicing proliferation. The
flow of issues in the nine main parts of the Haralbthat appear isolated from their
epistemological contexts will not facilitate theeption of the reviewed publication that
due to its name raises systematical expectatiottlbodgh the uniform editorial layout
that was designed for all chapters may engendefitsteimpression of a systematic
treatment, it cannot replace a systematized exposgitf the subject matters treated. As
a rule, the appropriate structure for the expasitb subject matters that are relevant to
a branch of knowledge is almost automatically dédaby the method applied in
a particular field. Understandingly though, in aterdisciplinary undertaking the task of
structuring is more demanding as an interdiscipirfeeld has to cope with a multitude
of competing, complementary, or even contradictanethods. However, this
circumstance does not mean that the field of ‘Lagguand Law’ could not have been
defined and structured more firmly by the editors.

Reviewer's Remarks to Editors’ Introduction

The interdisciplinary object of study is seizedsaaln the book title, as ‘Language and
Law’, apparently as a conscious reversal of thabdished order of ‘Law and Language’
in the English-speaking countries. The editors pbiy wished to broaden the scope of
the published topics and avoid terminological covdrsies as to which matters belong
to Law and Language and which matters make padtiwér related (interdisciplinary)
branches of knowledge such as forensic linguistidegal linguistics. Meanwhile, at the
actual stage of research into law and languagedhé&ary, stricter approach would be
more persuasive. For instance, J. Engberg and Wjder (2011) required a metho-
dologically more precise distinction between lawd alanguage studies and legal
linguistics, mainly due to the increase in the namipf publications that declare
themselves as belonging to legal linguistics. Ornighindiscuss whether the time is
already ripe to draw the distinctive line betweamal linguistics (legilinguistics),
philological research into language use in legatsteanalyses of legal concepts with
help of logical or historical methods, technologly speech analysis and the like.
However, when fundamental research and methodabgitdies are not taken into
consideration, one may easily miss the forestHerttees. Engberg’s and Kjaer’s claim
should therefore be taken into consideration byr&utauthors of publications that
commit themselves to the legal-linguistic paradidoreover the intricate relation that
the legal-linguistic research maintains with letf@ory, legal logic or legal informatics
is not mentioned in the introduction. Recently, Aarnio (2012) stressed again the
importance of deontic logic, developed by G.H. Wright, for any reflection upon the
language of law. It is particularly disappointiray the reviewer not to find in the book
any reference to G.H. von Wright, who succeededVittgenstein in Cambridge. The
works by H. Putnam, W. Quine and S. Kripke are mo@ed in the Handbook; yet these
authors were much less influential in the areaufdémental research into law than
G.H. von Wright who is remembered as a teachereofgations of legal theoreticians,
and this not only in the UK and in Scandinavia. Whiverall it is understandable that
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selection of issues and authors has to take placevarks such as the reviewed
Handbook, more explanation form the editors on rirethodology of the underlying
selection would be helpful also for readers unavwsduthe existence or of the state of the
legal-linguistic research.

Parts of the Handbook in Overview

Part | Legal Language includes a chapter on theryi®f the legal language that mostly
focuses on the processes in which the legal Englishemerged; it includes a thought-
stimulating, yet very brief, section 1.5. about giebalization of the legal language (pp.
25-26). Meanwhile, the linguistic aspects in leggbbalization could have been
connected with the proposals for the globalizatbraw, such as R. Domingo’s (2010),
who anticipated many of the issues in the challepgiebate about the future language
of law. The following chapters focus on the legakabulary (legal terms and legal
concepts, polysemy and synonymy, relation to orgitenguage); the structure of legal
texts that stresses syntactic analysis, yet alsatiomespeech acts in law and the legal
discourse; and the plain language movement. Mau@xztti's chapter on text and genre
that sums up the problems of textual complexityegfal discourses is very clear and
didactic (pp. 52-66). Part | is composed of contidns written by authors who follow
different methodological approaches and therefowould be in vain to demand a more
consistent account of legal language at this plelosvever, a more coherent connection
between the identified elements of the ‘legal laagpl could have been proposed.
Authors such as E. Vinnai (2010, 2011) have shdwniay in which the legal discourse
is constructed from smaller, yet coherently conegatlements. P. Anesa (2009) also
structured the complex legal discourse convincingly approach grounded in the legal
discourse would help avoid the traps concealetiénainalysis of legal terminology that
often focuses on separate linguistic units and tdaumributes less to the most interesting
issue in the legal-linguistic research, i.e. thecpsses of meaning emergence in law. M.
Gotti's chapter sheds much light on the legal lagguin the sense mentioned in the
research by Vinnai and Anesa whose works are rditated in the handbook. The
influence of electronic media and the fact thatispsr increasingly work with texts
available online could also have been consideradmss worthwhile to mention in Part
I. Impressive research into these new and reletegnits, by R. Berring (2000), and R.
Danner (2006), is available. Moreover, the ternogaial perspective upon the legal
language could have been broadened along the wdsisdoped by H.P. Glenn (2010),
W. Menski (2006) or J. Husa (2007) in the areaarfhparative law. Such an integrative
approach would enable to characterise the language in law all over the planet and
enrich the description provided in Part | that rhaitoncerns the legal English. Part Il
The Interpretation of Legal Texts includes chaptens statutory interpretation,
constitutional interpretation, ambiguity and vagess in legal interpretation and an
elucidating account by Brian H. Bix (pp. 145-15%) kegal interpretation and the
philosophy of language. Bix develops his analysmiad the concept of indeterminacy
and by so doing he also clarifies some previoupteha that concentrated on selected,
less systematic issues in the area of legal irgeapon. His brilliant analysis stresses the
limits of linguistic interference into the proceskconcept interpretation in law. This
view is definitely right because legal interpratatiis not a philological activity; it is
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a politically dominated process of finding the blast within a discursive framework of
reference defined by power structures, which gowaaie and society. The limited
logical coherence of all interpretive attempts awl finds its explanation in this
particularity of law. The course of Part Il is imgpted by a chapter on contract
formation as a speech act that would better accoynthee article on speech acts in penal
law of the Part V. Part Il is mainly focusing onoptems in the interpretation of
American law. European legal writers such as A.nkai(1988), R. Alexy (1983), M.
Atienza (2010) made valuable contributions to adligbems described in Part 1l. None of
them is mentioned in the Handbook, unlike the Awaeri author R. Dworkin whose
theory is comparable with approaches of the namawgean scholars. Furthermore,
Brian G. Slocum (2012) described recently problerhsrdinary meaning’ in law in

a way that is innovative and comprehensive. ParMilltilingualism and Translation
includes a chapter on bilingual interpretation suds a component of language rights in
Canada; an original chapter by Jan Engberg on wuoehning and problems of
a globalized legal order; challenges for the leahslator; language and law in the
European Union, and the past fifty years of multjlial interpretation in the European
Union. Again, the order of the contributions ishet surprising. Due to its very loose
structure Part Il finds, therefore, an inconclesignd. Part IV is entitled Language
Rights and deals with linguistic human rights; laage policy in the U.S.; legal rights of
linguistic minorities in the European Union; ane tlanguage situation in Africa. The
legal-linguistic situation in Asia is not covered this Part. This is particularly
unfortunate because reliable data concerning thehamesms of language protection in
Asia is difficult to obtain. Possibly, some receamdntributions on the formation on
linguistic identity of speakers could broaden therspective upon the legislative
developments in the area of language rights thagtiis dominated by conceptions
construed in the public international law severatatles ago. Part V Language and
Criminal Law devotes separate chapters to issues ast the meaning of silence in the
right to remain silent; potential impact of juvenisuspects’ linguistic abilities on
Miranda understanding; the caution in England araled/ the language of consent in
police encounters; the language of crime; and titerriogation through pragmatic
implication. Part VI Courtroom Discourse also deaith issues related to criminal law,
so in chapters on the discourse in the courtroomeravtpleas, pleadings, voir dire,
opening statements, testimonies and closing argiemare analyzed. Further follow
chapters on courtroom discourse in Japan’s neveipldorder; courtroom discourse in
China; the language of criminal trials in the Neldweds; linguistic issues in courtroom
interpretation, and on instructing the jury. In P&, Meizhen Liao (pp. 395-407)
analyzes the influence of two traditional concegftshe Chinese legal culture, ‘fa’ and
Ii” and their influence upon the structure of cemtporary Chinese court decisions. This
paper is particularly elucidating because it corabithe cultural elements of remote past
and the modern court system practices. Liao’s aggr@xplains the law in its broader
context and shows the complexity of the legal disse. It is also valuable as an input
into the debate about the globalization of law wheross-cultural discursive segments
and cultural particularities must be distinguish@durtroom discourse research is all too
often focused on criminal matters that Liao alsiioally reflects. Law, however, is
much more than a repressive mechanism of crimi@agzution. The struggle for law in
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society concerns, as a rule, other than criminalesa Overall, the legal-linguistic
research seems to be overburdened with analysesnahal cases to the detriment of
sometimes more significant private law cases. Hdpyethe non-criminal cases that may
appear to legal linguists as rather sterile andheatfirst glance, less spectacular would
attract more of their attention in the future. Pdlt is devoted to linguistic aspects of
Intellectual Property and more specifically to &awhark and copyright cases, including
a chapter on psycholinguistic basis of distinctes&n in trademark law. Part VI
Indentification of Authorship including K. Kredessand M. Coulthard’s chapter on
corpus linguistics in authorship identification @llsrings some samples taken from the
Polish language (pp. 504-516). Another chapter earscplagiarism detection. Finally,
Part IX describes problems of Speaker Identificatidgth articles on determination of
origins of asylum seekers, lay persons’ identifaratof speakers; and forensic speaker
comparison. The reviewer approaches, with somervasens, the issue of academic
contributions to origin identification in asylumeder cases as the procedure involves, in
the eyes of some scholars, obstacles of ethicalreaParts VIII and 1X also include
remarks on problems in cooperation between fordirgjtists and jurists and show the
limits of linguists’ involvement in some areas adgal practice such as meaning
determination. Jurists tend to misinterpret thaireabf linguists’ interest in meaning and
sometimes perceive linguists as specialists whowkméhat a ‘word really means’.
Likewise, jurists tend to underestimate speakengiui into processes of meaning
determination. Linguists, in turn, regularly ovemeste jurists’ competence for
understanding linguistic expert opinions. Someheke remarks and observations on the
inherent frictions in communication between lingsiiand jurists are revealing about the
state of practical cooperation between both prajess groups. They are truly
instructive and their study can help both groupsot®rcome some of the existing
communicative barriers. However, they also makarclke methodological weaknesses
of forensic linguistics that seems to perform affitly when it uses advanced
technology as is the case with speaker identiicaprocedures. Its non-technological
methods seem to be less reliable or practicalligmiicant. A rather banal example on
p. 491 shows this intricate situation. There, itls identified because he obstinately
misspells the word ‘library’ as ‘libary’. Meanwhijleevey policeman with minimal
criminalistic training and some common sense shdigddable to solve investigative
puzzles of this sort without additional linguistéxpertise that is at best Holmesian.
Some of the non-technological approaches to largyiraéprensic linguistics seem to be
problematic from the methodological point of viedlanguage sciences. Meanwhile,
the Handbook does not elucidate this admittinglgcdncerting aspect of linguists’
forensic involvement. Finally, the extensive bilgliaphy of the Handbook (pp. 572—
628) comprises almost exclusively publicationsha English language. One may add
that in Heikki E.S. Mattila’'s (2002) Vertaileva eilsslingvistiikka (Comparative Legal
Linguistics), published already ten years ago répeesentative legal-linguistic literature
seems to have been rendered more fully than irHgmedbook that often reflects the
contributions of its co-authors rather excessively.
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Some Critical Remarks Including a Bitter Reflection

On the book jacket the reviewed publication is gdias “encyclopedic in scope” and as
a “handbook.” The goal to produce a handbook is steessed in the publication’s title.
Meanwhile, the editors (p. 4) distanced themselvem this idea to a certain extent
while proclaiming: “This book contains some of feading ideas that have arisen from
the research. It is not encyclopedic. Rather, intisnded to capture the state of the art at
the moment, and to reflect what we consider todmesof the most promising directions
for continued research.” In fact, the publicatisran interesting collection of papers on
legal-linguistic issues that makes for good readiftpwever, it is clearly not
‘encyclopedic in scope’ neither is it a ‘handbook the interdisciplinary subject called
regularly ‘Law and Language’ or ‘Legal Linguistitsgilinguistics’. Systematic and
methodological problems of the subject are notutised in it and they were eschewed
through the innovative creation of a field callédnguage and Law’ that is not further
developed in the publication. Probably due to teetral approach adapted to the choice
of the studies represented under ‘Language and theterm ‘legal linguistics’ used
sporadically by one of the contributors does n@&reappear in the index (pp. 629-642).
The diachronic perspective is largely missing ie thook if some digressions on the
Roman law in the introduction and a sketch of tisohy of legal English are taken
apart. Particularly surprising is, however, thagale argumentation — unlike legal
interpretation — is not explicitly treated in thedk. Such a fundamental issue for any
discussion of the legal language should not hawen kmmitted. One can furthermore
assume that due to the fact that only eighteerof-kight contributors work in non-
English speaking countries and of those eighteea fio-authors are professors of
English, the book is overwhelmingly centered on Emglish language. It also tends to
stress problems in the legal tradition of the commaw such as originalism or
constitutionalism in the American constitutionakirpretation. One might doubt whether
these issues can be perceived as so central falrlleguistic research that they would
have to be included in a book that aspires to netfike general knowledge about the
field. Also formulations such as: “...the form ofralid agreement ordinarily involves an
offer, an acceptance, and consideration...” (cL(di) are misleading because they
concern exclusively the common law of English aerigContract laws in civil law
countries do not include the consideration as regquent of contract enforceability.
Therefore, ‘ordinarily’ a contract does not incluttee requirement of consideration.
Furthermore, the Handbook is unfortunately notipaldrly well adapted to the needs of
students who are usually looking for a systematiergew of this interdisciplinary
branch of knowledge, nor does it provide a globalyid state of the art account that
would interest more advanced researchers. The lwiti not convince especially
those jurists who are rather skeptical about tlefulisess of legal-linguistic studies for
the practice of law because it in many respects f@hind its powerful competitor, the
mainstream legal theory. This embarrassing calaimiparticularly visible in the omitted
manifest challenges that the legal argumentatigieeters in law. This criticism applies
equally to the selective treatment of legal intetation that has been exposed by many
legal theoreticians, e.g. by A. Smirnov and A. Mayan (2008), more comprehensively
and in a more general manner, i.e. less depengent tlhe American exceptionalism. It
seems that the editors prepared rather a collectforesearch papers and essays, an
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academic product which typically presents the tesuaflinternational conferences where
some recent research papers as well as essayaarhfkind can be found and enjoyed
by colleagues with more or less benefit. Most disamtingly, the chance offered by one
of the most distinguished publishing houses invibbeld to make the quintessence of the
legal-linguistic research known all over the woHds been missed. The renowned
publishing house also deserves to be blamed ftinga collection of research papers
and essays an ‘encyclopedia’ and a ‘handbook’. tmfately, it occurs not for the first
time that Oxford University Press announces anntisdehandbook on an academic
subject and then offers a loose collection of (ashdly and regularly) interesting
research papers. By so doing, the publisher cartgibto the dilution of academic
genres and discourages potential readers fromgatdriHandbook’ series at face value.
In sum, the reviewed publication illustrates, althb probably in an involuntary way,
the urgent need to compile a handbook on issues/ael to contemporary legal-
linguistic investigations. Such a publication wouleklp systematize the hitherto
accumulated yet dispersed methodological and nahtémowledge and it would
structure the particular research areas more niglyo A synthetic and systematizing
work would definitely contribute to the further esigthening of the expanding field of
legal-linguistic research, also in terms of itditasionalization.
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As the editors of the book notice, the problem of vagueness in law has always been
crucial from the point of view of law making specialists. But nowadays, when societies
are more and more multilingual and multicultural, there is a pressing need for research
into the vagueness of the language of law, both in its theoretical and practical aspects,
because interpretation of vague text may be problematic not only for law interpreters but
also for LSP translators. The authors of “Vagueness...” discuss some issues from legal
acts and juridical decisions, which can be beneficial for writing and interpreting other
legal texts. The authors also discuss some language features connected with
communicative indeterminacy on the lexical, syntactical or textual level.

In the opinion of many law makers and researchers, the law should
simultaneously meet two requirements. On the one hand, it should be maximally
determinate and precise, because people should be aware exactly what they can and can
do. For example, the interpretation of this problem by the Supreme Court of the United
States is that “laws which prohibit the doing of things, and provide a punishment for
their violation, should have no double meaning [...]. Every man should be able to know
with certainty when he is committing a crime” (compare: Solan 2005, 82). On the other
hand, the law should be formulated in a general way because it must be applicable in
many relevant situations.These two concepts of drawing legal texts are discussed by the
authors of the articles published in “Vagueness...”

The articles of the book are divided into four thematic sections. In the first part,
the authors discuss some legal aspects of vagueness in normative texts and the
consequences of this linguistic phenomena for the interpretation and application of the
law. In the second part, researchers analyse specific linguistic features of legal texts
which lead to their determinacy or indeterminacy. The third part contains articles about
specific legal contexts which are applicable in many countries and cultures.
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The fourth part discusses the problem of vaguefress a multilingual and
comparative perspective.

The authors of the articles explain and interpsetne important terms
connected with the problem of vagueness in norradgxts. For example, they discuss
the terms not only of vagueness but also ambiglisgwrence M. Solan claims that
vagueness is the phenomena which occurs in bandesituations when it is difficult to
tell whether a concept is a member of a partical@egory. By contrast, the term
‘ambiguity’ is applicable when an expression hae tov more clear meanings. Also
Davide Simone states that ambiguity:

“usually involving homonymy, polysemy, metaphorligais, syntax or
unclear referents — consists of a word or phraslowad with alternative
meanings: its semantic value can only be inferneuinfthe utterance’s
textual and communicative context [...] Vagueness,tio& other hand,
arises with words or phrases possessing an indetaten semantically
blurred meaning.” (Giannoni 2005, 438).

The authors discuss many crucial problems bothtHer legal and linguistic
interpretation of texts. In particular, they examiwhether there are some kind of laws
“which should be applicable to any sort of legdhtienship (whether contractual or
not), referring to all types of disputes (both afld certain), and covering the whole
temporal gamut (which have arisen or which mayeiti&otti 2005, 229), for example
Human Rights, Rights of the Child, Model Law, etgnalyzing legal acts, the
researchers discuss some particular, vague ands@rexpressions, and particular
grammatical issues, which may help to specify tlemmmng of words. They also show
how cultural, political and sociological discourssn influence an internationally applied
legal terminology. As Vijay K. Bhatia (2005, 337)ates “the use of text-internal
resources is largely determined by text-externatoi and constraints, which play
a decisive role in the construction and interpretedf legislative provisions”.

A further important issue discussed is the meaniofj the term
‘reasonablenessThe interpretation of vague texts in a reasonalalg seems to be the
most important rule of law interpretation. Giann@oints out one solution to the
guestion of vagueness in law chosen by the Supfzonet of Canada:

“Vagueness must not be considered in abstractanbtdad must be assessed within
a larger interpretive context developed througtamalysis of considerations such as
the purpose, subject matter and nature of the impdigprovision, societal values,
related legislative provisions, and prior judiciaterpretations of the provision”
(compare Giannoni 439).

As noticed before, the main theme of discussiothénbook is the phenomena
of vagueness. Most of the authors admit that vagserin legal texts is actually
sometimes necessary. As Celina Frade (2005, 13®¢sst'vagueness is a kind of
convention used in situations where flexibility agdneralization are needed or else
where precision and determinacy are neither neededwanted”. Timothy Endicott
considers vagueness as essential for the functjafievery legal system as it prevents

110



Comparative Legilinguistics 12/2012

arbitrary government and anarchy in regulating huncanduct. He discusses the
problem of the interpretation of some terms. Foaneple, the statue defines the term
‘child or young personprecisely, as referring to a person under thecdgixteen years,
but the termneglected childis defined as “in a manner likely to cause himagessary
suffering or injury”, and interpretations of suckfiditions can be extremely different.
So, one of the conclusions is that vagueness niay acompatible views, depending
on the standards acceptable in the society in wthieHaw is to be applicable. On the
other hand, there is no doubt that some minimasraif precision in legal texts should
be maintained.

As previously noted the authors also discuss samguiage features connected
with communicative indeterminacy. An interestingoagach is made for example by
Peter Tiersma and Celina Frade. These authors skomve possible ways of
interpretation of some categorical lists, sequerafegrammatically and semantically
related words used for listing particulars or extarg For instance, they discuss the
problem of using hyperonymy and hyponymy, as a ahdietween generality, and
flexibility or precision. The authors quote somgdkrules, which have been given to
make the interpretation of the legal texts eadi@n. example, ‘the canon of contra
proferentem’ states that “in private legal docuradiite contracts, ambiguities in the
first place must be resolved against the draftingyy (compare Tiersma 2005, 120).
The authors also discuss some textual maxims ldteekamplenoscitur a sociis
ejusdem generjorexpressio unius est exclusio alterivkich all may be applied by law
interpreters and are strongly connected with thguage features of texts. Choosing one
of these maxims may decide about excluding or dioly some meanings. So, it is
possible to narrow the meaning or the potentialiegtion of a list, which can be helpful
especially in criminal law.

Another important issue discussed by the authothe aspect of vagueness in
legal language is the role of adjectives. As Ru#ttveédt Field (2005, 157) states “most
nouns are indefinite and need specification, eithecording to the situation, or
according to linguistic specification. The main dtion of adjectives is normally to
specify or identify vague or indefinite nouns”. Thawhy researching of this question
can be very useful, both for legal drafters andiriterpreters. The authors analyse some
kind of adjectives, which helps to precise nouikg for example evaluative adjectives,
dimensional adjectives, general quality adjectivasdal adjectives, relational adjective,
ethic adjectives, consequence adjectives, evidadjgetives, frequency adjectives, etc.

The last, but not least issue, discussed in thek li® the question connected
with the translation of legal texts. Specializextsewvhich, as it was explained before, are
vague in their nature, to be understood properhotimer languages must be firstly
properly interpreted by the translator. For exampartha Chroma states that the main
problems of translation arise not from legal, botf semantic indeterminacy. This issue
seems to be complicated and there is no doubtftindter research is needed in this
field.

To sum up, the book offers a wide exposition ofsfie&s connected with the
problem of vagueness and indeterminacy in legast&he authors discuss both general
and particular issues, from the philosophical arattical points of view.
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The 117st volume otinguistic Insightsseries contains the latest works of scholars
investigating legal discourse from cultural and lingual perspectives. Contributions have
been submitted by participants of th& @ERLIS Conference — CERLIS 2009 held in
Bergamo on 18-20 June 2009. The contributors touch upon various aspects of legal
language and legal discourse in various settings. It is divided into two parts with the
former one on legal discourse across languages and the latter one on legal discourse
across cultures. There are seven chapters in each part.

In the introduction the editors, M. Gotti and Ch. Williams, turn the attention of
readers to the impact of legal culture and national legal systems on legal language,
discourse and translation and rapid changes which may be observed in that domain of
research.

Part 1 Legal Discourse across Languages

Susan Sa&evi¢ (Creating a Pan-European Legal Langudgédiscusses the
efforts connected with the preparation of the European Common Frame of Reference
(CFR) and the role of language in the process of harmonization. Numerous problems
connected with the fact that English, embedded in common law system, is used as the
language of legal communication in pan-European context arise. The CFR would be
especially helpful in the European contract law but also other areas of civil law. Right
now EU terminology is often constructed by national courts in compliance with national
concepts well-known to judges. The transparent and uniform interpretation is hindered
by the lack of definitions and vagueness of EU terms, use of polysemous terms without
narrowing down their meanings by definitions, terminological inconsistency, etc. The
time will show whether the CFR will be adopted and applied consistently by legal
drafters, lawyers and translators, and whether the glossary will serve its purpose. The
method and material are correct and as always in the case dviSarworks the
examples used illustrate the reasoning in a very natural, clear and logical way.

Colin Robertsonl(egal-linguistic Revision of EU Legislative Tgxtsuches upon
the role of legal linguists in the process of revision of EU legislative instruments. First, the
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author presents the job and qualifications of lagdiaguists, next he analyses cultural

setting of such revisions, and especially EU listjtiregime, and finally the constraints of

time, space, politics, administration and negatatit is concluded that legal linguistics is

becoming more and more important and recognizech @asea of scholarly research and that
some new developments are expected in the neae firtuthis respect. The author has
included in the chapter his thoughts on the sulbbjedtter as well.

The chapter by Martina Bag (Challengesof Translating EU Terminology
illlustrates the process of searching for and arghat terminological equivalents for EU
terminology. Using the Posted Workers Directiveaasllustrative material, she presents
the challanges which the translator must face wheaaling with EU jargon. It is
concluded that the standardization of terminology facilitate the job of the translator
but at the same time the task of the translatamtésdisciplinary and sometimes hard to
accomplish as it requires an interdisciplinary apph (both linguistic and terminological
knowledge) and valuable time. The chapter conefitat valuable contribution even if it
confirms the existing knowledge. There is an adegmamber and quality of the illustrative
material and the method applied is correct as Wiéikre is an unnecessarily bolded
comma in the middle of page 84.

Jan Roald and Sunniva Whittakevetbalization in French and Norwegian
Legislative Texts: A Contrastive Case Sjuathalyze the difference in verbalization of certai
concepts in French and Norwegian statutory instrisnenainly on public tenders. The
analysis reveals significant differences in sigtiadj the reader stages of procedure in French
and Norwegian. The conclusions drawn are cohenahtl@gical and consistent with the
results obtained. The illustrative material is isight and despite the fact that the chapter
deals with French and Norwegian and is writtenngliEh as the language of communication
the examples provided from both languages arepocated into the text in such a manner
that the text is comprehensible for redears notvikmgp French and Norwegian.

Lelija Satanac Linguistic Transference in Croatian Law Articjgsresents the
results of the research into lexical transfers atiifig legal Croatian. The four major
languages imprinting Croatian are Latin, Englisieri@an and French. The quantative
method was used to obtain the relevant data for pewiods between 1955 and 2008.
The author classified the obtained data on thesbeskithe branch-of-law criterion.
Finally, the probable motivations for transferensere revealed. The research is
meticulous and the results are properly analysed.

Silvia Cacchiani and Chiara Preitda(v Dictionaries across Languages:
Different Structures, Different Relations betweanmhunities of Practic§?resent the
research into borrowings from French into Englisd &#om English into French found
in the Oxford Dictionary of Law(2006), Longman Dictionary of Law(2007), and
Vocabulaire juridigug2007). The detailed analysis of entries revdas despite similar
aims declared by the publishers of dictionariegytdiverge to some extent. English
dictionaries focus on the encyclopaedia and dis@py knowledge whereas the French
dictionary ‘has a multiple focus on language, the land contribution of linguistic
analysis to the legal system, which translates amanteresting form and language use’
(p. 151). The research has been limited to a velgtnarrow sample of entries, therefore
it cannot be concluded authoritatively that theultss obtained are representative.
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Nevertheless, it still provides some interestingight into the different approaches of
lexicographers and usability of particular dictidea for specific purposes.

Snjezana HusinecThe Use of Comparative Legal Analysis in Teachimg t
Language of the Lawanalyses the model of teaching a foreign legaguage. The
technique of comparative legal analysis is preseatal its usefulness in the process of
teaching is discussed. The author stresses thduetteteaching method is the so-called
content-based instruction. The following methodgehbaeen discussed: (i) juxtaposition
of features of an area of law in two jurisdictiofi§, componential analysis of meaning
of legal terms, and (iii) comparative legal anadysihe chapter is well-structured. The
methods presented are illustrative and the exanapeesf proper quality and quantity. In
general, it is a valuable contribution.

Part 2 Legal Discourse across Cultures

Janet Ainsworthl(inguistic Ideology in the Workplace: the Legal dtrment in
American Courts of Employers' 'English-only' Pdgi deals with the so-called
‘English-only’ policies which are discriminatory dimeffective as far as communication
in a workplace is concerned. The author analyskse finguistic assumptions used in
courts’ reasoning in employment related cases.cbinelusion is that the required use of
English on numerous occassions may make the wardpéess efficient and safe.

William Bromwich Discourse Practices and Divergences in Legal Cekuin
Employment Tribuna)spresents the results of his research into pracgedefore the
Employmet Tribunals in Great Britain, the Europé#mion Civil Service Tribunal, and
finally the International Labour Organization Adnginative Tribunal. On the basis of
the comparative analysis, a number of divergencesrevealed. The analysis is well
grounded, the method is applied consistently armpgnty. In general, the chapter
provides a valuable insight into discursive diverges depending on the Tribunal before
which the proceedings are instituted.

Giorgia Riboni Constructing the Terrorist in the Decisions of tBapreme
Court of the United States and the European Cofitieman Righfsinvestigates the
evolution of the meaning of the tertarrorist starting from the times of the French
Revolution and ending with the present understandind usage after the “1of
September 2001. Riboni highlights the interactietween the language and the terrorist
phenomenon. Moreover, she justifies the lack ofnitedn with politcal reasons. The
reasearch has been arried out meticulously and&tel the development of the meaning
of the term in question as a result of the changiigical scene.

Davide Mazzi The Centrality of Counterfactual Conditionals in d$e of
Lords and US Supreme Court Judgmghtss analysed two corpora of judgments of: (i)
the Supreme Court of the United States of Ameriud @) the House of Lords (UK).
The methods applied were both quantitative with soéware WordSmith 4.0 and
qualitative carried out manually. Finally, the cormdance analysis was conducted. The
research revealed that there are definitely morkward-oriented dialogic forms of
counterfactual conditionaals in both corpora, tfemard-oriented ones. Moreover, the
judgments are highly dialogic and argumentativee Tasearch methods are correctly
applied and the chapter is well-structured. Theckumions are logical.
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Ignacio Vazquez Orta(Genre-based View of Judgments of Appellate Coutlte
Common Law System: Intersubjective Positioningriextuality and Interdiscursivity in the
Reasoning of Judgemvestigates appelate court judgments. The aliéses his research on
legal discourse, critical discourse analysis, asstesnic functional linguistic foundations. He
focuses his attention on ‘manifest intertextualityd ‘constitutive intertextuality’ (terms used
by Fairclogh 1992) as well as ‘dialogism’ and ‘metgossia’ (terms used by Bakhtin 1981).
The conclusions are that judgments are dialogigrtextual and interdiscursive. The
research is amply illustrated with relevant examplde research methods applied are corect
and persuasive and the literature is pertinent.

Thomas ChristiansenTlie Concepts of Property and of Land Rights in the
Legal Discourse of Australia Relating to IndigendBeoupg deals with the issues of
property and land rights in relation to the Abanai peoples and Torres Strait Islanders
in Australia. Two corpora have been examined: riigenious Law Bulletin (issues
from 1981 till 2007) published by the University Néw South Wales, Faculty of Law
and (i) as a reference corpus Harvard Law Reviewliphed by Harvard Law School
(USA). First the author examines possession asnguiltic concept and draws
conclusions that it is known to Aboriginal peoplet kas their culture has been less
materialistic the occurrence of words relating tsgession was less frequent than in
other languages. Next, the analysis of clusterainbt for selected terms through the
application of WordSmith 3.0 is presented. The aese reveals that there are different
collocations with key words found in clusters irthbanalysed corpora.

The last chapter written by Ismael Arinas Pellétoy Does a Patent Move?
Genre Analysis Has Something to Say abgQubliuses on patents. The author analyses
the rhetorical structure of a corpus of 333 UStuytpatents (from 199 to 2009) with the
exclusion of biotechnology and drug patents. Thetspaontaining novelty, non-
obviousness, technical adequacy and usefulnesscautnized. A number of formulaic
sentences and structures are identified in theusowhich results in treating US patents
as a genre having specific feature. Finally, recemtations for future research into
patents are formulated. The author has appliedgpn@search method and drawn logical
conclusions. The chapter constitutes a valuabléribotion.

To sum up, the voluméegal Discourse across Languages and Cultuees
a recommendable reading. The selection of topiesale the interdisciplinary character
of legal linguistics and legal discourse. The titiethe volume accurately reflects its
content. In general, the research methods are aetyapplied, the illustrative material
is of sufficient number and quality (most of theapters are amply illustrated with
examples), and finally the interpretation of residtappropriate.
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