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Preface

This volume ofComparative Legilinguisticsontains six articles. Two of them refer to
forensic linguistics. The first one written by Yahya Jasim BASIM from Iraq, thlethor
Attribution in Suicide Notes: Evidence from Applied Linguistimgiches upon the
problem of determining the authorship of suicide letters and deciding whether they were
written under threat, duress or fabricated. The article contains a case-study of a letter leff
by a militaryman. Mami Hiraike OKAWARA from JapaDisappearance of Witnesses’
Own Word} analyzes the court discourse and dissapearance and modification of some
information in speeches of the prosecution witness under the influence of the prosecutor’s
language appearing in answers during direct examination.

The next section contains only one paper by z@ra Bednarek The
Approximation of Criminal Laws in the European Union: the Demise of Incongruency of
Legal Terminology in Legal Translatiop@ealing with translation of legal concepts
which are culture-bound and pose numerous problems to and are a challange for EU
translators.

The third section contains three papers on legal language and terminology.
Annarita FELICI from Germany‘Ehall” Ambiguities in EU Legislative Textfocuses
on deontic modality, and to be more exact, on the problem of using the modal verb
“shall” and ambiguities connected with using it as a modal expressing obligation,
a necessary condition or a new state of things in EU statutory instruiienis. Teres
LIZISOWA from Poland The Metaphor oBnioBODAIN the Treaties of the European
Union) analyzes metaphorical sense of the tewnboda(freedon) which appears in the
Treaties of the European Union. Filip RADONIEWICZ from Polatthification of
Information Technology Terminology in Polish Daanalyzes the problem of unification
of terminology concerning new IT terms appearing and developing in the Polish legal
language.

The last text in the volume is a review of the newest book of Artur Dariusz KUBACKI
titted Tlumaczenie pwiadczone. Status, ksztalcenie, warsztat i odpowied#fathonacza
przyskgtego [Certified translation. The status, education and training, fields of activity and
liability of sworn translatorspublished by Wolters Kluwer. It is devoted to the development
of the institution of certified and court translators and interpreters in Poland and Europe
as well as the tricks of the trade.

The editors hope that this volume of our journal will be of interest to its readers.






AUTHOR ATTRIBUTION IN SUICIDE NOTES:
EVIDENCE FROM APPLIED LINGUISTICS

Yahya Jasim BASIM, PhD
Department of English
College of Arts
University of Mosul / IRAQ
byjmk55@yahoo.com

Abstract: Authorship attribution is a branch of authorship identification whose aim is to examine
the characteristic features of a piece of writing to establish its author. The present study applies the
methods and techniques of forensic and applied linguistics to the analysis of a suicide note believec
to have been written by a 49-year old brigadier in the Iragi Army who was found shot in the head.
The accident was regarded as a suicidal act, which the family of the deceased challenged. They
suspected an assassination disguised as a suicide and claimed that the suicide note left close to tl
deceased was either a mere fabrication, or was written under duress. The present study attempts
verify these assumptions using the techniques commonly followed in authorship attribution in
analyzing the form and content of the suicide note and comparing it to a text that is known to have
been written by the deceased. The results indicate that the suicide note was not simulated o
tampered with and was not written under threat or duress.

Key words: Suicide notes, Author Attributes, Forensic Linguistics, Applied Linguistics.

USTALANIE AUTORSTWA LISTOW SAMOBOJCOW: DOWODY NA PODSTAWIE
OPINI BIEGLYCH Z ZAKRESU J EZYKOZNAWSTWA STOSOWANEGO

Abstrakt: Ustalanie autorstwa tesktow polega na analizie dyskursu stosowanego przez
domniemnaego autora tekstu w celu odnalezienia typowych dla jego idiolektu cech. W niniejszym
artykule przedstawiono analidistu samobojcy, ktérym byt 49 letni brygadier z Armii Iraku,
ktérego znaleziono z ranpostrzatow gtowy. Rodzina zmartego poddata watpliwosé fakt
popetnienia przez niego samobdjstwa, twieedze list zostat hdz sfabrykowany bdz napisany
pod wplywem graby. Badanie listu przy wykorzystaniu technilzykoznawstwa &lowego
i stosowanego wykazalae list nie byt ani sfalszowany, ani napisanie go nei zostato wymuszone
na autorze.
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1. Introduction

Suicide is defined as the action of killing oneseténtionally. It is not a crime in itself;
yet aiding, abetting, counseling or procuring aislé is punishable in almost all statutes
(Hooper 1968; Martin 1997:451). Many scientificalines like psychiatry, philosophy,
sociology and ethics tried to find reasons for ti$ of voluntary and intentional self-
destruction. Carven (1959:533) summarizes the mpaumses of suicide as frustration
leading to hostility which is turned in ward updmetself instead of outward toward
another person; loss of love; feeling of rejectidagling of guilt and desire for
vengeance; and the desire to escape from physjeailhful situations.

Suicide is a form of homicide in which a persontgeemotions against the self
whereas in homicide emotions are vented againsthangerson (Carver 1959:534).
Also, suicide is usually accompanied by a suicideerwhich may provide evidence on
the deceased person'’s intentions (Richardson &fBgby 1947:490).

Suicide notes are potentially valuable sourcesnfidrimation about the suicidal
person’s psychological states (O’Donnell et al. 3:@9). They also offer an invaluable
source of insight into what brought about the deedaperson’s suicidal behavior.
Suicide notes ,contain an unsolicited account @& thctim’'s thoughts and emotions
regarding his intended act and, often, what he Vieds responsible for it” (Jacobs
1967:62).

Suicide notes differ considerably in form, contemiptives, style and wording;
however, they also share some general featuresorofi find content. Osgood and
Walker(1959), who identify a number of featuresttbharacterize the structure and
content of suicide notes, conclude that structyrallicide notes are characterized by
shorter, less diversified sentence fragments” dciteJones & Bennell, 2007:220). This
might be due to the fact that suicide is usualljnoutted under high level of emotional
arousal when only the salient features of the ngesage highlighted.

Another salient feature in suicide notes is theghhpercentage of nouns with
preponderance of references to persons and cormbgtets” and action verbs because
these two parts of speech are semantically ridiaar bthers in expressing one’s feelings
and actions (Jones & Bennell 2007:221).

The content analysis of genuine as opposed to ateullsuicide notes Jones &
Bennell, based on relevant literature, conductedulted in the following five
characteristic features:

(i) The total number of words is typically greater ength. This is an index of
heightened cognitive state experienced by thedailici

(i) The high frequency of instructions to survivorsamgting insurance or requests
to notify one’s next kin to perform actions whidtetsuicidal is unable to
accomplish.

(i) High frequency of positive affect expressed infthren of affection, gratitude or
concern towards survivors, with terms of endearnasnivell as a backdrop
of despair inherent in the note.

(iv) Less likely to provide an explanation for the ubite action.
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(v) External locus of control, ascribing the behavind @ircumstances to fate and
luck.

In another research based on the analysis of suinwotes of persons who
succeeded in suicide, Jacobs (1967) singles outnzber of content features that are
recurrent in most of the suicide notes analyzed:

First, the problem which lead to the suicide is tiat victim's own making, and
the suicidal person’s woes have a long-standintpfyisvhose escalation has reached
a point beyond human endurance.

Second, death is seen as necessary in the ligheafircumstances experienced.
Third, the suicide victim begs for the survivonsdulgence and forgiveness because what
he/she has experienced cannot be expressed in y@ogls'Please, forgive me, | cannot
endure any more pain”). Fourth, some letters invdhe last will and statement as well
as some examples or notes of instructions. Finadljgious persons, believing that the
suicide will outrage God, usually end the suicidéenwith ,May God help and forgive
me for what | am about to do”.

2. Authorship Analysis: Literature Review

Assigning a particular text to a particular perswortime period has a long history. The
general purpose to establish a probable link betvegeauthor and a particular text; it is
,a process of examining the characteristics of eceiof writing in order to draw
a conclusion on its authorship” (Zheng et al. 2@8D6This process is used in a broad
range of applications, the most important of whiate: identifying the writer of
anonymous text(s) or document(s); detecting plégigrand judging whether a claimed
authorship is valid, etc.

Authorship analysis has three subfields: authorstigmtification or authorship
attribution, authorship characterization, and snity detection (de Val, et al. 2001:8).
Authorship attribution determines the likelihoodtta text or document was written by
a particular author. Authorship characterizatiorovides an author’s profile of
characteristics based on a disputed piece of \gritithese characteristics involve the
gender, the social and cultural background, andp#yehological state of the author at
the time of writing the text. Plagiarism or simitgrdetection is the process of comparing
two or more pieces of writing, without necessadigtermining the author, aiming at
deciding whether the texts compared were writtenth®y same author or not, or to
determine whether the analyzed piece of writinglie®en plagiarized.

Gray, Sallies & MacDonell (1997:2f) suggest foumpipal types of authorship
analysis: author discrimination, author identifioat author characterization, and author
intent determination. Author discrimination aimsdatciding whether two or more texts
were written by a single author or by multiple arth The goal of author identification is
to determine the likelihood that a particular pergothe author of a disputed text. Author
characterization identifies some characteristicghef author such as personality, age,
linguistic or educational background based on thikistic features of the analyzed text.
Author intent determination specifies, for examplehether the code that had an

9
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undesirable effect was written with deliberate w&lor was the result of an accidental
error. To verify authorship, various kinds of evide are used. Corny (2003) points out
that three sorts of evidence are most frequentgdus establish authorship: external,
interpretive, and linguistic. External evidencelumes the author’'s handwriting or signed
manuscript. Interpretive evidence includes indaagi of the author’s intent when writing
the document compared with other works writtenH®/game author. Linguistic evidence
emphasizes the actual words and patterns used ooitument under investigation.

The linguist evidence to verify authorship is basedthe assumption that every
speaker or writer uses a unique idiolect “which ifemts itself in distinctive and
idiosyncratic choices in the text” (Halliday, Mctisth & Stevens 1964:75). Thus, every
speaker or writer, for example, has a unique setctife vocabulary items built up over
years which differs, in many respects, from thevactocabulary of another speaker or
writer. Also, every speaker or writer has a unigueference for lexical items,
collocations, clichés, and structures. These actatedi observations led Coulthard
(2005:5) to suggest that a linguistic fingerprisitilarly to the fingerprint or signature,
can be used to identify people.

The use of modern linguistic techniques in authiprsittribution dates back to
1887 ,when Mendenhall first created the idea of tmg [text] features like word
length” and Yule and Morton used sentence lengttetermine authorship (§& Gorar
2007:152). Other scholars came up with adding virguencies or lexical repetition to
the set of linguistic features examined in idemtify authorship. Mosteller and Wallace
1964) paid special attention to the frequency atfion words to establish the authorship
of disputed works (Zheng et al. 2006:7f). Most faisly, Moesteller earned fame by
using function word frequency in identifying Madisor Hamilton as the author of each
paper inThe Federalist Paperdillen (1974) suggested a stylistic analysis forhaut
attribution identifying average word length, sew&rength, distribution of parts of
speech and vocabulary as criteria for attributingjueestionable text while in 1987
Burrows developed a set of fifty high frequency d®to be tested omhe Federalist
Papers

Holmes (1985) listed a variety of criteria to judgethorship, including average
syllables per word, average sentence length, tykert ratio of the lexical items, and
word frequency distribution; while Foster (1996)ggested examining patterns in
linguistic habits, such as spelling, syntax, ane rgords to identify authorship (Corny,
2003:17-19).

Corny (2003) used stylometric techniques such ye sharkers. Stylometry is
based on the assumption that each author has hisstylistic habits in choosing and
using words, phrases and structures. These habitsa&d to be unconscious and deeply
ingrained “meaning that even if one were to makemascious effort to disguise one’s
style this would be difficult to achieve” (Corne9@3:14).

Forensic authorship analysis has benefited frontebbniques used in authorship
analysis in investigating issues pertaining to wlhuy (1993) called language crimes
such as threats, extortion, trade infringementclblianail, mining e-mails, bribery, etc.
Linguists working on language crimes prepare adbiissconvincing, and objective
evidence for presentation in the court of law.

10
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Allen(1974:906) maintains that at any given momeath “writer or speaker will
have certain subconscious habits of using a fimiteber of words at his disposal based
on his education, interests, individual idiosynerastc. these features are subconscious
in the sense that it is hard for a person to chamgm at will.

Goodman et al. (2001), Corny (2003) de Val et @Q01) employed content
independent features especially function wordshsas “the,” “if,” “to,” as well as
punctuation marks to determine authorship in déifércontexts. Chaski (2002) used three
groups of techniques for authorship attributiomtagtically classified punctuation and
syntactic analysis of phrase structure; sententiaplexity, vocabulary richness,
readability and content analysis; and forensidsttgltechniques such as spelling errors,
punctuation errors, word- form errors and gramnahcrors (Corny 2003:30). Zheng et
al. (2006) developed a framework based on fourgygfewriting style features: lexical,
syntactic, structural, and content- specific.

Stylistics and discourse analysis were found palgity relevant to forensic
linguistics, especially the assumption that “ipassible to identify, describe and measure
a writer's individual style or idiolect by careflihguistic observation and analysis of
his/her unique set of linguistic choices” (Guillbieito et al., 2008:4). Recently,
identifying an individual’s style and measuring/h&x use of style markers are mostly
done by using software tools. For example, Mortb®96) developed a cumulative Sum
Analysis (a general mathematical formula and gnapducing method) for identifying
authorship in attribution cases presented in thetaf law (Jordan, 2002: 84).

Corny (2003) suggested a Support Vector Machimgtlversion-- as a tool for
authorship attribution of e-mail messages in wistylistic features were selected for
analysis. Guillen-Nieto at al. (2008) identifiedufomost recently used software tools in
forensic authorship attribution. The first two t®alVocalyse V2.05 band Copy Catch
Gold V2 were developed by David Wools (2003) of Csaftware Development in
collaboration with members of the Corpus Forensiguist group at the University of
Birmingham. The third tool was called Signaturel@tyetric System V1.0 designed by
Peter Millican (University of Leeds) while the falirone was called Wordsmith Tools
V4.0 /5.0 developed by Mike Scott (University ofverpool). All of these software tools
were particularly used to help quantitative treathmaf grammatical and lexical features
as well stylistic markers.

Error analysis has also been used for forensic gaa&® in author attribution.
Originally, error analysis was first used in secdamtguage pedagogy to refer to a set of
techniques or producers used for identifying, ifgisg), describing and systematically
interpreting unacceptable forms produced by thersddanguage learner (Crystal 1991:
125; Ellis and Barkhuizan 2005: 51). Corder (1980) distinguishes errors from
mistakes. Errors are of systematic nature; theizatd a defect in acquiring the system of
the target language. Mistakes are non-systematicramdom. They are due to memory
lapses, physical states, such as tiredness, stroogons like anger or joy, etc. Mistakes
are errors of performance, not competence.

Hubbard (1996) applied error analysis techniquesutbor identification in extortion
letters with threats of poisoning the food stockichain store if $500-000 was not delivered
(cited in Jordan 2002:114). He classified error® ithe following types: lexis, word

11
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order, tense, negation, agreement, pronominaliiveta articles, demonstrative pronouns,
prepositions, spelling and punctuation. He fourat the errors identified in the extortion
letters most closely resembled those of the suspect

Yet, Jordan warns that the results of error analymiist be interpreted with great
care. A person may intentionally make errors, oy mmaknowingly produce one form in
one setting and another in another setting, whiompticate the analysis (Jordan
2002:116).

Text analysis is also relevant in authorship anglydnlike a sentence, a text “is
not a grammatical unit but rather a semantic arehex pragmatic unit’ (Quirk et al.
1985:1423f.). For Halliday and Hassan (1976) aitegtunit of language in use, a unit of
determined by meaning, not form; Brown and Yule83:991) maintain that a text, is
a connected sequence of sentences depends onveotedationships within and between
the sentences that force co-interpretation whiah lma formally established with a text
providing cohesive ties which bind a text togethétalliday and Hassan (1976) provide
a detailed description of the types of formal maskehich relate what is about to be said
to what has been said before. These text or diseomnarkers are additive, e.g., ,and,”
“furthermore”; adversative, e.g., “but,” “neverthst”; causal, e.g., “so”, “consequently,”
and temporal, e.g., “then,” “an hour later.”

The cohesive relationships that particularly tie text components together are
reference, (the expressions that direct the relagi@mr to another part of the text for the
interpretation of certain linguistic items); suligion (the replacement of one linguistic
item by another); ellipsis (the omission of lingidsitems); and lexical relations like
hyponymy, synonymy, collocation, comparison, ortagtic repetition.

A part from cohesion, coherence is ,a semantic @rypof a discoursebased on
the interpretation of each individual sentence tieato the interpretation of other
sentences” (Van Dijk 1977:93). The main functiorcoherence is to contain information
distribution in the text, by means of introductioogntinuity, expansion, focusing,
topicalization, etc. (Van Dijk 1977:95). In factelationships between sentences or
propositions may exist without being explicitly egpsed, i.e., without being marked by
cohesive devices. Similarly, it is possible for exttto be cohesive without being
coherent, and a text may include cohesive devitearmus kinds, but lack the semantic
structure that makes it a coherent text (Finch 2000). Therefore, cohesion and
coherence complement each other in maintainingesamd unity in a text.

Discourse or text analysis has been used in tted tgmain for forensic purposes
since the early 1990s for comparing undisputed wown texts with disputed or
anonymous texts, with special emphasis on hanawnritecords of interviews made by
police officers with witnesses and suspects andstatements dictated by witnesses or
defendants to police officers (Coulthard 1992:243xt analysis in these settings is
applied to provide linguistic evidence when, folaewple, a convicted offender claims
that the police officers have fabricated the whmigart of an incriminating interview or
statement.

! Discourse” and "text" are used interchangeablyutiinout this article.
12
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In spoken discourse, the analyst should accountwioat Grice (1975) calls
‘cooperative principles’. The cooperative principlectates that one’s contribution to
discourse be informative, truthful, relevant, briiambiguous and orderly (Grice 1975).
The text or discourse analyst should pay specightin to the types, manner and
location of violations of the maxims above and fdeg persuasive reasons for the
detected violation (Coulthard, 2007:28).

Three types of analysis are typically performeghidcanalysis, response analysis
and topic flow analysis (Jordan 2002:101). In tagmi@lysis the emphasis is on the topics
related to the case but avoided by the defendespionse analysis focuses on the types of
responses made; while the topic flow analysis coimates on how the topic starts,
develops and ends. The ultimate aim of text analfai authorship identification is to
provide evidence on whether the disputed text cacaonot be attributed to the suspect
or offender.

The review above clearly indicates that linguistsl gractitioners have used
various techniques in authorship attribution arialgsd not one technique has proved to
be the best. What applies to one case or conteghtmiot apply to another case or
context. Also, no technique alone could exclusivebnfirm or disconfirm that an
anonymous text can be attributed to a specific extspTherefore, one may safely
conclude that more than one technique can be usexhalyzing and comparing the
known text with the disputed one(s). Also, non-liiggic and cultural dimensions should
be accounted for in any authorship analysis iflatikely complete analysis is sought.
This is what the present study tries to do wheryaimy the actual suicide note to find
out its authorship.

3. The Case Under Investigation

On November 16, 2002, a forty-nine-year old brigad the Iraqi army was found shot
in the head in his small garden with a suicide rlefe near him.The victim S. was
a father of five children. He came from a poor figmaiith strong religious values. S. was
married to K., a thirty- six- year old woman whosas housewife and did not have much
education because she dropped out of elementagokdk. and S. lead a traditional
family life, which was probably not very happy basa of their different educational
background, the disparity between their aspiratiamsl views of life, with each
inhabiting his or her own world. K. always compkdhthat S. never talked to her about
his military life and problems when he came backibpand she knew very little about
his work, his relations and friends.

S. was a brilliant soldier. His personality, sespness, courage and dare earned
him a high reputation in his job, but he also haahynenemies and few friends. He was
honored many times by the military leadership. Aryer two before the accident, S. was
sent home for a mandatory five-month vacation bgea a quarrel with his commander
on a financial matter. S. did not want to be inealin financial corruption. Then, he was
asked to return and assume a military consultasitipn. Few months before his death,
S. had been haunted by the feeling that he wag lvedtched. He told his brother A. and
his friend M. that he felt as if he was monitorel avatched by someone wherever he

13
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was going, and even when he was at home. Few dafgsebhis death S. told A. and
M. that he suspected that his home was under $lane@ and tapped by a device
recording his and his visitors’ moves. Few daysolefthe accident, S. seemed very
lonely and was feeling very much depressed, a dtassd M. reported.

On the morning of 22 October, 2002, S. dressedh iisi military uniform waiting
for his companions to go to the office in Baghdadcording to his wife, S. sent his wife
and children to her parents’ house nearby. Sheaiftigr, a gunshot was heard, and S’s
body was found lying in his small garden, with auwwd from a gunshot in the head that
apparently instantly caused his death. Five métens the body there was a suicide note.

The neighbors confidentially told S.’s wife latdérat they had seen two or three
men approaching the home then running away huyriadlien the accident took place.
A month later, another neighbor told S.’s brothlsoaconfidentially that one of these
men might have been spotted in the hospital making that S. had been dead. Yet,
based on the forensic medical report, the poliganded the accident an act of suicide.
S.’s relatives and friends, however, did not trthe police report and the forensic
medicine department simply because the victim wasligious man, optimistic, highly
ambitious and someone who was seen as most unlikebommit suicide.Therefore,
friends and family suspected assassination disdudsea suicide. At the time of the
accident, nobody dared to press charges becaube @ppressive political climate and
fear of terrorism. An important element in suppafrthe family’s claim, the suicide note
found near S.’s body was assumed to be plantedadmitated, or to have been written
by the victim under duress or threat.

4. The research questions

The present research is particularly interesteth@nlinguistic analysis of the disputed
suicide note found near the victim’'s body. The asmto provide objective answers
supported by linguistic evidence to the followingegtions:
(i) Is the suicide note genuine, i.e., written by trecahsed, or simulated, i.e.,
written by someone else and left near the victirsuggest a suicide?
(i) If written by the deceased, was the suicide notgaed with?
(iii) Was the suicide note written under threat or d@ess

5. The Framework of Analysis

In order to provide research-based answers to ésearch questions already raised,
a linguistic analysis of both form and content bé tquestionable suicide note was
conducted. Then, the findings were compared witkxa, Letters to my sons” known to
have previously been written by the deceased pe3son

Based on the assumption in the authorship attdbdtterature that every speaker
or writer has his own distinctive and idiosyncratiwices of specific lexical items, word
combinations, grammatical structures, cohesiveagsvas well as the way the ideas are
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organized, both micro-and macro-linguistic featusese identified. The micro-linguistic
features identified in the analyzed texts were ftiillowing: the number of words per
sentence, the most frequently used words and wanhbimations, specifically,
binominals and collocations, and the most frequembrs in spelling, grammar and
punctuation. The analyzed macro-linguistic featuredude the most frequently used
cohesive devices, paragraphing as well as coherence

Each level of linguistic analysis had its own olip&s. In micro-linguistic
analysis, the objective was to provide linguistidence to decide whether the suicide
note under question was or was not written by theedsed person S. The objectives of
the macro-linguistic analysis were two-fold: to yide more evidence on the authorship
of the disputed suicide note and to present oljedavidence that the suicide note had
not been tampered with or written under duressi@at.

6. Results and Discussion

Following the above described procedure, a linguaalysis of the form of the disputed
suicide note was first made. It was found that

(i) The disputed suicide note is relatively long. Thare a lot of details. The
sentences are very long. The average number ofswmed sentence is 41 words.
The aim behind using long sentences might be thedsuvictim’'s desire to
provide a complete account of how he was feelingewhriting the note and to
prove his innocence to the political leadership #redcountry.

(i) The preponderance of reference to people by naifffd@s. may be due to the
deceased person’s expectation that the note wauledd by those whose names
were mentioned namely, Uday or Saddam Hussein Himse

(iii) The words used more than once in the note wek&: worried, “ Jie mind, * s
—a4i.' haunted, * 4s='victim, ‘4i<’ suspension, ‘ik,ull police, ¢ sl
feeling, *Jaé* failure, * Jwl 4ua* disappointment, ‘u=las’ faithful, © o honest,

* <" innocent. These words reflect the cognitive statehe deceased before

committing the act of suicide. They also imply imiention to commit the suicide.

(iv) The frequent use of words in combination, especlkitominals and collocations.
Two types of combination are apparent in the texider investigation: binomials
in first place and collocations in the second.

Binomials or “irreversible freezes,” as they aremstimes called, are fixed
expressions or constituents of two constants hathiegsame word class and linked by
grammatical items, frequently “and,” or “or.” (Gréew & Patzold 1992:70). These
constituents can be independently meaningful a%read and butter”, or they can be
idiomatic as in “head over heels.” Syntacticallye two constituents have the same word
class: noun+ noun, verb + verb, adjective +adjectiv adverbs, such as “gold and
silver”, “day and night”, “landings and take offstjse and fall”; “black and white”, “bad
and good”; “sooner and later”, “logically and oljeely”.

This phenomenon has been extensively studied anttifto be available in most
natural languages. The most comprehensive studidsnomials to date are Malkiel
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(1959) and Benor & Lavy (2006). In Arabic, two seali articles by Bakir (1999) and
Gorgis & AL-Tamimi (2006) recently also studied bmials.

One of the characteristic feature s of the textdeurinvestigation is the extensive
use of various types of binomials. As for the disgusuicide notes, the frequently used
binomials were mostly of the noun +noun type. Feaimaple:’ <Ll «XI¥ lie and eye
service, “ilss 5l uial 2ga’ foreign or local, ‘WY1 s <3 nobility and honesty, ‘o=3aY)

sl ' sincerity and persistence, s~ ¢ my home and party, ‘48l =3aY)
preciseness and loyalty, 5l 5 o) 3is¥V respect and appreciation, Ji<s x>’ diligence
and hard working, Us¥) 4ua s Jdl ¢ failure and disappointment. There were 14 of this
type of binomials in S.” suicide note.

“Collocation” is a term first used by the Britisimguist John Firth (1957) to refer
to the tendency of certain words to occur togetRer. Robins (1971:63) collocation is
“the habitual association of a word in a languagih wother particular words in
sentences”. For Gramley & Patzold (1992:61), ceaitan refers to “combinations of two
lexical items which make an isolable semantic ¢bation, belong to different word
classes and show a restricted range”.

Structurally, collocation is divided into two elents: the node and the node’s
collocation, and the relation that holds them tbgets the span (Sinclair 1966). In the
phrase “struggle desperately” the verb “struggle” the base while the adverb
“desperately” is the collocate; likewise in “comraitrime” commit is the node while “a
crime” is the collocate. As for the suicide notde collocations most frequently used
expressed feelings of disappointmentihsll ol feel pity for, ossdl <Y1 loving
father, cud kiall 5 uuaxiall s SI dislike extremists and fanaticg-\s  s=ifalse conception

el laallunfair sanctions, Uiall & Sead’ military service, ‘Al il 2l negative
aspects.

() Atdiscourse level, the cohesive devices commosgduvere () ‘and’, ‘or’ sl
typically used to combine ‘noun and noun’, ‘adjeetand adjective’ and ‘verb
and verb'. (5) ‘and ‘ was also used to combine paragraphs. Tdrel Wl © was
used to introduce three paragraphgi wix 5 | started feeling’, ‘I have spent
all my life’ * Sbs dlds el a8, and ¢ WS s cilS &Y All my life had been’.

As for content, the suicide note indicates that:

(i) The use of the word ¢5_5<" ‘bad thing’ in the first sentence in the note ilp
that he has already made up his mind to do sonetnid he perfectly knew that
what he was going to do is a bad thing.

(ii) In the first paragraph, the writer confirmed thatwould tell the plain truth and
that he would never tell lies or be a hypocritet Buthe last two paragraphs, he
praised Saddam Hussein and his son Uday whom haysleriticized when
talking to his family or friends. This may be deethe expectation that the suicide
note would be read by Uday or his father Saddanmséinsowing to the suicide
victim’s close relationship with them.

(i) The recurrent expressions of feelings of “failuned agreat disappointment,”
“feeling as if everything has turned against mé&at of torture” also shed light
on S’s intention to terminate “the failure” and tary” he had suffered from for so
long.
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(iv) Although S. mentioned that he committed suiciderither to avoid the torture he

might suffer from to make him confess, he ascrihiscact to fate and bad luck.

(v) S. finally begged president Saddam Hussein anddndJday for indulgence and

forgiveness and to look upon his family and sorth affection and kindness.

(vi) S. ended his note with a testimony that God bevheess to all that he had said.

A comparison was then made between the suicide (heteceforth text A) and a

text known to have been written by the deceasedemtiled “A letter to my sons”
(enceforth Text B), which seemed to have beenenmrighortly, probably a month or two,
before S’s death. The aim was twofold: to see wérettie two texts could be ascribed to
the same or different author(s), and to ensure ttf@twhole or part of Text A had not
been fabricated or tampered with.

Before doing the comparison, a linguistic analygi§ext B “A letter to my sons”

was conducted. The same criteria used in analyth@dorm and meaning of the suicide
note were also applied to Text B, “A letter to nons”. At the level of form, Text B was
found to have the following characteristics:

(i) The sentences were very long. The number of woedsgntence was 41.

(i) The words most frequently used weresuulal feelings, * duas will, © o4

monitored, ‘Jil * mind, ¢ &k logic, ¢ <« fear, ¢ < suspicion, ¢ awa'
envy, © 4l S hatred, * < JAGE haunted, * @lias' intelligence, ©
repentance.

(i) Reference was made to the places where S. hadvwm&img, especially College

of Military Staff, Military College, but no referee was made to persons with
whom he was working, except for authors of the Isolo& read like Ibnul Faridh,

Ibun Rushd, Socrates.

(iv) Words in combination, especially binomials and @tditions, were extensively

(v)

used. The most frequent binomials werg!s sl ¥ls* ‘motive or drive’, * a3zl
‘ ‘praise and dispraise’, ‘«ailly sl fear and alert’, ‘4 =l 5 2l ‘science
and knowledge’, 'ialls sl ‘jealousy and envy’, ' ookidly Gpuasiall
‘extremists and fanatics’,dhill s Jiall  ‘mind and logic’, 4Y!s =il ‘people and
nations’, * J~s ¢k ‘my country or political party’ * zbidlly <l ‘love and
forgiveness’. The collocations mostly used werg<ls«s 22’ ‘honest soldier’, *
&0 'save myself, ‘4 3eaY) ¢ ‘security police’, * A Suadl @l jLaiuy)
‘military intelligence’, * 3=l Jwea * ‘beauty of right’, oYl Jwa' ‘beauty of faith’,
‘Al Jea'beauty of justice’, ‘@l -l Al s2Lall ¢ ‘great leadership of Iraq,
The expressions that were mentioned more thanwape * (2l Lalia Lisa <€ adl
b Gase' “I have been loyal to my country and believe iy mation”, * Jes)
4 Sy G2t “l have never experience hatred or despised atlyhd <l ¥
kel s Gauanidlt ¢l dislike fanatics and extremists”, ‘e Jgaslly el jall alsa
5 ¢l e e slad “l am fond of reading and getting information ewerything”, *
Ceon sl eald 63 @A) o) 8 Lesy Sl A ) have never thought of causing harm to
my country or my party”, ‘o=dayls LYl s Caall eiia Glaall G Glexd Al Cuadf S
s_dlst “l have spent all my military service in utmostorior, loyalty,
perseverance, and honesty”. These expressiondycleflect the worries, fears
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and agonies, which can be viewed as a preludedp depression and despair that

might lead to unpredictable actions.

Regarding content, Text B can be divided into tipass.

In part one, the author reported that he felt hé baen watched by military
intelligence and security police for some reasoictvine did not know and which might
have been due to slander or defamation.

The second part is a detailed description of Slationship with his colleagues
and students in the Military College and how higdsnhts admired him whereas some of
his colleagues felt envious and jealous of S. bsggito him expressions and ideas which
he had never endorsed. This might have made thigrmyiintelligence suspect him.

Part three is a detailed advice to his sons urgiegn to follow his path in
educating themselves in science, literature andatie to appreciate knowledge and
beauty; to respect man and his dignity; and to wkryhing possible to benefit people
and their country. S. concluded that he was neitherfirst nor the last one to be the
victim of knowledge in an uneducated environment.

The form and content of Text B (the known text) @eompared with Text A (the
disputed text), concluding with the following majordings:

(i) In both texts, the sentences were very long. Trerame number of words per
sentence was roughly the same: thirty nine (39)w/@er sentence in Text A and
forty one (41) words per sentence in Text B.

(i) The most frequently used words in both texts wewgghly the same: haunted,
being watched, ‘»il * feel, L&' feeling, * <l * suspicion, 4k, police, *

<l il intelligence,’ k< disappointed, ‘ 4’ victim, ¢ u=lis ¢ faithful, ¢

&L=’ honest, ‘s_r finnocent, ‘25 jealous, ‘L * envious.

(iii) Both texts contained a lot of words in combinati@specially binomials and
collocations. The following binomials were foundhath texts: =5 25 * diligent
and hardworking, =Lsis s * Jove and indulgence, ‘3¢5 s’ jealousy and
envy,” Jal 4ua 5 Jad failure and disappointment, &u, 5 <l doubt and suspicion,

Bay Al nobility and honesty. The collocations found iatlb texts were: *
oml st honest soldier, © oY) 33l security police. © &Sl @l Laiuy
military intelligence, ‘ <ls &3 little doubt, * Baall ¢iw* absolute honesty, Lasa
ik, ¢ fear and alert.

(iv) The second paragraph in both texts started withfdhewing: Text A * @iy i
a1 8 ea) 8 (e e il plaa o e il e a1 4 started feeling since | was
transformed from Fidaayiu Saddam that | was beiradched by the security
police” Text B ' < laiu¥l s il il Jd (e ol je b 555l o328 a5 el iy

i Sualll “ started feeling, recently, that | was being talzed by military
intelligence”. Longer expressions found in bothtsewere: * @) o idasd 5l sl ol
s gy Hall’ “never thought of causing harm to my country oy party”,
=AY s ol etiar & Sl Siead cucadl “spent all my military service in utmost
honor and loyalty”, * 2! e 4al Sl 28l s el &I “never experienced hatred or
despise to everybody” and “ = Yus <ulsil' “turned adversely against me”.

Expressions that imply exaggeration, were also dannin both texts such as *

abaall 40050 “the great majority”, * <la il o5 “without any doubt” * il il 5
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A cla Y, “deadly sure” * las las 3,080 “very, very large” ‘ la laa LB “very,
very few”, 1aa sai s “very serious”, * daal 4 & “at any moment”.

(v) The cohesive devices common in both texts weret’ ‘and ‘or’. ‘Or’ was usually
used to combine nouns or adjectives; ‘and’ was Inagted to combine two or
more nouns, adjectives or verbs. In two cases way ,and” used to combine
paragraphs. Other cohesive elements used in botts t@ere concessive:
“especially”, * 22" ‘although’ followed by the correlative ‘especiglland ‘not
only but also’.

(vi) The cohesive ties in both texts were mostly immtediae., the cohesive device
immediately refers to its presupposition or anteced anphorically or
cataphorically except for one item in Text A. Inn8ce 1, the words S«
(inconvenience) cataphorically referred to theiact,suicide in Sentence 11.

(vii) Lexical cohesion was the most prominent types aliesion in both texts.
Synonymy, near synonymy and antonomy were extelysivged, for example *
Ll 5 <o 3 *honour and honesty’,s xGdl s p=34Y) ‘loyalty and perseverance’, *
JK 2a X' ‘diligence and exertion’, ‘& ‘poverty’, ’ sl ‘ ‘agony’, ¢« ‘toil’.
audy Gage ghsll (alie' ‘and loyal to country trust in his nation’, sl S cis
‘hatred and abhorrence’.

(viii) Although the two texts differ in content, Text Aibg a suicide note while Text
B being a letter of advice, it seems that text Bhhibe considered as a prelude to
text A. As mentioned earlier, Text B contained tadbwords and expressions that
were also found in Text A, a case which indicates the author was in roughly
the same psychological state.

(ix) As far as coherence is concerned, both texts anerent. In Text A, the topic
sentence is in the second sentence of the firsigpaph. The idea that ,| was
going to meet Allah” is developed by giving backgnd knowledge on what S.
was feeling recently and that he suspected beinighed by security police. In the
second paragraph, the author swears that he ixeénhand never thought of
causing harm to the country, the political party,tlee military leadership. The
third paragraph reports the author's feelings ofufa and disappointment
ascribing these feelings to bad fate and luck. gtapds four, five and six are a
sort of praise showing love, high respect and dygioi president Saddam Hussein
and his son Uday asking them to look after S.’sveifd children with kindness
and affection. The last paragraph was written dftersignature. This implies that
it was added later, shortly, perhaps a few minubegore the accident. In this
paragraph, the deceased clearly states the reagondbcommitting the act of
suicide * <l iV dal e 4 (el 53 Cudadl) aaa Ca el SV @3¢ “this is because |
know the amount of torture | am going to be subject order to confess”.

Text B is also as coherent and to -the-point ag ReXowever, there are a lot of

repetitions, digressions, and reiterations in Xt he topic sentence is introduced in the

first paragraph * Sl ) dsa sl o2 €I “1 am writing this word of advice to my sons”
indicating that S. was feeling something inconvent® happen shortly. Paragraph two

develops the topic sentence. The controlling idethat S. was being watched by the
military intelligence for reasons unknown to himar&raph three is a very long one.
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Here, the author relates his relationships withdolfeagues and students in the Military
College, repeating that the security police andlligience were watching him but he did
not care and had nothing to be afraid of. The ctlirig idea in paragraph three is that he
was spending most of his time reading and incrgakis knowledge. In the last and
longest paragraph, the author unfolds his advides@ons. The main point of his advice
is summarized in the following: L 83l 51 s 48 jaall Cilla o agin Joa ) gaali ALY Jinas
peihy 5 aaaldandl 3 )l Juail LY’ “My advice to my sons revolved around urging them
seek knowledge and increase it because it is thevbay to serve country and nation”
although he also stated that he was neither tis¢ fior the last to be the victim of
knowledge.
(i) Finally, an error analysis was made for both tekte aim was to see whether the
types of errors in both texts were similar. Ondfedénce found in Text B is
a spelling mistake ‘ <w=ss' instead of * cuadl ¢ (passed); and there is also
a grammatical mistake é_zall e i instead of * (e 48 j2all 41 4 (while the
knowledge dictates upon me). In contrast, elevemcfuation errors, especially
using commas instead of periods, were found aloitly some lexical errors, for
example ‘ Tus Ua 53 instead of * Txms 5L (too far), and * Js~ Ls~<i* instead of *
o=t (involves). In Text A, three spelling mistakes nedound: ‘ 25 S
instead of * 25> Ol (my efforts), * <é =8 i’ instead of © < e X' (since |
have known) and ‘2 ¢& &l Sl instead of * I oS o 43 (1 did not have) but no
lexical or grammatical errors. There are, howewsght punctuation errors,
especially replacing periods with commas. This tgperror in Arabic is not as
serious as it is in English, and it is frequentixedooked, unlike grammatical or
stylistic errors. No scrapes or cancellations vieumnd in either texts. This implies
that the writing of both texts was preplanned aodedwith great care.

7. Conclusion

The present study aimed at applying methods arhigges of applied linguistics in
analyzing a suicide note left near a brigadier wims found shot in the head. The
purpose was to provide research-based linguistideage to support the victim's
family’s claim that the accident was an assassinatiisguised as suicide and that the
note found near S. was either a mere fabricatiowas written by the deceased under
duress or threat.The suicide note was carefullyyagd linguistically and then compared
to a text known to have been written by the deakésesee whether the two texts can be
attributed to the same author.The result of thelyaisaand comparison indicate the
following.

(i) In both the disputed and the known texts the sestenvere very long and the
number of words per sentence was almost the saimemials and collocations
were extensively used; similar expressions havimgghly the same emotional
meaning were found; the cohesive devices, cohdiigeas well as the type of
cohesion were almost the same; the way the topé&re wtroduced, developed
and concluded were similar; and the number of sramid mistakes were very few
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and similar, especially the punctuation errors.nfrtbese results one may safely
conclude that both texts can be attributed to #mesauthor. This means that the
suicide note was genuine, i.e., written by the deed.

(i) The linguistic analysis of the form and contenthaef suicide note showed that the
text was highly cohesive and coherent. This impiieg the suicide note had not
been tampered with either wholly or partially.

(iii) The suicide note was carefully written with no g&aerasing or cancellation and
with very few mistakes. This indicates that thehauthad probably written the
notes few days before the accident and the lasigpaph might have been added
shortly before the accident. It also indicates tihat note was not written under
threat or duress as the family of the deceasednastuThe linguistic evidence
found supplements the external and interpretivdendges in shedding light on the
nature of the accident and in verifying the claithat the accident was not an
assassination but a suicidal act. Yet the finalgi@e is to be left to the discretion
of the judge to whom the case will be submitted.
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Abstract: This paper discusses the characteristics of prosecutor’s language that would appear in
the prosecution witness’s answers during direct examination. | performed a linguistic comparison
of the language that is used in a witness’s answers against that of five relevant documents, whict
include a prosecutor’'s opening statement, a prosecutor’s final statement, 11 samples of suspect’
statements from the handbook for investigating officers and one from witness’s personal letters. |
would like to argue that as the witness’s answer had the features of a prosecutor’s language as we
as written language, the prosecutor’'s ten meetings with the witness immediately before the trial
may have possibly influenced not only the witness’s language but also the content of the testimony
itself. The analysis of this paper is based upon my expert witness opinion that was submitted to the
Tokyo High Court and Japanese Supreme Court for the case in question.

REATAOESCRHLEREEABCOVTOER

AEFEE, WEANEREZTRL VI EERREFICS T2REMAADIES OSFBOHT
Thd, FEARF, RITLETHIEREL TREFTH2H, AHEMNICKREEN I0EELZL
THY, BPDEFAOBEFESZAEEL TV E, TIT, ES2SHOSE, REENEHE
PRREwE. "THREEELSE  BF. A SEHBREBEOH, BIEEAOKE—BEZLRTS &

. BEEADHS CREERENDSENEBCERSBORBERDENHASHICE 1, &
NZENS, REEICEZAHMETOEALNIEANOCEFX DA ESTIAESNBICEFEEH -
ALTBEMEDHDENEASND, AfiGR. RESHEBEERICRHLLEEZREHO
REATZADIENSEINOEREILETVLEDTH D,

ZNIKANIE SEOW SWIADKOW
Abstrakt: Artykut dotyczy pzyka uywanego przez prokuratoréw, ktory pojawia 8 zeznaniach
swiadkow w trakcie przestuchania na sati@wvej. Autorka dokonata poréwnanigyka wytego przez
swiadka i gzyka wytego przez prokuratora (m.in. w mowie ogkarela). B:dac biegtym adowym,
powotanym do dokonania analizgzyka wytego przezwiadka, autorka wyaga wniosekze z duym
prawdopodobigstwem wptyw nagzyk, jakim postugiwat si $wiadek miaty spotkania z prokuratorem,
ktére odbyly st tuz przed rozpraw Jzyk swiadka zawierat cechygyka prokuratora oraz cechgzyka
pisanego, ktére pokrywasie z konstrukcjami zawartymi w analizowanych dokumentach.
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1 Introduction

In this paper | selected one Japanese criminal chsemplicity, and | would like to
show that the characteristics of a prosecutorsjdage are found in the answers of
a prosecutor’s witness during direct examinatidme Tefendant of this case pleaded not
guilty to a charge of aiding or abetting a criméoflily harm that resulted in death. This
case was put to a lay judge trial. | was presenhalffirst trial from 7 to 15 November
2011. Before | discuss this case, | will introdube Japanese lay judge system, which
was implemented in 2004.

2 Japanese Lay Judge System

The Japanese lay judge system is a hybrid of than@m law jury system and Roman
law lay judge system. Like the Common law juriegahese lay judges serve only a term
of a single case. However, unlike the jury systéil@@mmon law countries, Japanese lay
judges deliberate the case together with (an)ojirgge(s). The deliberation body is
composed of thregudges and sitay judges. Not all cases are deliberated undier th
hybrid system; only criminal cases composed ofoserioffences are subjected to this
new system. Defendants indicted on serious offenaasot choose the traditional court-
judge system.

The Lay Judge Act is the result of a compromisevbeh judges and lawyers. As
Japan in the past had a jury system, lawyers atmé@dplement a jury system as part of
a Judicial Reform, but judges indicated a reluatatw allow the participation of lay
people in court proceedings. These two parties lzgeed and defended their views
since 2001, and they finally reached a compromise.

Let me elaborate on the characteristics of therlzgmalay judge system. First, lay
judges render a verdict in discussion with the iojhdges. Secondly, the judges and lay
judges render a sentence upon a defendant. L#sitynot prohibited for lay judges to
discuss the case before the conclusion of a frta. presiding judge frequently declares
multiple adjournments of fifteen minutes duringrialtto help the lay judges understand
what is being deliberated in the trial and thus pla@el of professional and lay judges
discusses the case between sessions.

Japanese criminal justice prosecutors are not medjuio disclose all of the
evidence that they have collected. However, underldy judge system, if the defense
discloses their defense at a pre-trial confereticey can claim that the prosecutors
should disclose to the defense all of the evidehaeis relevant to the content of their
defense. Some lawyers advocate this disclosureubedtis a positive and progressive
aspect of the lay judge system. However, in thee aafsaiding and abetting under
consideration this partial disclosure of evidencek&d against the defendant.

The Code of the Lay Judge Court prohibits bothiparfrom presenting new
evidence at a trial, which was not requested texzamined at a pre-trial conference. As
aresult, in a pre-trial conference, a defendesttd request as much evidence as possible
for examination. The defender’s request for an émation of the evidence provides the
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prosecution with a good understanding of the dedeéndstrategy ahead of time, so that
they can prepare countermeasures before the R&lealing the defender’'s strategy
beforehand had a poor effect on the case of amligabetting.

3 The Overview of the Case

The following is an overview of the case. A mal€ s found dead in a car that was
submerged in an irrigation reservoir in Gunma, dapen July of 2009. Five
acquaintances of the victim (A, B, C, D and E) wanested on charges of bodily harm
resulting in the death and disposing of a dead bdtiyee of them (A, B and C), who
admitted to carrying out the crime, were given seoés of eight, nine and ten years
respectively. However, the other two (D and E) ddnany involvement in the crime.
D had his indictment suspended. E was charged jamtaprincipal in the conspiracy.
Although E pleaded not guilty to the crime, she v&sntenced to nine years of
imprisonment by the district court in November @18. Defendant E appealed to the
Tokyo High Court, which was dismissed in March €flQ. The defendant then raised
a final application to the Japanese Supreme Court.

The main issue in this case was whether DefendammnBpired with three others
(A, B, and C) to assault the victim. At a pre-tri@inference of Defendant E, a defense
lawyer argued how incredible were the three witag'sstatements, specifically the three
perpetrators’ statements against Defendant E, afothie defense could collect from the
prosecutors some evidence that might contradicsethstatements. However, the
defender’s statement provided the prosecutors avitbpportunity to learn the defenders’
strategy ahead of time. It seems that the prosatwiiorked out the countermeasures
against the defense before the trial took placerdier to inculcate the prosecutor’s story
into the witnesses, the prosecutors visited adléhwitnesses who were serving their time
in prison. Each witness was interviewed ten timefoile the start of this trial. At the trial
of Defendant E the three witnesses A, B and C d¢hei statements against her, which
were different from the previous statements givenng) their investigation for their own
trials six months earlier. It could be said that tlisitation by the prosecution had worked
out most effectively.

| would like to select one witness and focus ontag&imony for some linguistic
analyses. This witness, B, previously had a ratatigp with the Defendant E. During an
interview with this witness, the prosecutor toldnhihat the defendant had offered him
a stimulant drug in the kitchen with the intentamuse him to attack Victim F. The
witness was therefore in full resentment of her.tldé¢ trial, Witness B was clearly
transfixed upon her with anger when he came in® dburtroom to take the witness
stand.
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4  Linguistic Issues
4.1 Forensic Linguistics

Forensic Linguistics is a relatively new field, amderm that was coined by Jan Svartvik
when he wrotélThe Evans Statemeint 1968. In November of 1949 Timothy Evans was
arrested for the murder of his wife and infant deeg His trial started in January of
1950. As the prosecution was able to obtain histtewri confession during the
investigation, Evans received a death sentencevasdgut to death in March of the same
year. Three years after Evans’s execution, Johist@hwas arrested for the murder of
four women including his wife. During his trial, G$tie confessed that he had murdered
Evans’s wife, which brought a heated debate oveangs execution. Svartvik made a
corpus analysis of Evans’s written confession asuhd that there were two different
grammatical styles: educated style (investigatifficer) and casual style (Evans). He
concluded that Evans’s written statement lackedibiigy.

I would like to introduce several forensic lingigstnalyses in the context of
professional language features such as peculiad wsage, preciseness, repetition, and
some features of written language.

4.1.1 Usage of Words

Another pioneering case in forensic linguisticshis Bentley case, which is a matter of
attempted burglary. Derek Bentley (age 19) was @beek for the murder of a police

officer in 1953. Although the actual murderer wdsi€ Craig (age 16), he was not given
the death penalty because of his age at the tinmésadrrest. Bentley’s 1Q was far below
average and he was near illiterate. Coulthard aedlBentley’s confession statement in
which he acknowledged complicity in a burglary afp¢ and argued that Bentley

personally did not make a confession to the polBmulthard (1994) showed that parts of
Bentley’s statements were made up of the languatgednvestigating officers, by using

a corpus analysis of the term ‘then’.

(1) Frequency of ‘then’

Coulthard discovered that a frequent use of the ténen’ is a salient feature of
Bentley’s confession. Coulthard thought that it was typical for the word ‘then’
to occurr ten times in the 582 words of Bentleydsfession. Coulthard collected
two corpora of data: The first was the corpora3 ords of the three witnesses
from different cases; The other was 2,270 words$fe police officers who were
involved in different cases. Coulthard contrastealfirst withess’s corpora against
the police officer's corpora and discovered thar¢hwas only one occurrence of
‘then’ in the witness’s corpora whereas ‘then’ ated as many as 29 times in the
police officer's corpora. Coulthard furthermore fol) by using the Corpus
Spoken English, which is a subset of the COBUILDnBingham Collection of
English text (BCET), in which ‘then’ occurred onB;164 times in the entire
corpora of 1.5 million words, that ‘then’ occuredldom in ordinary people’s
usage.

26



Mami Hiraike OKAWARADisappearance of Witnesses'...

(2) The location of ‘then’

Another salient feature of Bentley's statemerdrisoccurrence of the postpositioning of
‘then’. Postpositioning ‘then’ means that ‘then’ pdaced after the subject, as in the
following two examples from Bentley’s statement. tha other hand, the positioning of
‘then’ before the subject, i.e., ‘Then, Chris jurdpever and | followed.” would be a more
common usage than ‘Chris then jumped over and Ibvi@d.” in ordinary spoken
language.

Chris then jumped over and | followed.

Chris then climbed up the drainpipe to the roof bfudlowed.

Although Bentley used a postpositioning ‘then’ sevenes out of 582 words,
none of the three witnesses used any postposifjadhien’ in their testimony with
the 930 words. On the other hand, there were nigarcences of postpositioning
‘then’ in the corpora of 2,270 words of the threelige officers. More
surprisingly, there were only nine occurrences os$tpositioning ‘then’ in the
BCET data containing 165,000 words. Coulthard aashetl that postpositioning
‘then’ was the policeman’s unique register. Thiglitates that the confession
language was not Bentley's but that of an investigeofficer.

4.1.2 Accuracy

Fox (1993) also demonstrated the characteristicswaften statements from the
grammatical features of police speech, by usingraara of ordinary people and police
officers. Here, | would like to introduce some faas relating to time.

(1) Time
Investigating officers give actual times as in5at2 p.m.” and ‘at approximately
3:45 p.m.". This is because police officers are ioodbus about time, unlike
ordinary people in ordinary paths of life.

(2) Adverbials of Time
Adverbials of time such alater, later on, later the same day, at this tired
after this occur more frequently in a police officer's registthan in the
COBUILD corpus (ordinary people). More interestinghese adverbials of time
are placed at the beginning of a sentence in agolfificer’s register.

(3) Adverbial Clauses of Time
Adverbial clauses of time are frequently used argtgde the main clause, as in
the following example.

When he had finished raping her he then threw heobthe van.

Investigating officers can effectively specify teequence of events, by using
time-related expressions at the correct positions.
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4.1.3 Repetition

Coulthard (1994:420) demonstrated that a suspeaedaPower had simply retold the
same events, by using the same words in his caafesgatement, as shown hereunder. It
is not typical for a defendant to retell the samengs by using the same words, because
memory is not normally stored in a verbal form. Eagtelling requires a re-coding in the
verbal form, which creates slight differences etwcte. Retelling the same events in the
same words would be rather more possible if thdceobfficer collaborates with

a suspect in taking a statement.

and then he told Richard to give me one as well
and then told Richard to give me one as well

4.1.4 Written Language

The following is from an example of Coulthard (1988), which was presented in court
by the police as a verbatim record of a dictatatestent. The suspect denied saying the
following part, which is completely an admissionguiilt.

| wish to make a further statement explaining mynptete involvement in the
hijacking of

the Ford Escort van from John Smith on Tuesday 28k 1981 on behalf of the
A.B.C.

which was later used in the murder of three pe(sim) in Avon that night.

Malcolm showed that the above example was notubkpext’'s verbatim record, by using
lexical density (lexical term per clause). The tgbilexical density of ordinary spoken
language is between 1.5 and 2, while that of orglimaitten language is between 3 and
6. More formal language has a higher lexical dgndihe lexical density of the above
example is 8.3, which is higher than that of ordinaritten language, and much higher
than that of ordinary spoken language.

Investigating officers use their professional laagg when they write a statement.
As we have seen, some characteristic featuredharequency of ‘then’, the location of
‘then’, accurate time-related expressions, and ltdwation of adverbial phrases or
adverbial clauses relating to time. All of thesatfees are necessary to give specific
information on a crime for the purpose of indictmédn the other hand, ordinary people
do not use such features when they speak. The$espianal features can be considered
as traces of typical police language when they apjmea statement of confession which
is claimed by the police to be a verbatim record stispect’s confession.

In the next section | would like to discuss thewrcence of prosecutor’s language
in the answers of witnesses for the prosecutiomillIshow the analysis of Withess B’s
statement in terms of professional language featamd written language features.
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4.2 Forensic Linguistic Analysis of Witness B’s Staterm
4.2.1 Professional Language Features

Japanese police officers and prosecutors also hese grofessional language features
when they enter the suspect’s statement on reddrelse professional features include
the use of a demonstrative pronowor(o (its, the)), prepositionsn{ taishite (towards)
and tame (for)), and the past progressive form, which hsiptements to gain great
precision. First, | would like to show how thesatfees are used in a suspect’s statement
that is written by an investigating officer, citingxamples from a handbook for
investigating officers $hin Sousa Shorui Zenshu{A New Complete Work of
Investigating Documents: Interrogatipn Afterwards, | will show examples with the
same features that appeared in Witness B’s testimon

4.2.1.1 Handbook Examples

1) Sono(the)
Constituents of a sentence are frequently omittethé Japanese language, and
more frequently in spoken language, when the spdaieves that the hearer knows or
can understand the context of a situation, as shmythe following examples.

Anata wa ashita eiga ni ikimasu ka2-Anatashita-eigasi ikimasu-k&
(Are you going to the movie tomorrow?2-Ayed going-tothe-mevietomorrow?)

The example sentences hereunder are from the hakdidy’ of ‘my internet’ and ‘her’

are omitted because these demonstrative pronoenseoverable from the context. On
the contrary, ‘the’ of ‘URL’ or ‘picture’ is not deted because the demonstrative pronoun
‘the’ clarifies ‘the URL’ and ‘the picture’ in quéen. This is how the handbook educates
investigating officers why not to omit the demoastre pronoun relating to the key
notion.

internet no homepage ni kouhyou shi, atode 4dRb to kaijo key wo

mail de okurukara, jibun de sogazou wo sakujo shiro

(As | would make Mayu’s picture open to (my) interhomepage and send (héne URL
and cancel-key by mail,_| was telliddayu to delete thpicture by herself...)

vy EHOBEREANVE—RY ROR—LR=JIZARL, BTZTOURLLE
BBRF—EX—IITEZNS, BITZOEGEHKRLS LEHICEATVED
T, . . (p.68)

2) Ni taishite(towards)
‘Ni taishite (towards)’ is a preposition that isnamonly used in formal written

Japanese. ‘Ni taishite’ is used in the handbooke @auld simply say ‘Mayu ni (to
Mayu)’ instead of ‘Mayu ni taishite (towards Mayu)’
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Mayu ni taishitemail wo okuri tsudukete imashita
(I kept sendingnails towardsviayu.)

ERICHLTX—LZEYEFTTVEL L, (p.67)

3) Tame(for, for the sake of)
‘Tame (for the sake of)’ is not a preposition tisatnainly used in written language. Again, in
the handbook, ‘tame’ is used in the example seatghen below. The usage of ‘tame’ is
redundant and the sentence would be more natutawti'tame (for the sake of) - .

sono youna hataraki wo shite morau tamesharei toshite
(in reward_for the sake @froviding such a service for us)

TOESBEMEELTESSLHOHILE LT (p.26)

4) te imashita(lwas doing) Past Progressive Form
The past progressive form frequently appears imspect's statement. This is
because police officers or prosecutors are requoretbscribe the crime scene vividly so
that the judges can process a good image of theeciOther examples ofté imashita
(was doing)’ are from the example sentence above'rfbtaishite: ‘okuri tsuzukete
imashita (kept sending)’. Its shortened fornte-ita, ‘tsutaete ita(was telling)’ is also
found in the example sentence fsohd.

uso wo tsuite imashita
(I wastelling lies.)

BEZO2VWTWVWEL K, (p.101)

4.2.1.2 Witness B’s Examples

In this section | would like to discuss professiodiaaguage features that appeared in B’s
testimony. In (1), the witness avoided omitting temonstrative noursono (its)’ and
pronoun ‘E’. Also, the witness usedi taishite (towards)’ andyobi (call). | will return

to the usage ofyobi in section 4.2.3 Repetition. The usage indicatestures of
professional written language, which we just revdwin the examples from the
handbook. If the witness had used ordinary spoeguage, sentence (1) would become
sentence (2), in which noun phrases are omittedusecthey are recoverable from the
context, and formal written expressions likétaishte(towards)’ are not used.

(1) E ga,_sonanusuko ga nagurareta koto ni taistitera wo tate, onaji youna me ni
awaseyouto aite no oya to ko wo yadbino ie niyobidashimashita

(E got angry_in regard to (the fact that) tisan (her son) was beaten and caltieel
other party’s parent and (his) son and catiatito E’shouse to do same to them.)

Eff. TOBRFARSNECELRLTHEEZIT, AL&SBBEICEDELS
EMEF
DL FEFY, EORCHEUFHUELL,
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(2) E ga, musuko ga nagurareta koto ni hara wo tai@j gauna me ni awaseyouto
aite no oya to ko wo ie ni yobidashimashita.

(E got angry in regard to (the fact that) that @wer son) was beaten and called the other
party’s parent and (his) son and called out tohB'gse to do same to them.)

EA BFARSNECEICEZILT, AULSBEICEDERS CHFORL
FERICHTHLEL I,

‘Tamé is found in B’s testimony. Tane’ in sentence (3) can be replaced with
subordinate conjunctions likeode (as). It is more natural to useddé than ‘tameé. On
the other hand, ‘tame’ in sentence (4) means Hersake of. | would like to note that the
past progressive form ofe-ita’ is also used in (4).

(3) Seki yakkyoku ni Z no kuruma ga tomatte-ita tatdekuryou Koko ni henkou to
narimashita.

(As Z's car was parked in the parking lot of Sekiglstore, we came to change the
place to Hokuryo High School.)

EFXFERCZOENFEFEF>TVE 8, StERTICEEERYEL L,

(4) C no sei ni suru tamdesu.
(Itis for the purpose dflaming C.)
COBWZTBEHTT,

Now look at the past progressive forkuivaesasetanashitd (was casing) in
sentence (5). This usage of the past progressive fiescribes the crime scene where
Defendant E ordered A to attack F physically andvés physically attacking F for a
time.

(5) Sore ni hara wo tateta E ga A wo tsukatte F ni bauko kuwae sasete imashita.
(E who got angry with it was causinglence to F, using A.)

TNIEEUTEENAZE>TAHFICRTZEMATETIVELE,
4.2.1.3. Prosecutor’'s Examples

These four features@nq ni taishite tame te-ita) are also found both in the prosecutor’'s
opening and closing statements.

1) Sono(the, its, her) demonstrative pronoun

Example (6) is from the opening statement. Sentéfpés from the closing statement.
‘Sonois used to make a specific reference to the akfatis daughter and corpus of the
victim.
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(6) Hikokunin no musume no G, sokousai aite no H
(the defendant’s daughter G, lmayfriend H)

BEAOBNG. TOXMHEEDH

(7) Sonoshitai wo suteta koto ni nanra kanyo shite inai.
(I have nothing to do with that they threw ttwrpus.)

ZORKERTECECASESLTLAE,

2) Ni taishite(towards)
Sentence (8) is from the opening statement ands(&om the closing statemeniNi
taishite is also found in (10).

«

(8) Kore wo kiita hikokunin mo F san ni taishifekido shimashita.
(The defendant who heard about this was enragdd(teivardsMr. F.)

ChZEEVEHREAECFETALCHULTHRLEL I,

(9) A ya B gaF san ni taishiteageshii boukou wo kuwaeta.
(A and B caused viokence towards. F.)

APBHNFEZAICKHLTHLVRITZMNA I,

3) Tame(for, for the purpose of)

Sentence (10) is from the opening statement anigsem (11) is from the closing
statement. The usage of (10) is more natural thanaf (11) because the usage of ‘tame
no’ (for the purpose of) in (11) is redundant.

(10) F san ni hageshii boukou wo kuwaeru tame ni, kynsha wo atsume....
(...recruiting accomplices in order to cause violetwlr. F)

FEAILHBULVRTZMAD-HIC, HPEZED- -

(11) Hikokunin wa kyouhanshara wo jitaku ni yobidasHitean ni boukou wo
kuwaeru tameno kyouki wo watashi...
(The defendant called out accomplices to her haumskhanded over weapons
for the purpose ofausing violence to Mr. F ...)

WEAFIHLESEZHEICHVCELTCFETAICRTEMAZ 2 DOXEE
=EL. - -

4) te imashita(was doing) Past Progressive Form
The past progressive form is used in both (12) ftbenopening statement and (13)
from the final statement. Both examples indicatkescription of some on-going events.
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(12) Awa ... F san no yousu wo mite imashita
(A was watchinghe condition of Mr. F.)

A, - - - FEADKRFZRTLVELE,

(13) ~ to hanashite imashita
(was talking with ~)

~EFELTVWERLE,

It is clear that these four features are used @& plofessional language of
investigating officers. Now | would like to demorete that these four features are not a
register of the witness but those of the invesitigaofficers. | have counted the number
of these four features in five different discoursaswitness’s letter to the defendant’s
daughter’s boyfriend; the testimony of the witn@ssourt; 11 samples of the suspect’s
statement from the handbook; the prosecutor’'s ogestatement of this case, and the
prosecutor’s closing statement of this case. Nohtéhese featuressénq ni taishite
tame andte-imashitg were used in the witness’s personal letter. @nothier hand, these
featuresare found in the discourse of the prosecutor or thikicpmfficer. Therefore, the
use of these features in testimony indicates thatwitness used the language of the
prosecutor.

sono ni taishite tame te imashita

Personal letter 0 0 0 0
(3,323 letters)
Testimony 4 10 13 40
(4,730 letters)
Suspect’s statement 76 11 43 73
(42,917 letters)
Opening statement 8 3 8 16

(10,839 letters)
Closing Statement 16 15 20 3
(12,117 letters)

4.2.1.4. Written Language Features

Written language is more complex than spoken laggu@dalliday 1989). Academic
writing, which develops one theme with its everytgaontributing to the main line of
argument without digressions, includes linguisti@macteristics of noun-based phrases,
subordinate clauses/embeddings, complement clauseguences of prepositional
phrases, participles, passive verbs, lexical dgn#aiical complexity, nominalization,
and attributive adjectives (Gillett et al 2009). éing them, | would like to discuss noun-
based phrases.
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(1) Location of Modifiers

One example that was found in the direct examinasoa modification of noun phrases:
a relative clause (noun + post modifier). A relatielause is used to give additional
information without having another sentence. Unlike English language, the Japanese
language does not use a relative pronoun. Thavelause $ore ni hara wo tatetégot
angry with it)) in sentence (14) directly modifig®e noun phrase (E). In this example, the
relative clauseore ni hara wo tatetégot angry with it)) comes before the noun phrase
(E), which requires the process of reading backs T& because relative clauses are
predominantly used in written language. In spokanguage, it is more common to
express this using two sentences as in (15). Thwrethe witness’s statement (14) is a
peculiar response to the questions of a prosecutor.

(14) Sore ni hara wo tate ga A wo tsukatte F ni boukou wo kuwae sasetealiitea
who got angry with itvas causing violence to F, using A.)

%nEEEﬁTEEﬁAEE?TFE%ﬁEMiéﬁTVﬁbto

(15) E wa sore ni hara wo tatete, A wo tsukatte F nkbouvo kuwae sasete imashita.
(E got angry with it and was causing violence taistng A.)

ERZNICEZUTT, AZESTFICRITZMATETVERLL,

4.2.1.5. Repetition

Coulthard (1994:414-5) states that it is a commdstomception that people can remember
verbatim what they and others have said and that pdople remember is rather the gist of
what was said. This means that slight differencesioat each retelling.

The witness said in court on 10 November 2010 abbat had occurred from 3 to 4
July, 2009. However, the witness retold the samnamtensing the same words, as shown in
sentences (16) to (18). Also, | would like to aldttsentence (1) has two usagesyobi.
Not only ‘yobi but also boukou wo kuwaetijcause violence) was frequently used, as shown
in (5) and (14).Boukou wo kuwaetwas predominantly used by the prosecutor when the
read the opening and closing statements, as giv®),i(10), and (11). These indicate that the
witness retold the same events using the same wdndh may have been used by the
prosecutor in the interviews that were conducteatison.

(16) EXrSHENLEASTT,
E kara yobareta kara desu.
(It was because | was called out by E.)

(17) EXSEFENH>THIEFNEL I,
E kara denwa ga ate yobaremashita.
(I was called up by telephone by E.)
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(18) EETAICHEFENEL L.
E san ni yobaremashita.
(I was called out by Ms. E.)

5. Conclusion

Witness B answered a direct question, using anstigeging officer’s register, which
included the frequent use sbno, ni taishite, tame, te-imashitand written language
features, and repetition, which are not found inoadinary person’s spoken language.
These features are more required features wherqrtus's place a suspect’s statement
on record. This is because prosecutors preparecsply expressed statement. Because
the features of Witness B’s statement are very laimio those of a prosecutor’s
professional language, the prosecutor may well hapeated his own story over and
over during his ten interviews with Witness B irspn.

In Japanese criminal justice, prosecutors arerequired to disclose all of the
evidence that they have collected. However, deféasgers can claim that prosecutors
should disclose evidence that is relevant to tefense at a pre-trial conference under
the lay judge system. This allows for the proseuto gain a fairly good understanding
of the defense’s strategy, for which case theyprapare. In this case, it is likely that the
prosecutors inculcated their own story into thenedses in prison during the ten
meetings that occurred just before the start ofribeof Defendant E.
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Abstract: In legal translation, one of the major challenges is the translation of legal concepts,

which may be attributed to the fact that translation of legal texts entails translation not only from

one legal language into another legal language, but primarily from one legal system into another
legal system. It is generally acknowledged that the incongruency of the SL and TL legal systems
makes it impossible for the elements of one legal system to be automatically transposed into
another. For this reason, the translation of legal concepts is characterized by the existence of nea
partial, and non-equivalents. There are many words, which although perceived as linguistic
equivalents, conceptually and/or referentially constitute only partial or non-equivalents. In what

follows, | wish to investigate, whether the approximation of serious, transnational criminal offences

in the European Union (EU) leads to the demise of the incongruency of legal terminology. The

paper encompasses three major parts, of which the first introduces the existence of the
incongruency of legal terminology, the successive part expounds the intricate mechanisms that lea
to the approximation of criminal laws, and the final provides a comparative analysis of the

approximated legal concepts relating to chosen serious criminal offences revealing its consequence
on legal translation.

ZBLI ZANIE PRZEPISOW PRAWA KARNEGO W UNII EUROPEJSKIEJ:
DEMATERIALIZACJA NIEPRZYSTAWALANO  S$CI TERMINOLOGII PRAWNICZEJ
W TLUMACZENIU PRAWNICZYM?

Streszczenie:Jednym z najpowaiejszych wyzwa, jakie niesie ze sabttumaczenie prawnicze
jest ttumaczenie pe§ prawnych, ktére jest spowodowane faktern,tumaczenie prawnicze
pociaga za solp ttumaczenie z jednego systemu prawnego na inny, tym samym pawoduj
niemazliwym automatyczny przekiad terminologii zzika zrodiowego (4) na gzyk docelowy
(D). W zwhzku z powyszym, tlumaczenie terminologii prawniczej charakteryzuje si
wystepowaniem ekwiwalencji catkowitej, efciowej lub brakiem ekwiwalencji terminow
prawnych oraz istnieniem wielu stéw, ktére éhey ekwiwalentami ¢zykowymi stow JZ
pojeciowo i znaczeniowo tdia sie od siebie cgsciowo lub catkowicie. Celem niniejszego artykutu
jest zbadanie na ile zbénie definicji granych ponadnarodowych przesstw karnych w Unii
Europejskiej (UE) ma wptyw na zanik nieprzystawabiderminologii prawnej. Referat podzielony
jest na trzy cgci, a pierwsza z nich prezentuje zjawisko nieprzystavéalrterminéw prawnych,
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nastpna czs$¢ ujawnia zawite mechanizmy, jakie doprowadzity do zbtia przepiséw prawa
karnego w UE, a ostatnia ¢ stanowi analig poréwnawcz wybranych paj¢ graznych,
ponadnarodowych przegistw karnych, ujawniag ich nastpstwa dla ttumaczenia prawniczego.

Law retains a sense of cultural homegeneity and
gains its essential meanings from its rootedness in
the traditional cultural matrix-the inherited
environment (Cotterrell 2004:6)

Introduction

One of the major challenges in legal translation appears to be the translation of legal
concepts, which is an immediate result of the fact that legal translation entails not only
the translation from one legal language into another legal language, but from one legal
system into another, frequently entirely dissimilar legal system. For this reason, some
lawyers contemplate, whether law is at all translatable (Beaupré 1987:736, as cited by
Sarevi¢ 1997:233), whereas others question the translatability of law asserting that legal
translation remains a myth, a sublime aim never to be truly achieved (Kischel 2009:7).
However, the volume of translation of laws, policy papers, reports, correspondence, and
other written documents for the Commission of the EU by the staff of the Directorate
General for Translation, who employ 150 linguists and 600 support staff, which reached
1.8 million pages in 2008, seems to contradict the idea of untranslatability of law,
although the fact that translation of law remains a source of major terminological
concerns, such as the incongruency of legal concepts, may not be denied. This pape
studies how the approximation of criminal laws in the EU affects the perennial problem
of the incongruency of legal concepts across various legal systems.

Translation of legal concepts: the incongruency of legal terminology and the
existence of near, partial and non-equivalents

Under the positive theories of law, law may be defined as a set of norms that regulate
human behavior (Wronkowska 2005:11). These norms vary in different legal systems,
because there exist overwhelming differences between the legal systems. Professionals i
comparative law assert that the dissimilarities between the legal systems pertain to five
criteria, including, inter alia: (1) historical development and background, (2) the
distinctive mode of legal thinking, (3) distinctive legal institutions, (4) distinctive sources
of law, and (5) ideology (Zweigert and Kotz 1998:68-72). Additionally, law is generally
perceived as an inherent component of a given nation’s culture, which appears to be
critical in the sense that law retains iigsiqueness in the societies in which it is
formulated (Savigny 1975, as cited by Cotterrell 2004:6; Curran 1998, 2002, 2006;
Cotterrell 2004, 2006; Grossfeld 2002; Legrand 2005; Rosen 2006; Zweigert and Kotz
1998). For these reasons, legal norms, and hence also legal concepts diverge significantl
from one legal system to another making it impossible for the elements of the SL legal
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system to be automatically transposed into the TL legal system, thus triggering the
existence of near, partial and non-equivalence defined gBaf1997:238-239).

Near equivalence is described as the existence of concepts A and B, which share
all of their essential and most of their accidental characteristics (intersection) or when
concept A contains all of the characteristics of concept B, and concept B all of the
essential and most of the accidental characteristics of concept A (inclusiokgviSar
1997: 238). However, the existing functional equivalents are in most cases only partial
equivalents, which is characterized by the fact that concept A and B share most of their
essential and some of their accidental characteristics (intersection) or when concept A
contains all of the characteristics of concept B but concept B only most of the essential
and some of the characteristics of concept A (inclusion):éSir1997: 238). In cases,
where only a few or none of the essential features of concepts A and B coincide
(intersection) or if concept A contains all of the characteristics of concept B but concept
B only a few or none of the essential features of concept A (inclusion), such functional
equivalent may no longer be considered as adequate(®at997:238-9).

Although literature dedicated to legal translation appears to be rather meager in
comparison with the amount of legal instruments translated all over the world per annum,
it appears to be replete with examples that address the phenomenon of incongruency o
legal terminology. By way of illustration, David (1980:39, as cited by Gotti 2009:56)
asserts that in numerous cases the translation of English technical words into French
Spanish or German seems an impossible task owing to the fact that there simply exist nc
words in the English language to express the most elementary notions of the English law.
Such basic notions asmmon law andequity are the best examples thereof, whereby no
French words or words in any other language appear to be acceptable to convey the
meaning of these words, which have strong associations with the exclusive history of the
English law (David 1980:39, as cited by Gotti 2009:56).

For the same reasons, the French téroit, therefore, may not be considered as
conceptually identical to the English wakdy, as the French concept of law appears to
be broader than the concept of the English Common Law, which comprises political,
science and morality (Cao 2006:57). Under the Civil Law, the definition of law is
perceived in relation to the study of political, social and economic sciences and public
administration and concentrates on the rights and duties recognized in society according
to an ideal justice Dadamo and Farran, as cited by Cao 2006:57).

Similarly, the wordiudge at an American lower court may not be considered to be
the same as the Germatichter, for in the American legal systems the role of
professional judges at courts of first instance is limited to instructing the juries and to
overruling their verdicts in cases where these are grossly excessive or shock the court’s
conscience (Grossfeld 1975:20-22, as cited by Brand 2009:23-24), whereas the Germat
legal system advocates the professional judge (Brand 2009:23). Additionally, lay persons,
who may become members of the jury under the American Common Law legal system,
have only the supportive role, at best, under the Civil Law system (Brand 2009:23).

Other excellent examples of the incongruency of legal terminology include the
discrepancies between such French wordsea@urs sociaux, acteurs économiques,
acteurs institutionnels, acteurs publics, acteurs politiques, which have no direct
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equivalents in the target languages (Salmasi 2003:117, as cited by Gotti 2009:57), and
therefore, have to be translated into foreign languages by means of transliteration or
calque, which is founded on the false assertion that there exists a very close relationshiy
between similar lexemes in different languages such as in examplesnofiettre-
[transmit, of prévorlforesee (Seymour 2002: as cited by Gotti 2009:57).

Likewise, the Japanese concepjdf translated in the Western legal cultures into
reason, the nature of things, common sens&e public, or a source of law besides
statutes and customary law, may not be treated as words with diverse meanings
fortuitously joined together, but as a whole, for this is the way they are conceived by
Japanese lawyers in the Japanese legal culture (Kischel 2009:7-8).

Equally, the concepts okarriage or rape may easily be translated into German
Ehe and Vergewaltigung, until one realizes that the English common law marriage in
contrast to the German Civil Law marriage is founded on a decision of a woman and
a man to live together (cf. In re Benjamin, 34 N.Y.2d 27, 30 [1974], as cited by Kischel
2009:8), and the statutory rape, i.e. sexual intercourse with a minor even with that
minor’s full consent (Kischel 2009:8). An interesting remark about the concept of rape
comes from Judge Rob Blekxtoon (2005:10), from District Court of Amsterdam, who
warns that in the Netherlands, rape (Verkrachting) is defined as “entering another’s body
with sexual intentions”, therefore, a French kiss administered against the will of the
person so kissed is treatedl@skrachting.

In an attempt to understand the heart of the matter, David and Brierly (1985:19, as
cited by Cao 2006) explain that each legal system possesses terminology employed ftc
express concepts, its rules are arranged into categories, it has techniques for expressir
rules and interpreting them, it is linked to a view of the social order itself which
determines the way in which the law is applied and shapes the very function of law in
that society. For this reason the existence of incongruent legal terms seems to be al
irrefutable fact:

the absence of an exact correspondence between legal concepts and
categories in different legal systems is one of the greatest difficulties
encountered in comparative legal analysis. It is of course to be expected
that one will meet rules with different content; but it may be
disconcerting to discover that in some foreign law there is not even that
system for classifying the rules with which we are familiar. But the
reality must be faced that legal science has developed independently
within each legal family, and that those categories and concepts which
appear so elementary. So much a part of the natural order of things, to
a jurist of one legal family may be wholly strange to another (David and
Brierly 1985:16).

This opinion has been upheld by René Dayited in Pigeon 1982:277, as cited

by Cao), who agrees with the previous opinions that legal concepts stemming from one
legal system do not correspond with those from another legal system:
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Les concepts du droit anglais sont different de ceux du droit francais, et il
n'existe, et ne peut exister, aucun vocabulaire satisfaisant, traduisant en
francais les mots de la langue juridique anglaise ou traduisant
inveresment en anglais les termes usités par les jurists francais.

Therefore, de Groot (1987:3,10), asserts that legal translation is more than just a
linguistic skill, for legal translation relies heavily eomparative law, and it is crucial for
legal translators to verify the meaning of legal concepts in legal dictionaries before
translating them into a foreign language, i.e. the nature of legal institutions under one
legal system must be compared with the nature of an equivalent legal term in another
legal system. In other words, the translation of legal terminology must be reinforced by
verification of the terms in unilingual dictionaries, which provide an explanation of the
terms that are translated, although it must be noted that the translation of legal document:
shall be simpler, for one needs to understand that legal concepts from various legal
systems hardly ever mean exactly the same thing.

The mechanisms that led to the approximation of criminal laws in the EU

The cultural embeddedness of law accounts for the fact that undéx thei, certain

acts are criminalized, while others are not. Additionally, the conceptual meaning of
numerous crimes under diversified legal systems of various nations appears to be culture
bound, i.e. it depends in their understanding on the legal systems in which it was defined.
The incongruency of legal systems within the territory of the EU makes it possible for the
criminals, who may travel freely, to take advantage ofidhenas existing between the
different EU legal systems. In other words, criminals are free to commit crimes under one
jurisdiction and subsequently attempt to evade justice by means of hiding behind the laws
of another jurisdiction under which the committed acts are not penalized. Owing to this
fact, the only way out might be the harmonization of legal systems or at least the
harmonization of the notions of crimes. However, claims are made that the EU Member
States are reluctant to give up their sovereignty and the harmonization of laws appears tc
be an agonizing task, while the change of legal system is regarded as an unattainable go:
(Mitsilegas 2009).

One of the prime objectives of the construction of the EU was to create a large
European economic market. In that area without internal frontiers, goods, capital and
services were to move about and be exchanged freely and without obstacles. However
the fourth freedom, the free movement of persons, soon gave rise to problems different
from those caused by the free movement of goods, namely, the problem of the internal
security of each Member State, therefore, it was decided that the creation of an area o
free movement of persons must be accompanied by flanking measures to strengther
external frontiers and asylum and immigration policies (Craig and de Burca 2008:232).

The signature of the Schengen Agreement in 1985, as well as Schengen
Convention of 1995 brought about a progressive eradication of border controls and
enabled the EU citizens to move freely within the territory of the EU. The lifting of
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border controls has, however, caused an undesired effect facilitating transnational
operational mobility of criminals (Fennelly 2007:5). Such offences, which knew no
frontiers, as illicit trafficking in drugs, organized crime, international fraud, trafficking in
human beings and the sexual exploitation of children soon appeared as problems of grea
concern to all the Member States of the EU. Since the scope of law enforcement and
criminal justice operates within the boundaries of the criminals’ Member State, it became
clear that the criminals were taking advantage of the diversity of legal systems under
which the offences committed in one EU Member State were not criminalized in another.
Therefore, the need to fightganized crime as well asserious crimes of transnational
dimensions have become one of the main motors for the advancement of European
integration in the field of criminal law (Mitsilegas 2009:93). The advancement within the
field of criminal law, however, has not always been a very straightforward issue, as in a
number of instances, the proposed measures to deal with transnational crime clashed witl
the Member States’ domestic criminal law (Mitsilegas 2009:92). This phenomenon was
intensified by the fact that the Member States were reluctant to modify their domestic
criminal law as a result of EU harmonization in the first place (Mitsilegas 2009:92).

The beginnings of judicial cooperation in the EU date back to 1-2 December 1975,
when the Ministers of Interior met in Rome with a view to combat terrorism, radicalism,
extremism and international violenc@e{rorisme, Radicalisme, Extremisme, Violonce
Internationale), the so-called TREVI Group that met twice a year until 1993, when it was
substituted for the meetings of the European Council for Justice and Home Affairs (JHA)
(Gérski and Sakowicz 2008: 19). This paper examines the key treaties, such as that of the
Treaty on European Union (TEU), signed on 1 February 1992 which came into force on 1
November 1993, upheld by the Amsterdam Treaty signed on 2 October 1997, which
entered into force on 1 May 1999. Title VI — Provisions on Police and Judicial Co-
operation in Criminal Matters, which define the Union’s objectives as follows:

to provide citizens with a high level of safety within an area of freedom, security
and justice by developing common action among Member States in the field of
police and judicial co-operation in criminal matters (...) (Art. 29 of TEU).

The objective is to be achieved by preventing and combating crime, organized or
otherwise, in particular terrorism, trafficking in persons and offences against children,
illicit drug trafficking and illicit arms trafficking, corruption and fraud, through: (a) closer
co-operation between police forces, customs authorities and other competent authorities
in the Member States ..... ; (b) closer co-operation between judicial and other competent
authorities of the Member States ....; @proximation, where necessary, of rules on
criminal matters in the Member States in accordance with the provisions of Article 31(e)
(cf. OJ C 340 of 10 November 1997).

Article 34(2) of the TEU provides that Member States shall agapiework
decisions for the approximation of the laws and regulations of the Member States.
Framework Decisions shall be binding upon the Member States as to the result to be
achieved but shall leave to the national authorities the choice of form and methods. They
shall not entail direct effect.” (OJ C 191 of 29 July 1992).
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The approximation of serious criminal offences of transnational dimension and its
effect on legal translation

As has been indicated at the beginning of this paper, “law cannot fly free from its cultural
foundations” (Cotterrell 2004:6). In the anthropological sense, the word “culture” stands
for the “socially acquired knowledge: i.e. the knowledge that someone has acquired by
virtue of his being a member of a particular society” (Lyons 1981:302). Many basic
concepts that people acquire aréture-bound, i.e. they depend for their understanding
upon socially transmitted knowledge, both practical and propositional, and vary
considerably from culture to culture. Such concepts as: “honesty”, “sin”, “honor” are
culture-bound concepts with substantial conceptual meaning differences in different
cultures (Lyons 1981:308).

A question arises, whether it is feasible for conceptual meaning of culture-bound
legal terms to be standardized and if so, what measures must be applied?

Article 31(1) (e) of the TEU provides for the gradual adoption of “measures
establishing minimum rules relating to the constituent elements of criminal acts and to
penalties” in certain fields. The Council has already adopted legislative instruments, i.e.
framework decisions, on fraud involving non-cash means of payment, Euro
counterfeiting, money laundering, terrorism, environmental crime, trafficking in human
beings and facilitation of unauthorized entry and residence. Other instruments are under
discussion in the Council (e.g. Framework Decision on the fight against ship-source
pollution, racism and xenophobia). The purpose of framework decisions is to
approximate the Member States’ legislation and regulations.

The first paragraph of Article 1-41 of the Draft Constitution, associated with the

area of freedom, security and justice, provides that the EU shall establish that area:

- by adopting European laws and framework laws intended, where necegssary,
approximate national laws in the areas listed in Part IlI;

- by promoting mutual confidence between the competent authorities of the
Member States, in particular on the basis of mutual recognition of judicial and
extrajudicial decisions;

- by operational co-operation between the competent authorities of the Member
States.

Part Ill of the Draft Constitution, in the Section on judicial cooperation in criminal
matters (Article II-171), specifies that this cooperation is to be based onithévle of
mutual recognition of judgments and judicial decisions and shall include the
approximation of the laws and regulations of the Member States in certain areas. The
Council acting unanimously after obtaining the consent of the European Parliament, may
adopt a European Decision identifying other areas of crime. Article 111-172 provides that:

European framework laws may establish minimum rules concerning the definition
of criminal offences and sanctions in the areas of particularly serious crime with
cross-border dimensions resulting from the nature or impact of such offences or
from a special need to combat them on a common basis.
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Under point 1.1 devoted to the objectives, the Commission provides that the
approximation of criminal

penalties can satisfy several mutually complementary objectives: (1) by defining common
offences and penalties in relation to certain forms of crime, the Union would be putting
out a symbolic message, i.e. the approximation of penalties would help to give the
general public a shared sense of justice, which is one of the conditions for establishing
the area of freedom, security and justice. It would also be a clear signal that certain forms
of conduct are unacceptable and punished on an equal basis. By way of illustration, the
sexual exploitation of children is a good example, as the approximation of the definition
of the offence and of the level of the penalty incurred for it, provides effective and
equivalent protection for citizens throughout the Union against a phenomenon that strikes
against the principle and values shared by the Member States; (2) the approximation alsc
puts across a message that the same criminal conduct incurs similar penalties whereve
the offence is committed. A degree of approximation is needed since certain forms of
crime have a transnational dimension and the Member States cannot combat thern
effectively on their own; (3) Union minimum standards help to prevent offenders from
taking advantage of divergences between penalties in the Member States and moving
from one to another to evade prosecution or the enforcement of penalties. Point 5 of the
Tampere European Council Conclusions, provides that criminals must not find ways of
exploiting differences in the judicial systems of Member States.

In the light of the above, th@vproximation of criminal laws constitutes a step
towardsestablishing common criteria for public order, it prevents Member State from
being converted into a “penal paradise” in relation to others. Thanks to the approximation
of criminal laws, the State#iminish the differences between the national legal systems,
so that the criminals could not take advantage of operating in a given State.

The process ofie approximation of criminal laws, which was implemented with
a view to create common standards aiming at ensuring harmony in the Community/Union
system of criminal law (Mitsilegas 2009:58)pears to have profound consequences on
legal translation. Thanks to the approximation of the criminal offences,ctheepts of
serious criminal offences of transnational dimension have been standardized. The
framework decisions, under which the approximation takes place do not entail a direct
effect. This implies that each Member State must transpose the regulations of comprisec
in the Framework Decisions into their respective legislations.

The Union has thus far approximated the following offences:

(1) Fraud against the EC’s financial interests under Convention of July 1995;

(2) Corruption; the approximation of offences related to corruption in the public
sector is addressed in a protocol to the Convention on the protection of the
Communities’ financial interests adopted on 27 September 1996 and in
a Convention adopted on 26 May 1997; the approximation related to corruption in
the private sector is addressed in the Framework Decision approved by the
Council on 22 July 2003;

(3) Fraud and counterfeiting of non-cash payment means under the Framework
Decision of 28 May 2001;
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(4)
(5)
(6)
(7)

(8)

(a)
(b)
(©)
(d)

(e)
(f
(9)
(h)
(i)

Terrorism under the Framework Decision of 13 June 2002;

Trafficking in human beings under the Framework Decision of 19 July 2002;
General damage to the environment under the Framework Decision of 27 January
2003;

Sexual exploitation of children and child pornography under the Framework
Decision of 22 December 2003;

Drug trafficking under the Framework Decision of 25 October 2004.

This paper investigates the approximation of the definition of terrorism under the
framework Decision of 13 June 2002. Article 1 of the said Framework Decision
provides that each Member State shall take the necessary measure to guarante
that the acts referred to in points (a) to (i), as defined under national law, if they
seriously damage a country or an international organization where committed with
the aim of:

seriously intimidating a population, or

unduly compelling a Government or international organization to perform or
abstain from performing any act, or

seriously destabilizing or destroying the fundamental political, constitutional,
economic or social structures of a country or an international organization,

shall be deemed to be terrorist offences:

attacks upon person'’s life which may cause death;

attacks upon the physical integrity of a person;

kidnapping or hostage taking;

causing extensive destruction to a Government or public facility, a transport
system, an infrastructure facility, including an information system, a fixed
platform located on the continental shelf, a public place or private property likely
to endanger human life or result in major economic loss;

seizure of aircraft, ships or other means of public or goods transport;

manufacture, possession, acquisition, transport, supply or use of weapons,
explosives or nuclear, biological or chemical weapons, as well as research into,
and development of, biological and chemical weapons;

release of dangerous substances, or causing fires, floods or explosions the effect o
which is to endanger human life;

interfering with or disrupting the supply of water, power or any other fundamental
natural resource the effect of which is to endanger human life;

threatening to commit any of the acts listed in (a) to (h).

Under Article 2, each Member State is to undertake the necessary measures to ensur

(a)
(b)

that the following intentional acts are punishable:

directing a terrorist group;

participating in the activities of a terrorist group, including by supplying
information or material sources, or by funding its activities in any way, with
knowledge of the act that such participation will contribute to the criminal
activities of the terrorist group.

Pursuant to Article 3 each Member State undertakes to take the necessary
measures to ensure that terrorist —linked offences include the following acts:
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(a) aggravated theft with a view to committing one of the acts listed in Article 1(1);
(b) extortion with a view to the perpetration of one of the acts listed in Article 1(1);
(c) drawing up false administrative documents with a view to committing one of the

acts listed in Article 1(1)(a) to (h) and Article 2(2)(b).

Under Article 4, (1) each Member State takes the necessary measures to ensure th
offences referred to in Articles 1 to 4 are punishable by effective, proportionate and
dissuasive criminal penalties, which may entail extradition; (2) each Member State takes
the necessary measures to ensure that the terrorist offences referred to in Article 1(1) an
offences referred to in Article 4, inasmuch as they relate to terrorist offences, are
punishable by custodial sentences heavier than those imposable under national law fol
such offences in the absence of the special intent required pursuant to Art. 1(1), save
where the sentences imposable are already the maximum possible sentences unde
national law; (3) each Member State takes the necessary measures to ensure that tr
offences listed in Art. 2 are punishable by custodial sentences, with a maximum sentence
of not less than fifteen years for the offence referred to in Art. 2(2)(a), and for the offence
listed in Art. 2(2)(b) a maximum sentence of not less than eight years.

In Poland, the legal instruments, whose aim is to combat terrorism are partially
within the domain of the administrative law, but in its greater part within the domain of
the penal law. The former include the Act of 13 June 2003 on Foreigners, or competences
and duties of the authorities established to prevent and combat terrorism, while the latter
comprises articles of the Penal Code devoted to prevention and combating terrorism.
Additionally, under the Polish law one of the most significant law instruments related to
combating terrorism is the Act of 16 November 2000 on money laundering and financing
terrorism. The Polish law, i.e. the Penal Code amended under the Act of 16 April 2004 on
Amendment of Act — Penal Code and other Acts, prior to Poland’s accession into the
structures of the EU on 1 May 2004, under Article 115 section 20 defines a terrorist act in
the following words: A terrorist act is as a prohibited act, which is subject to a custodial
sentence of at least 5 years committed with a purpose of:

(a) seriously intimidating of a population,

(b) unduly compelling a Government, another country or an international organization
to perform or abstain from performing any act,

(c) seriously destabilizing or destroying the fundamental political, constitutional,
economic or social structures of a country or an international organization, or

a threat o commit such an act.

Under the same Act, the amended Article 258 of the Penal Code has received the
following wording: Art. 258 section 1: whoever participates in an organized group or an
organization, whose purpose is to commit an offence or a fiscal offence is subject to
deprivation of liberty for a period of time from 3 months to 5 years; Art. 258, section 2
provides that: If a group or organization stipulated for in section 1 has a military
character, or acts with a view to commit a terrorist act, the perpetrator is subject to
penalty of deprivation of liberty for a period of time from 6 months to 8 years; section 3
provides that: whoever sets up or leads such a group or organization is subject to penalt
of deprivation of liberty for a period of time from one year to 10 years; section 4 provides
that: Whoever sets up or leads such a group or organization with a view to commit

46



Grazyna BEDNAREK, The Approximation of Criminal Laws ...

a terrorist act is subject to penalty of deprivation of liberty for period of time not shorter
than 3 years.

The conceptual meaning of the terrorist offence, as indicated under the Polish
law has been approximated in accordance with the Framework Decision of 13 June 2002
The definition of a terrorist act may be considered as conceptually partially equivalent
with the definition comprised in the said Framework Decision

Under Article 11(1) Member States are required to comply with the Framework
Decision by 31 December 2002.

In the United Kingdom, pursuant to the Terrorism Act of 2000, as amended in
2006, terrorism is defined as follows:

(1) in this Act “terrorism” means the use of threat of action where-
(a) the action falls within subsection (2),
(b) the use of threat is designed to influence the government or to intimidate the
public or a section of the public, and
(c) the use of threat is made for the purpose of advancing a political, religious or
ideological cause.
(2) Action falls within this subsection if it-
(a) involves serious violence against a person,
(b) Involves serious damage to property,
(c) endangers a person'’s life, other than that of the person committing the action,
(d) creates a serious risk to the health or safety of the public or a section of the
public, or
(e) is designed seriously to interfere with or seriously disrupt an electronic system.

The Terrorist Act of 2006, Part 1 comprises such offences related to terrorism
as: |. encouragement of terrorism; (2) dissemination of terrorist publications; (3)
Application of ss.1 and 2 to internet activities, etc.; (4) Giving notices under s.3.; Il
Preparation of terrorist acts and terrorist training: (5) preparation of terrorist acts; (6)
training for terrorism; (7) powers of forfeiture in respect of offences under s. 6; (8)
attendance at a place used for terrorist training; Ill. Offences involving radioactive
devices and materials and nuclear facilities and sites (9) making and possession of
devices or materials; (10) misuse of devices or material and misuse and damage of
facilities; terrorist threats relating to devices, material and facilities; trespassing etc. on
nuclear sites.

The comparative analysis of the definition of terrorism approximated under the
Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA), by the
Republic of Poland and the United Kingdom as confirmed on the basis of appropriate
laws implemented by the two Member States leads us swiking observation. The
approximation of criminal laws undertaken in this case with a view to effectively
prosecute the terrorist offence, because victims of terrorist offences are vulnerable,
because there is a need for reciprocal action for the primary aim of the EU to provide its
citizens with a high level of safety within an area of freedom, security and justice,
surprisingly reveals that the cultural barriers in legal translation have been reduced.

The obvious conclusion is that despite the fact that harmonization of criminal
law is a very delicate issue, as the Member States are reluctant to give up their
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sovereignty, in cases of serious, grave criminal offences of transnational dimension, the
Member States stand united against those, who wish to pose a threat to the ideas @
human dignity, liberty, equality and solidarity, respect for human rights and fundamental
freedoms, the principle of democracy and the principle of the rule of law, which are
common to all the EU Member States.

The conceptual meaning of terrorism has been standardized, as a result, the
notions of the terrorist act in Poland and the UK are fundamentally alike. Both definitions
clearly declare that terrorism is a prohibited act involving serious intimidation of
a population, unduly compelling a Government, another country or an international
organization to perform or abstain from performing any act, serious destabilizing or
destroying the political, economic or social structures of a country or an international
organization, or a threat to commit such an act. Although they may not be regarded as
near equivalents, owing to the fact the wording of the two definitions is not identical,
they may be considered as partial equivalents according to the definition of partial
equivalents provided in the first part of this paper.

It must be emphasized that the Terrorist Act of 2000 and 2006 are much more
elaborate and highly structured than the Polish laws, which may be attributed to the
unfortunate experience, which the UK has had with the frequent terrorist attacks by the
IRA in the 1970s and 1980s and 1990s, London bombings of 7 July 2005, the 2007 letter
bombs, the 2007 Glasgow International Airport attack by Islamist extremists, which
fortunately Poland has never had.

Conclusion:

The major objective of this paper was to study whether the approximation of criminal
laws in the EU eradicates the problem of the incongruency of legal concepts under
different legal system, the key challenge to lawyers and translators involved in translation
of law. The applied method of comparative analysis in this paper reveals that from the
point of view of legal translationjamework decisions approximate the definitions of
serious criminal offences of transnational dimensions in all the EU Member States and
ensure that they establish penalties and sanctions, which reflect the gravity of such
offences for those, who dare to commit them.

It must be pointed out that the approximation of the definitions of serious
criminal offences does not signify that cultural dependence of law and legal language
shall vanish altogether, as it shall not. However, it needs to be underlined that the
approximation of criminal laws within the EU criminal law facilitates the approximation
of the elements of the SL legal system with the elements of the TL legal system. With
regard to the concept of terrorism, the non-equivalent SL and TL legal concepts of
terrorism prior to the process of the approximation of laws have been transformed into
partial equivalents. Owing to the approximation of the definitions of criminal offences
the decrease of borderline between the referential meaning of legal concepts of terrorism
under the Civil Law in force in Poland and the Common Law in effect in the UK has
become a viable process.
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It has to be underlined that the approximation of the definitions of serious
criminal offences examined in this paper is limited to the territory of the EU, as the
approximation of criminal laws is a strictly EU phenomenon. Therefore, the definitions of
the said criminal offence predictably diverge in any other part of the world, as do any
other serious criminal offences, which have not been become subject to the
approximation.
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Abstract: This paper investigates the modal ‘shall’, whose excessive use can be problematic both
in legal translation and interpretation (Coode 1843, Driedger 1976). The context of analysis is the
EU for offering a relative young legal environment where translation represents the main channel
of communication. The analysis moves from the deontic speech acts of ordering and prohibiting
and looks at examples of performativity where ‘shall’ is not only deontically binding, but it is also
used to express a necessary condition or to set a new state of things up. The disambiguation i
particularly evident in multilingual translation and is performed with the help of parallel
concordances, which also shed light on the conceptual framework of norms. Data consist of a
parallel corpus including English, French, German and lItalian versions of EU legislative texts
chosen between 2001-04. As a term of comparison, a small comparable corpus containing Englist
orginal texts has also been compiled.

WIELOZNACZNO SC CZASOWNIKA MODALNEGO ,SHALL” W AKTACH
NORMATYWNYCH UNII EUROPEJSKIEJ

Autorka analizuje gycie czasownika modalnego ‘shall’, ktérego naduwanie mae prowadat do
probleméw translacyjnych i interpretacyjnych (Coode 1843, Driedger 1976). Korpus badawczy
obejmowat akty normatywne Unii Europejskiej wzyku angielskim, francuskim, niemieckim i
wioskim wydawane w okresie od 2001 do 2004 roku. Nalel zaznacz§, ze komunikacja
prawnicza w ramach tej organizacjiguizynarodowej ma stosunkowo kréticadycg, a przektad
prawniczy jest gtéwnym kanatem komunikacyjnym. Analiza wykazadéaczasownik modalny
‘shall’ jest wywany do wyraania zaréwno nakazu, zakazu jak i opisu stanoéw faktycznych

LE AMBIGUITA DI ‘SHALL’ NEI TESTI NORMATIVI DELL'UNIONE EUROPEA

Riassunto: L'articolo analizza il modale inglese ‘shall’ il cui uso eccessivo puo rivelarsi
problematico nel corso dell'interpretazione e della traduzione giuridica (Coode 1843, Driedger
1976). Il contesto dell’analisi € quello dell’'Unione Europea, in quanto offre un ambiente giuridico
relativamente recente, dove la traduzione rappresenta il canale principale di comunicazione.
L’analisi parte dagli atti linguistici deontici dell'ordine e del divieto per soffermarsi su esempi di
performativi dove ‘shall’ non impone alcun obbligo, ma esprime invece una condizione necessaria
0 pone semplicemente in atto un nuovo stato di cose, con precisi effetti pragmatici. La traduzione
multilingue ed i concordance per l'analisi di corpora di testi paralelli permettono la
disambiguazione di ‘shall’ e lasciano intravedere anche una struttura logica dietro la formulazione
delle norme. | dati contengono un corpus parallelo in inglese, francese, italiano e tedesco con test
legislativi del’UE datati 2001-04. Come termine di paragone, & stato compilato anche un piccolo
corpus comparabile contenente testi legislativi scritti originariamente in inglese.
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Introduction

While ‘shall’ is relatively infrequent in generas@ (Coates 1983), it is one of the most
frequent modal verbs in English legal drafting. dtg¢ensive usage covers meanings of
obligations, entitlements, declarative statemedgdjnitions, statements with negative
subjects overlapping with ‘may’, directory requiremts, future actions to be taken, thus
often generating ambiguity and confusion when thee to legal interpretation or court
decisions. In recent years the ‘misuse of shalf’ b@en at the centre of several scholarly
papers (Asprey 2003:194; Doonan 1995:175; Garng8:940) and since the late 1980s
many English speaking jurisdictions have startgdia@ngshall with other constructions,
like the present indicative, the modalstor verbal periphraséslt remains however

a typical feature of the British legal system, aiterrly when imposing a duty to act. The
Black’'s Law Dictionary(2004) also confirms this usage and indicates sl is
‘generally imperative or mandatory’ in contractsstaitutes. But it also notes thastzall
statement ‘may be construed as merely permissivéirectory’ and it may imply ‘an
element of futurity’. In a nutshelkhall meansmust except for when it meanmsay or
shouldor will.

The ambiguities ofhall and its countless meanings become even more evident
when it comes to international law, legal interptiein of multilingual instruments and
translation. To this point, the present paper itigates the use athallin the legislative
documents of the European Union. This represemtdadive young legal environment,
which produces European Law in 23 different langsa@ll legally valid and authentic,
and where the established tradition of contine@tall Law should be theoretically more
influential than others.

The use ofshall is investigated in a parallel corpus containing Ektondary
legislation in four languages, English, French,r@am, Italian and published between the
year 2001-04. A small comparable corpus of Endksfislation has also been compiled
as a term of comparison between the current domkesgfislation and the English of the
EU. The analysis of parallel concordances is etdiging and constitues a valid help in
disambinguating the uses ehall within the EU legislation. This can improve legal
interpretation but could also serve in the traimdfigranslators or in testing for automated
translation tools. At the same time, the variousges ofshall show recurrent features of
legal statements, which may uncover in their tutm conceptual framework of
performatives.

The paper will proceed in the next section witlriaftoverview ofshallin general
and legal usage, delving in particular into ledisk propositions and performatives. A
further paragraph looks at the usesbfll within the EU context and serves both as a
description of data and of the EU legislative baokipd. The analysis ohall
occurrencesnd a conclusive discussion follows.

2 Shallhas disappeared in Australia, New Zealand and Sifuite.
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General remarks on legislativeshall and performatives

Most current grammar and dictionaries regard nowsdhe English modashall as
formal and outdated. Th©xford English Dictionary(2010, & edition) also lists
‘instruction and command’ among its meanings, listusage seems to be confined
mostly to the future tense, to intentions, to golitiggestions in the first person singular
or plural:

0] in the first person expressing the future tef$es time next week | shall be
in Scotland/We shan't be gone long.

(i)  expressing a strong assertion or intentibimey shall succeed/ you shall not
frighten me out of this.

(i)  expressing an instruction or commagdu shall not steal.

(iv) used in questions indicating offers or suggesti@msll | send you the
book? Shall we go?

English legal drafting seems to make up for this gad a close look at thi&lack’s Law
Dictionary (2004, &' edition) accounts for five different usages sifall, all quite
different from those above:
() Has a duty toMore broadly, is required to. This is the mandasense that
drafters typically intend and that courts typicaliyhold.
(i)  Should(as often interpreted by courts).
(i)  May. When a negative word such as ‘not’ or ‘no’ prezeghall, the word
shall often means ‘may’. What is being negated érnyssion, not
a requirement.
(iv) Will. As a future tense verb.
(v) Is entitled toOnly sense (i) is acceptable under strict starglafdirafting.

Now, although drafting guidelines agree mostly with first instance of the Black’s Law
Dictionary, i.e.shall denotes a mandatory duty imposed on a person entiy (Asprey
2003:193; Coode 1976:371; Driedger 1976:9, 139) ianitherefore essentially deontic
and agent-oriented, the variety above explains ivsyso frequent in legal texts.

The nature of this ambiguity is probably to be fdun diachronic linguistics and
in the auxiliary variation in terms of meaning aite functions. Bybee et al. (1994:187)
confirm that in Old Englistshall andshould(present and preterit forms of ‘scealan’= to
owe, to be obliged) used to denote both moral, iphysbligations and inevitabilities. It
was only during the Middle English thslhall moved to express promises and intentions
in the first person, whileshould continued to be used to denote past destinies and
inevitabilies. This old root links the use shall to its contemporary future meaning,
which is also confirmed by the shift in the ‘changferoles’ (Leech 1987:87-88) when
relating to people, i.e. second or third personmf@andatory meanings and first person
singular or plural when indicating prediction otlition in the future. TheCollins English
Dictionary (2007, 9' edition) also stresses this shifthe usual rule given for the use of
shall and will is that where the meaning is of simple futurighall is used for the 1
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person of the verb andill for the 2¢ and 3" | shall go tomorrow; they will be there
now. Where the meaning involves command, obligation etenination, the positions
are reversedt shall be done; they will definitely go’.

Nevertheless, the deontic naturesbiall and its mandatory connotation remains
well rooted in the English legal drafting traditio€oode’s reportOn Legislative
Expressionspne of the oldest but still authoritive draftingxt, confirms that ‘in all
commanding language at least, the word ‘shall’ mdal, not temporal; it denotes the
compulsion, the obligation to acgdgalanto owe, to be obliged) and does not prophesy
that the party will or will not at some future timdo the act’ (quoted in Driedger
1976:371). In this way, witlshall the speaker does not only impose an obligatioh, bu
also ensures that the event will take place at plaaticular time. This component of
actualisation establishes a direct link between utterance and the act that is to be
performed and also explains why present indicatv® be regarded as the tense of law
for its features of being constantly speaking. Thidue to the performative character of
legal norms and to situations where ‘saying’ becoruming’, provided this happens
under designated circumstances, i.e. a context evtiee uttering is performed by
particular people in certain positions (Austin 18337). Likewise, there are legislative
statements that do not impose or prescribe anythiog simply set up a new state of
things or a change in the previous state of thifigiese are called constitutive acts and
consist mostly of repeals, nominations, promulgetjcand entitlements, in a nutshell all
those rules that produce legislative effects attithe when they come into force. Italian
scholar A. G. Conte has called them ‘thetic perftives’ as they set and bring about
a ‘thesis’ forth whose performativity also corresgs to the deontic status constituted in
and by a legal order (Conte 1994, 247-6)eir language gains a performative value,
because the act or the command is not only prestribut also performed. This double
effect, which is essentially due to the perfornigtiof the utterance, might justify the
frequent occurrence shallin non-deontic statements.

In this respect, the interpretationgfall may often result in disputes, and as put it by
Williams ‘shall had become the victim of its owrcsess’ (2006:240). The last decade has
seen several scholars (Asprey 2005:5; Garner 1®@&hle 2000) suggesting to eliminate
‘shall’ entirely, and countries like Australia, Nedealand, South Africa, US to a certain
exten, have started drafting shall-free legislation wisiccessful results (Williams
2006:245). This has been replaced, depending arirthanstances, by the present indicative,
stative verbs, the modahust, negatedmay when drafting probibitions, as well as verbal
periphrases likéoe to. Still, legal drafting conventions are also cultuspecific andshall
remains a very frequent word both in the Britigidiation and in international Law. To this
point, Williams (2005:207) argues in favour of agmatic solution and in his analysis of
prescriptive legal texts highlights that whélleall mandatory force denotes a dutyninst it
establishes a condition or a requirement. A simikaw is also shared by the American lawyer
Kenneth (2007) who mentions the ‘negligible besefif must’ in business contracts. He
suggestshall for an obligation, which is imposed on the subjifca sentence in the active

3 In American Courshallhas been removed from the Federal Rules of ApedRadcedure and of
Criminal Procedure (Asprey 2005:5).
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voice, and calls for a disciplined used shfall, because ‘banishing “shaltieals with the
symptom, not the disease. By contrast, using “shall” to mean only “has a duty to” is intended
to help treat the disease.

Data and preliminary results

The EU legal environment is not immune to the usestdll and English legislative
documents account for a huge variety of meanings ranging from definitions, to directory
and necessary requirements, deontic modality, entittements, prohibitions and future
actions to be taken. Véronis data (2005) on the English version of the Treaty for the
European Constitution rangshall as the sixth most frequent word, soon after
conjunctions and prepositions. This is quite remarkable if we consider that the UK joined
the Union only in 1973. The relative young legal environment of the EU should have
been more exposed to the Civil Law tradition than to the Anglo-Saxon Common Law and
in this scenario, one would expect a lower numbeshaflin favour of present indicative.
However, shall-norms represent a stylized feature common to the drafting of many
international instruments and their high occurrences in the European legislation denote
the importance of contextual considerations and pragmatic conventions.

To account for the use shall in both a monolingual legal perspective and within
the EU legal environment, | have used a multilingual parallel corpus of EU legislation
and a small comparable corpus of English legislation, drafted exclusively in the UK.

The parallel corpus (1,404,723 words) is made of the EU Constitution and of
secondary legislation published between the years 2001-04. Documents are in four
languages, English, French, German and Italian, and are meant to reflect contemporary
EU legal language of the last decade. Texts (256 in total across the four languages) are a
strictly ‘legislative’, namely binding and prescriptive rules on how things should and
ought to be. They have been downloaded and collected in their entirety fré&@urthex
database, which provide direct and free access to EU law in 23 languages. They are als
known as instruments of secondary legislation and are of four types: regulations,
directives, decisions and recommendations.

The English comparable corpus (160,765 words) is relatively small and is made of
Public Acts and Statutory Instruments always chosen between 2001-04. Given the English
Common Law system, which has no written Constitution, this choice attempts to mirror as far
as possible the same criterion used for the selection of texts in the multilingual corpus, i.e.
primary and secondary legislation. While Public Acts are statutes enacted as primary
legislation by the legislative branch of government and could serve as the Constitution’s
counterpart, Statutory Instruments are delegated acts, i.e. law made by an executive authorit
under delegated powers and are conceptually closer to the EU secondary legislation.

The analysis is based primarily on the multilingual parallel corpus and on how
occurrences othall have been rendered in the other three languages. However, the
distribution ofshall has also been compared with the other modal verbs found in the two
corpora. As the EU corpus was slightly bigger (337,825 words vs 160, 675 in the English
comparable corpus), a Chi-square test was performed to compare observed data with dat
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| would expect to obtain according to the same Hypsis and number of occurrences.
The table below confirmshall as the most popular modal verb, which appearsarEti
corpus extremely frequent.

Table 1. Distibution of modal verbs in English

6,000 modalverbs
B shall
B must

5,000 O can
B may
O should

4,000

3,000

2,000

1,000 ]

0!
EN EU

This high number of occurrences might be surprisihgn considering the British
position within the EU context, as well as the matwf the EU Law. It is also
a countertrend with the most recent legal practkich advocates to usshall for
mandatory requirements only, and to replace instathdhe other occurrences with the
present indicative and less confusing alternati@s.the other hand, it is revealing in
terms of drafting habits and pragmatic conventicasshall is still very frequent in
international instruments. Past and recent legdbtef the UN and other international
organisations are laden wisihall occurrences, thus showing that habits and conveshtio
do not always follow linguistic rules and semaimigpretation.

In such contexts, the high frequencysbiall remains however challenging when it
comes to translation and legal interpretation olpe texts. Ashall constructed in another
language as a future action, or a duty as a demtarprovision might affect strongly the
interpretation of the international instrument. E&lv in particular, is subject to a complex
drafting procedure with countless re-editing of Hzme text, which goes back and forth
through an approval process in three differenitinigtns (Commission, Parliament and the
Council) with accompanying translation and amendesid-or these reasons EU legislative
texts are generally regarded as hybrids andrgtiable in terms of linguistic analyis, but they
also reflect a communication event and functiolaagor all the member countries.

‘Shall’ in EU legislative documents: a qualitativeanalysis
The Joint Practical Guide of the European Parliametig tCouncil and the Commission
(2003) and thé&nglish Style Guid€2011) of the Directorate-General for Translatsets

precise guidelines for the uskall, which is only recommended in mandatory acts:
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2.3.2.In the enacting terms of binding acts, French ukespresent tense, whilst English
generally uses the auxiliary ‘shall’. In both laages, the use of the future tense should be
avoided wherever possible.

2.3.3. By contrast, in non-binding acts (such as recommagos and resolutions) (see
Guideline 7), imperative forms must not be used,stictures or presentation too close to
those of binding acts.

A closer look at data and the parallel extractidntiee occurrences through
Paraconc (Barlow 2003) show thettall in EU texts is not always or not only deontic.
The table below presents the equivalents of 138l entries across 16 EU Regulations.
They are grouped into present indicative, modalbserverbal periphrasis, modal
expressions, i.e. lexicalizations of verbs likesiforbidden, it is allowed’ and ellipses. It
is interesting to note that more than 80%sb&ll entries correspond to the present
indicative, while only 5% of them is rendered byrglent modals denoting obligation
in the other languages (e.dovere, devoir, missen/soljerThese include the field of
possibility as well, e.gpotere, pouvoir, durferbut they could indicate prohibition when
negated, adurfenis semantically linked to the idea of conferringght. This last feature
is confirmed by the entries under ‘modal expressiovierbs likeconsentire, autorizzare;
autoriser, octroyer; bewilligen, erlauben, zugekasare all translations of the English ‘to
authorize’ and ‘to allow’. Concordances also suggesore ‘constitutive’ usage shall
when expressing acts of empowering and conferigigts and benefitsagere il diritto,
avere il potere; avoir le droit; das Recht/ den pngh haben).

Table 2.Linguistic equivalents shallin the EU Regulations subcorpus

vietare (1)

essere obbligatorio (15)
soggetto a obbligo (1)
avere il potere (1)
avere il diritto (12)
consentire, autorizzare,
concedere (16)

occorre (3)
spettare (2)
Ellipsis

TOT

interdire (1)

ktre obligatoire (15)
soumis a obligation (1)
avoir le droit (11)

il importe (1)

autoriser, octroyer,
habiliter (13)

il importe (1)

52 3.7626€Ellipsis
1382 TOT

untersagen (1)

verbindlich sein (15)
verpflichten (8)

das Recht/Anspruch haben (10)
befuegt sein (2)
bewilligt/zugelassen/erl:

t sein (7)

gewaehrt sein (3)

50 3.6179%llipsis
1382 TOT

REGULATIONS
English MV Italian French German
rawno. %
shall 1382Indicative - Others 1192 86.2518ndicative - Others 1223 88.4949ndicative - Others 1125 81.40
MV 81 5.8610MV 58 4.19682MV 94 6.801
dovere (58) devoir (32) muessen (34)
potere (23) 9 neg. pouvoir(26) 14 neg. sollen (3)
duerfen (33) 9 neg.
Koennen (24)
Verbal periphrasis 6 0.43415Verbal periphrasis 8 0.5788Aerbal periphrasis 71 5.137!
va + Past part. (1) ktre a (1) sein...zu (61)
essere tenuto (5) ktre tenu (7) haben...zu (10)
Modal expressions 51 3.6903Modal expressions 43 3.11143Modal expressions 46 3.328

46 3.328
1382
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This brief analysis and the comparison with theepthree languages suggests tiall
is not exclusively limited to binding acts and ikely to occur in the following legal
sentences:

0] definitions

(i)  constitutive statements

(i)  deontic modality

(iv)  necessary requirements

(v)  authorisations and entitlements

(vi)  prohibitions and negative propositions

The extraction of parallel concordances has comfitrnthis assumption, thus
allowing the disambiguation of complex usages aathting at the same time contextual
features of the norm like temporal aspects, typagefts, aim of the norm.

The sentence below is a clear example pfescriptive provisiothat would be
hardly classifiable as an imperative norm:

Example 1. Definition.

(EN) For the purpose of paragraphs 1 and 2, ,Commureityslation” [[shall]] mean
all Community Regulations, Directives and Decision

(IT) Ai fini dei paragrafi 1 e 2, per ,legislaziencomunitaria’si intendono tutti

i regolamenti, le direttive e le decisioni dellarflunita.

(FR) Aux fins des paragraphes 1 eb@,entendpar législation communautaire I'ensemble

des réglements, directives et décisions commumastai

(GE) Im Sinne der Absétze lund bZzeichnetder Ausdruck ,Rechtvorschriften der
Gemeinschaft* sdmtliche Verordnung, RichtlinieresBhliisse und Entscheidungen der
Gemeinschaft

The intentions of the legislator here are cleanlygive a definition because there are no
animate agents on whom to impose anything and thsepce of ‘shall’ does not add
anything to the validity of the proposition. It hat suggests an instruction on how to
intend “Community legislation” on the basis of pgnaphs 1 and 2, but it is certainly not
meant to instruct people on how to use the ternis Ehdifferently marked in the other
three languages where definitions are given i equivalent verb ‘mean’ or with a
paraphrase stating what is ‘involved’, ‘intended"aefined’ as such. It is worth noticing
that correspondences between the other three lgaguae very consistent; when French
uses ‘mean’gntendrg, we have the same linguistic equivalent in lfaléand German. In
other cases definitions are rendered in the forna dafictionary entry, with the term
followed by comma or colon and the actual defimitio

In most caseshall is clearly constitutive and aims not at performamgact but at
bringing to reality a new state of things. Seefthl®ewing examples:

Example 2. Constitutive statement.
(EN) Members’ term of office §hall]] be four years and can be extended.
(IT) I mandato dei membg di quattro anni e puo essere prorogato.
(FR) Le mandat des membrestde quatre ans et peut étre prorogé.
(GE) Die Amtszeit der Mitglieddsetragt vier Jahre und kann verléangert werden.
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Example 3. Constitutive statement.
(EN) Article 3 [[shall]] be replaced by the following: ,Article ...3
(IT) L'articolo 3 & sostituitodal seguente: ,Articolo 3...
(FR) L'article 3est remplacépar le texte suivant: ,Article 3...
(GE) Artikel 3erhalt folgende Fassung: ,Artikel 3...

Example 4. Constitutive statement.
(EN) In order to combat fraud, corruption and othelawful activities the provisions
of Regulation (EC) 1073/1999 of the European Biamint and of the Council of 25 May
1999 concerning investigations conducted by theiean Anti-fraud Office (OLAF)(9)
[[shall]] apply without restriction to the Centre.
(IT) Ai fini della lotta contro la frode, la corzione ed altre attivita illegali, le
disposizioni del regolamento (CE) n. 1073/1999Rklamento europeo e del Consiglio,
del 25 maggio 1999, relativo alle indagini svoladl'tUfficio per la lotta antifrode (OLAF)(9)
si applicanosenza restrizione al Centro.
(FR) Aux fins de la lutte contre la fraude, larcgtion et d’autres activités illégales, les
dispositions du reglement (CE) n° 1073/1999 duelmnt européen et du Conseil du
25 mai 1999 relatif aux enquétes effectuées paffite européen de lutte antifraude
(OLAF)(9) s’appliquent sans restriction au Centre
(GE) Zur Bekampfung von Betrug, Korruption und erah rechtswidrigen Handlungen
gelten fur das Zentrum uneingeschrénkt die Bestimmungen \terordnung (EG) Nr.
1073/1999 des Europaischen Parlaments und des Rate 25. Mai 1999 (ber die
Untersuchungen des Europaischen Amtes fiir Betakgsbpfung (OLAF)(9).

In each of these statemestsall is not meant to prescribe any future action anchdts-
deontic function is clearly evident: example 2 bbshes the member’s term of office up
to four years, example 3 modifies an existing Aetiand finally, sentence 4 puts
a provision into being. Once more, we find a statierb with no animate agents, and just
the result of the law, which will have immediatdeet for the sole reason of being
enacted within the legal instrument. As pointedtouDriedger, we are dealing here with
a'creativeshall that ‘operates to create something the momenwtrels are spoken, and
its force is then spent’ (1976,13). This elemers ttado with the performative character
of the norms, which in this case derives from tlomtext, i.e. there is an enacting
formula, which enacts the provision and gives eifeness to it because of an authority
issuing the norm. Thelain English Manualof the Australian Office of Parliamentary
Council (2005, points 83 and 84) regards thesesrsiants as neither imperatives, nor
future actions to be taken, but ‘declarations of faw’ and calls for the present
indicative, as in the French, German and ltaliansieas above. The reason behind is that
‘even if the event is yet to happen, the law spéaltse present because an Act is always
speaking’. Of a different opinion is Williams, whadthough in favour of the present
tense, captures the pragmatic function of thegeratent and talks of a ‘theoretical time
sphere that has equal validity at any given mom@@06, 247). Hence, it is the fact of
being enacted as law, which confers to it the dtaraf being always speaking.

A clear deontic and mandatory usesbfll appears instead in the examples below
where we find an animate subject and a dynamic,watbch shows a continued or
a progressive course of action:
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Example 5. Deontighall.
(EN) the manufacturer ghall]] check the disassembly of the system and ...
(IT) il fabbricantedeve controllare il disassemblaggio dell'unita di sistera redigere
una relazione al riguardo.
(FR) le fabricantloit vérifier le démontage du produit et établir unvélde démontage...
(GE) Der Herstellemussdie Zerlegung des Produkts prufen und eine Zerlggoericht
bereithalten...

Example 6. Deontishall
(EN) The controller [ghall]] be required to verify the competence of the pigit and
to make a provisional evaluation of the necedsityhe transfer of data.
(IT) Il responsabile del trattamenéatenutoa verificare le competenze del destinatario e ad
effettuare una valutazione provvisoria della net@stel trasferimento dei dati.
(FR) Le responsable du traitemesdt tenude vérifier la compétence du destinataire et
d’évaluer a titre provisoire la nécessité du tfansle ces données.
(GE) Der fir die Verarbeitung Verantwortlichst verpflichtet, die Zustandigkeit des
Empfangers zu prifen und die Notwendigkeit der rdiilung dieser Daten vorlaufig
zu bewerten.

In both cases the norm aims at regulating othemlpsts behaviour while
imposing a duty, which will ideally happen in thean future and not exactly at the time
in which is uttered, as in the constitutive statete@bove. In terms of linguistic features,
it seems that when the duty is imposed on a privatividual, as in example Shall is
more likely to correspond to an egivalent modalbver to another linguistic structure
that states clearly the obligation (i.e., deontirbal periphrasis and lexicalized forms
highlighting the mandatory nature of the provisidn)example 6, the provision is closer
to a binding requirement than to a command anddtitg looks more toned down in
French and Italian, but not in German where ‘theticdler is obliged’.

A similar translation oghall is also to be seen when the norm does not prescrib
modify or bring about anything new, but it simpbypeesses a necessary requirement or
condition. This function is called from Greakankasticand it is linked to the semantics
of necessity. In philosophical and normative stediewas first identified by von Wright
(1963, 94) and pertains to the study of ‘constiitfules’, meaning the necessary pre-
condition (positive or negative) to the validity afcertain action, norm or state of things:
‘a statement to the effect that something is (oraf a necessary condition of something
else | shall call an anankastic statement’ (vonghiril963, 10). In a way, the concept of
the necessary condition is analogous to the ondetechnical rule, which is mostly
concerned with the means to be used to attain icegoal, or with some sort of
constitutive requirements as in example 7 below:

Example 7. Anankastihall

(EN) The television [§hall]] have an on-mode energy efficiency index (EElamjch is
lower than 65% of the base-case consumption feleaision of that format.

(IT) Il televisoredeve avere un indice di efficienza energetica in madajon” (IEEon)
inferiore al 65 % del consumo base di un appaiedtittale formato.
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(FR) Le téléviseudoit avoir un indice de rendement énergétique en madendrche
activé (IREon) inférieur a 65 % de la consommatilenbase usuelle des téléviseurs de
méme format.

(GE) Das Fernsehgerdtmuss in eingeschaltetem Zustand Uber einen
Energieeffizienzindex (EElon) verfligen, der wenigds 65 % des Grundverbrauchs
eines Fernsehgeréts dieses Formats betragt.

The parallel concordance shows here full agreerimettte formulation of constitutive
requirements and in fact, the three languages hisesame modal verb. Actually, the
modalmustwould have been perfectly suitable in English,resEU conventions regard
it for ‘objective necessity’ and the statementli®at how things should be, rather what
somebody should do. This is also in line with &ai¢ who advocates in prescriptive
textsshall for duties andnustto express requirements or conditions (2000, 138).

Another frequent overuse dfhall occurs with rights and entitlements, i.e.
sentences, which are intended to express neittlatyaor a necessary requirement, nor a
constitutive-performative act, as in 8 below:

Example 8. Entitlements.
(EN) Undertakings, research institutes or natueaispns from third countries sfall]]
be entitledto participate on the basis of individual projeetithout receiving any
financial contribution under the programme, preddthat such participation is in the
interest of the Community.
(IT) Le imprese, gli istituti di ricerca o le perge fisiche di paesi terdianno diritto

a partecipare al programma in base a decisionsepigrogetto per progetto e senza
ricevere un contributo finanziario, qualora cia sell'interesse della Comunita.
(FR) Les entreprises, les instituts de recherahées personnes physiques des pays tiers
sont autorisésa participer au cas par cas en fonction du praej@hs bénéficier d’'une
contribution financiéere au titre du programme, stpre leur participation est dans
I'intérét de la Communauté européenne.
(GE) Unternehmen, Forschungseinrichtungen odetirlicite Personen dritter Lander
kénnen sich auf Projektbasis an dem Programm beteiligeamn dies im Interesse der
Europdaischen Gemeinschaft ist, erhalten jedochmekdinanzielle Unterstiitzung im
Rahmen des Programms

This is a case wherghall does not add anything and present indicative wdnade
served the same scope of the sentence. Howeveespondence in the other languages
denotes a slight semantic nuance. Although empogend granting a right share the
same semantic area of permission and the ageritdebom to perform a certain action,
being ‘entitled’ denotes a right to something, ‘@wering’ implies authority to do
something with a consequent discretionary powerthtn English and Italian versions,
undertakings and research institutes are literafiiitied to take part in the program, in
French they are authorized and in German, wiflhnen,they seems to have rather
a discretionary power to do that.

The context of authorizations shows inevitably meitfalls, because of the
mandatory force of the act, and of its implicitraént of restriction:
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Example 9. Authorizations.
(EN) Personal data $pall]] only be processed for purposes other than tHosevhich
have been collected if the change of purpose fisessly permitted by the internal rules
of the Community institution or body.
(IT) Il trattamento dei dati personali per finivdisi da quelli per cui sono stati raccalti
consentito soltanto se il cambiamento di finalita &€ espressaen autorizzato dalla
regolamentazione interna dell’istituzione o detfanismo comunitario;
(FR) Les données a caractére personnglauvent étre traitées pour des finalités autres
que celles pour lesquelles elles ont été collsctfee si le changement de finalité est
expressément autorisé par les régles internémdegtlition ou de 'organe communautaire.
(GE) Personenbezogene Daidirfen nur dann fir andere Zwecke als die, fiir die sie
erhoben wurden, verarbeitet werden, wenn die Ampder Zwecke durch die internen
Vorschriften des Organs oder der Einrichtung dem@&inschaft ausdriicklich erlaubt ist.

The sentence above has a clear mandatory valuause@n authorization is a deontic
act, which derives its force and effectiveness fthenfact of granting permission - in this
case in certain circumstances ‘only’. Neverthel#ssshall above could have also read
as ‘personal datmay...; this without undermining the force of the authation. In fact,
the permission to procegrsonal data is literally paraphrased in Italiarcénsentitp
while in French and German we find the mogadsivoiranddurfenthat are semantically
linked to the idea of permission and possibility.

Finally, a further and controversial usage of teertticshall occurs in its form of
shall notor no person shallwhen expressing prohibitions, i.e., a negativeamand, an
obligation not to do. Th&nglish Style Guidef the European Commission (2011) also
acknowledges this use, but recommemay notas the EU convention:

6.17. Where a negative command expresses a prohibitsnmay nof...] Linguistically
speaking, ‘shall not’ or ‘must not’ could also beed to express a prohibition, but this is not
the convention in EU legislation. Note howevert#tzall notis used where no prohibition
is meant, for example:

The contract shall not be valid in any of the cdssew:

This agreement shall not enter into force until/if.

6.19.For a negative permission, use need not.

For the translator, it is very important to undanst and recognize the type of
norm intended by the legislator. Logically speakimg prohibition’ implies that
something is optional, whereas from a legal pofntiew means that there are no legal
effects (injunctions, sanctions) attached to the-performance of the act. The examples
quoted above in th&nglish Style Guidesuggest the presence of temporal and factual
conditions that ‘restrict’ the scope of what is possible. In other words, a condition or
an exception might derogate from the negative thrgcprovision and make the act
possible. Example 10 shows a similar context bexdlus factors restricting the action
are explicitely mentioned, i.e. before 30 days:

Example 10. Negative requirement
(EN) The examinations referred to in point (b3Hall] not take place before 30 days
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have elapsed after the completion of prelimindsaring and disinfection measures on
the infected holding.

(IT) Gli accertamenti di cui alla lettera lmjon possonoessere effettuati prima che
scadano 30 giorni dal completamento delle opendzjwreliminari di pulizia e di
disinfezione nelle aziende infette.

(FR) Les examens visés au point i® peuvent étre pratiqués que trente jours apres
'achévement des opérations préliminaires de ypetfe et de désinfection des
exploitations infectées.

(GE) Die Untersuchungen gemafl} Buchstabewlerden frihestens30 Tage nach
Abschluss der Grobreinigung und Vordesinfektion $euchenbetriebergenommen.

This means that the negative requirement will bgliegble only if the condition of the
30 days is present and it is in a way analogous toonditional prohibition. The
comparison with the other three languages doeshalpt much in finding a univocal
translation, but the German thematic structuvél fake place not before).is probably
closer to a deontic/anankastic requirement. Orother hand, French and Italian negate
the modality and express a lack of permission, wigcaloser to the prohibition witmay
not as intended by thEnglish Style Guidef the Commission. In linguistics, the main
difference depends on whether we state ‘you arepeanitted to do that’ or ‘you are
obliged not to do that’. French and Italian shovealy the same pattern with negated
dovere/potereand devoir/pouvoir.In German, this difference is less evident because
dirfenimplies ‘permission’ and has no epistemic meanifige goal is in both cases to
‘prevent’ a certain action or state of things froccurring, hence a prohibition, but the
semantics of ‘possibility’ and ‘necessity’ carridifferent effectsMay not(together with
non puo/ne peut pasegates the modality and implies a denial of pesimis(= it is not
possible for Y to do X),shall notand similarlynon deve/ne doit pagegate the
proposition (= it is necessary for Y not to do X)dacan be read like a negative
command. Now, according to tlglish Style Guidef the Commission, prohibition is
understood as a negation of the modality, i.ehadact of ‘not being permitted’ of doing
certain things, with a clear deontic and performefiorce.Shall notis used instead for
negative requirements where no prohibition is meahis is evident in example 11
below, wheremay notforbids to bring into circulation products with axceeding level
of aflatoxin and the other three languages expifesssame ban by clearly negating the
proposition, i.e. someone ‘is obliged’ not to:

Example 11. Prohibitions

(EN) Products which levels of aflatoxin exceedifg tmaximum limit [ay]] not be
brought into circulation, either as such, afterxtomie with other foodstuffs or as an
ingredient with other foodstuffs.

(IT) 1 prodotti contenenti aflatossine in quantisiperiore ai massimi stabilithon
devono essere messi in circolazione, sia in quanto e miscelati con prodotti
conformi o utilizzati come ingredienti di derratémentari.

(FR) Les produits ayant des teneurs en aflatoxsgserieures aux teneurs maximales
fixées ne doivent étre mis en circulation ni en tant que tels, nieapmélange avec
d’autres denrées alimentaires, ni comme ingrédienttres denrées alimentaires.

(GE) Erzeugnisse mit einem Aflatoxingehalt, deeridem Hoechstgehalt liegifirfen
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weder als solche _nochnach Vermischung mit anderen Lebensmitteln odes al
Lebensmittelzutat in den Verkehr gebracht werden.

In these respects negative contexts present sitgativith a high degree of overlapping
meanings, and without considering each single sontype of agents and sort of

restrictions, it is often difficult to discern beten mandatory prohibitions denoting an
obligation not to perform certain duties, and dioeg prohibitions, stating negative

requirements. The complex logic of negation andawerlapping sematics pertaining to
the modalsshall not, must not, may nist a further fuzzy factor which ‘is also confirmed
by the contradictory statements of drafting mariy&islliams 2005:213).

Concluding remarks

Data have showed the various usages of the Englattel shall in a parallel corpus of
EU secondary legislation. They go far beyond thpression of binding norms and
deontic modality, and also include definitions, it#nents, necessary requirements,
declarative statements and future actions to bentakhis has been highlighted in
particularly by the extraction of parallel concandas in other languages, which may
suggest different interpretation of the legal acewen disambiguate complex meanings.
In these regards corpus studies and cross-linguastalysis can offer a practical help to
foster legal interpretation and suggest translatiolutions. The additional knowledge
provided by the comparison with other languagesilshbe seen first of all in terms of
‘meaning’, thus exploring how an idea or a wordire language is conveyed in another.
Although parallel texts and translated languagendb enjoy the same status as their
original counterpart, they inevitably reflect a aoomication event and as put by Baker
(1993, 234): ‘what justification can there be fackiding translations produced by native
speakers, other than that translated texts peres¢haught to be somehow inferior or
contrived?’ Having said that, the same parallepooa are an integral part of the business
communication of multilingual societies like the itéd Nations, NATO and the EU, but
also within officially bilingual countries like Bglum, Canada or Switzerland.

In legal language, the ambiguity of norms is a welbwn matter of fact. This is both
linked to the semantic complexity of certain cortseand to the syntactic relation in
linking words with meanings, not to mention the teotual factors and the specific
conventions of each legal system. It is a mattefacif that legal language would be pure
syntax if deprived of the context in which is ut@rand where it functions. In the legal
field, maybe more than in any others, pragmatitsaal the realization of the linguistic
sign and its communicative content. As part of @aaontext, relations among signs are
given by ‘agents’, by the type of ‘norm-action’ thare meant to state or perform, and by
the ‘situational context’ in which they take place.

In these respects, the investigation of parallelcoodances have helped to shed
light on the behaviour ashall in context and its meanings. Concordances havetgubi
towards a contextual analysis of each legislatiadement, and more precisely towards
patterns linked to: a) the type of agents, b) aidiprojection, 3) aim of the norm and 4)
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type of verbs. When looking at the other languatiesse are more likely to be translated
in a recurrent form, thus allowing for a certairgoe of disambiguation of the modal
shall. Defining a legal proposition as deontic, consitiior anankastic means essentially
to look at these linguistic factors in contextvasl as at their interaction. Deontic norms
are usually performed by animate subjects, theyycdynamic verbs and are future-
oriented with the focus on the process of the actidhe retrieval of parallel
concordances has showed that the Englietil often corresponds to an equivalent modal
verb in the other three languages or to a verbablpasis. Similar translations are
frequent when it comes to necessary requiremehitgugh subjects are not animated
and the construction might be in the passive. On dther handshall constitutive
statements tend to be rendered in the other lamguagth the present indicative only.
They often carry a stative verb, they have presenho time reference because they
perform the act at the same moment it is utterad,athough it is not a rule, there are
often no animate subjects. This is due to the appihg between ‘*how things are’ and
‘how things ought to be’ typical of this norm type.

In this way, despite the odds linked to the intetation and production of
parallel legal texts, translation and cross-lingjcianalysis can offer a detailed annotation
of what a term means, thus reducing as in this teséuzzy areas of certain legal words.
On that basis, the focus should be on the expioitadf the information that we can
derive from the comparison of two or more languayébether this information triggers
linguistic description, translation research or thgplementation of new computational
tools, it is only due to the goal of the differerdsearch areas and to the wide
opportunities offered by parallel retrieval. On thther hand, the role of translation
remains instrumental in bridging the gap betweeahemretical descriptive approach to
parallel text and a more practical and automated on
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Abstract: The subject of this article is a linguistic analysis of the texts of the EU Treaty of 1992, as
well as of the Treaty on the Functioning of the EU of 2010, with an aim to demonstrate that in these
legislative acts the meanings of legal and economic terms are communicated through the means ¢
everyday expressions, which in great measure retrace the practical way of human thinking. The
author claims that in legal principles regarding the decisions about the stability of the financial
market, the metaphor afwoBobA (Eng.FREEDOM) enables to understand the abstract sphere of
the creating and functioning of the European economy in the image schenwsejpidwanie i
wnoszeni& typical for material objects. The freedom of establishment is conceptualized as
a person, whoobejmuje (‘otacza r&kami’; Eng.: ‘takes into their arms’prawo (Eng.: law),
zniesienie dyskryminac{Eng.: abolition of any discriminationjiziatalng¢ gospodarcz (Eng.:
establishment), as well agnosi (‘umieszcza wraz z sabw czyn¥’; Eng.: brings [in], ‘places
somewhere together with itselfRorzystny wktad w rozwéj produkcji i hand{&ng.: valuable
contribution to the development of production and trade). In the metaphswagobAa are
inscribed the metaphors of the EU market in the image schemarze#Ptyw [RUCH]” (ENng.:

‘flow’, ‘movement’), “oBROT” (Eng.: ‘circulation’) and $oJusZ’ (Eng.: ‘alliance”). In the Polish
translation of the Treaties, economic goods are treated as if they wexama [PLYN], protected

due to their expected profit; and the transfer of money, services and people producing these good
is described aBrzerLYw [FLOW] of the goods. In the English text of the Treatigs.ow refers

only to persons, while the transfer of money, goods and services is referreditwEE&ENT

[RucH]. An alternative metaphorical pattern in both the Polish and English languages is created by
OBROT [CIRCULATION ]. These metaphors are linked to the metaphor of MAGKET AS

A CONTAINER, in which swoBoDA [FREEDOM] locates the MOVEMENT [FLow] and the
CIRCULATION of goods, services, money and persons. In the EU Treatises, the economic
cooperation is depicted asvdLITARY ALLIANCE [SOJUSZ WOJENNY] in relation to thesTRUGGLE

FOR THE MARKET [WALKA O RYNEK ], in the economic discourse. Theetaphorical patterning

depicts the personifiedwoBobA [FREEDOM], sub-dependent to which are the ontological and
orienteering metaphors communicating the principles of the functioning of the internal EU market.
Summing up, the author concludes that in the Polish translation of the EU Treaties the notions of
swobodaandwolnai¢ are separated, because the wwodhas¢ is used in its literal meaning in the
Preamble to the Treatises, so within the axiological principle of law, whereas in the regulations of
these legislative acts, the worslvoboda used metaphorically, characterises the aspect of
establishment as a principle-norm to which, in the legal regulations of these legislative acts, all the
other norms are sub-dependent. In the English version such a strong polarisation of meanings doe
not occur.
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METAFORA SWOBODY W TRAKTATCH UNII EUROPEJSKIEJ

Abstrakt: Tematem artykutu jest lingwistyczna analiza tekstdwaktatu o Unii Europejskiej
z 1992 roku oraz Traktatu o funkcjonowaniu Unii &pejskiej z 2010 roku, aby wykazae sensy
poje¢ prawnych i ekonomicznychagskomunikowane w tych aktach ustawodawczych zwrotami
potocznymi, ktére w znacznej mierze odtwagzaposOb praktycznego signia czlowieka.
Autorka twierdzi, ze w regutach prawnych zawiegaych postanowienia o stabiléw rynku
finansowego metaforaswoBoDY (ang. FREEDOM) pozwala rozumi& abstrakcyja dziedzirg
tworzenia i funkcjonowania gospodarki europejskigy schematach wyobtaniowych
Lobejmowania i wnoszenia”, typowych dla rzeczy miateych. Swoboda przedsiiorczaici jest
konceptualizowana jako osoba, ktéohejmuije (fj. ‘otacza ekami), prawo, zniesienie dyskry-
minacji, dziataIngi¢ gospodarcz orazwnosi(tj. ‘umieszcza wraz saepw czyn¥’), korzystny wktad
w rozwoj produkcji i handluW metafoe swoBoDY [FREEDOM] wpisuja si¢ metafory rynku
wspolnoty europejskiej w schematach wydkrdowych ,przeptywu [ruchu]”, ,obrotu”,
spojemnika” i ,sojuszu”. W polskim przektadzie Traéw dobra ekonomicznes §ak pLYN
[LiQuip ] chroniony ze wzgidu na oczekiwany zysk, a przemieszczanie pifayi, towarow, ustug
oraz ludzi wytwarzajcych te dobra t®rzepryw [FLow] débr. Natomiast w angielskim taie
Traktatow INFLOW (dost. ‘naptyw) dotyczy tylko ludzi, podczas kiedy przemieszczanig
pieniedzy, towaréw i ustug ok&tono jako MOVEMENT [RUcCH]. Alternatywnym modelem
metaforycznym jest w obuejykach oBROT, ang. CIRCULATION . Te metafory & sprzzone
z metafoqg RYNKU JAKO POJEMNIKA (MATKET AS A CONTAINER ), w ktérym to pojemniku
SWOBODA (ang. FREEDOM) umieszcza PRZEPLYW [RUCH] [MOVEMENT /FLOW]i OBROT
[circuLATION ] towardw, ustug, kapitatu i os6b. W Traktatach mygh wspoétprag ekonomicza
obrazuje sj jako SOJUSZ WOJENNY [MILITARY ALLIANCE ] W relacji dOWALKI O RYNEK [STRUGGLE
FOR THE MARKET] w dyskursie gospodarczym.Model metaforyczny przedstawia
upersonifikowan SWOBODE (ang.FREEDOM), ktérej & podporadkowane metafory ontologiczne i
strukturalne komunikage reguty funkcjonowania rynku wewtnznego Unii Europejskie;.
Podsumowujc, autorka wnioskujeze w polskim przekladzie Traktatéw rozdziela giojecia
swobody i wolnéci, bowiem stowowolnas¢é zostato ayte w znaczeniu dostownym w preambule
Traktatow, a wic w obebie aksjologicznej zasady prawa, natomiast w peaspi tych aktow
ustawodawczych slowo swoboda w wyciu metaforycznym charakteryzuje aspekt
przedsgbiorczdici jako zasagtnorne, ktorej w przepisach prawnych tych aktéw ustawotawh
sa podporadkowane inne normy. W angielskiej wersji nie mawgkaznej polaryzacji znacze

1. Metaphor as a linguistic phenomenon

The language of the EU Treaties resemblesthat okesp idiom. The metaphorical
condensation of knowledge of the world brings althet fragmentary characteristics of
the economic phenomena, through reconstructingttibeture of the practical thinking of
man. Detailed characteristics of this sphere ofaddife belong to the science of law and
economics and as such is not the subject underipigso in the current article. The
linguistic analysis of the EU Treaties presentegt li® aimed at portraying the features of
the language in which the provisions of the EUestblished,for the complex meanings
of its legal and economic terms are communicatealigh metaphorical expressions.

The metaphorical meaning of the wosdobodain the Polish version of the
Treaties, as well as in the commentaries to the gedisions, sounds strange. The
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English nounfreedomis translated into the Polish nounglna¢ and swoboda
differently in the Preamble to the Treaties, anffedéntly in the main part of the
normative act. In the Preamble, the Poligbinas¢ corresponds to both the English
liberty andfreedomin synonymic chains, substantiating axiologicahlig tegal principles
in the system of values. In contrast, in the lggalisions the principle of freedom has
been formulated, which regulates the functioninthefinternal EU market as a particular
kind of an overriding norm belonging to the legaistem, binding together other
subordinate rulesHere the English noufreedomis the equivalent of the Polish noun
swoboda It seems that while translating the English wdrdedom the translator
considered the connotations of the Polish weathas¢, and decided it to be improper to
connect this word with the establishnfent

The English wordreedom and its Polish equivalestvobodain the expressions
of legal regulations of a metaphorical nature, tsamsposition of a name based on the
principle of joining the conceptual domains of ursfending and experiencing the
abstract things through the categories typicalnfiaterial things. In the process of using
metaphorical expressions in a legal text, the jmribgether and the selective transposing
of the structures of mental spheres from the plysionceptual experiences to mental
experiences happens under the influence of theegkbnt/nderstanding of the abstract
conceptual domains of law and economics throughlearly defined structure of
conceptual diagrams of movement of objects in spaireys unexpected effects. On the
level of the semantics of words and the semanfisgmtences, both the linguistic and the
situational contexts of the EU Treaties simultarspevoke two thoughts, which operate
together, referring to the notions of legal regolad within the scope of establishing
a common European market, as if they were simubtaslg similar and dissimilar to
these notions — as identical to them, and, at #mestime, with different images,
depicting the existence of concrete material beings

The EU Treaties are the main acts of the estallitne of the Union. The legal
basis of these regulations rests in establishingagket without internal borders and the
rules of its functioning. The declared goal is piiftithe standard of living of the citizens
of Member States, which is to be achieved by lomgethe prices of goods and the costs
of their circulation as well as by ensuring a brettecess to services and increasing their

4 See:WOLNOSC 1. niezawistéé paistwowa, niepodlegkd, suwerenn&; kraj, narod utracit,
odzyskat wolnéc¢; 2. mazliwos¢ podejmowania decyzji zgodnie z wiaswola; mie¢ wolnosé
w wyborze zawodu; wypgi¢ ptaka na woln&; 3. prawa obywateli przez dobro powszechne,
interes narodowy i poggek prawny, wolnéci obywatelskie, woln@ osobista, woln& stowa,
sumienia, wyznania, zgromadgzewolny mogcy postpowa zgodnie z wiasp wola, nie
podporadkowany koms, bedacy na swobodzie; wolny kraj, nardd; wolny wybér,iesek, wolny
zawod ‘wykonywany prywatnie’; dziewolny, nie wypetniony prag wskp wolny, bezptatny; etat
wolny nie zagty przez nikogo $townik gzyka polskiegalll, ed. M. Szymczak, Warszawa 1981, p.
748). Cf. swoboda pagiowania, przekonga poruszania §j mazliwos¢ postpowania wedtug
whasnej woli, bez konieczdoi ulegania przymusowi; brak skrepowania, niezadé¢, wolnasé
(Stownik gzyka polskiego..p. 376).
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competitiveness, and also by making the migratibpenple within the EU easiet
Creating a common market was initiated by signing Treaty of Rome in 1957 and
establishing the EEC. Decisions regarding the Ecvooand Monetary Union were
included in the Treaty on the European Union of2L@8e Maastricht Treaty). The next —
the Treaty on the functioning of the European Un@n2010 — contains decisions
regarding the stability of the financial market

For the functioning of the common market it was essary to liquidate
administrative barriers, standardize technical la&gans as well as to liquidate fiscal
restrictions which could result in the rise in psoof goods and services. To achieve this
goal, border custom controls were liquidated, noama certificates as well as standards
and labels in the individual areas of economicWire standardized, as were the various
systems of indirect tax in individual countries.eTkegal decisions of the EU Treaties
involving these matters include the so-called fioeedoms of the free market, that is, the
free movement of capital, goods, services and pefso

Due to the subject chosen, our current linguistialgsis will include texts of the
EU Treaties which regulate these matters, espgdial Preamble to th€reaty on the
European Uniorand thePart three — policy and internal actiontles 1. 1l and IV, of the
Treaty on the Functioning of the European Ufiom these chapters, metaphorical
depiction superimposes associative implicationsicat for material qualities of auxiliary
objects, on the objects of legal regulations. tase, most probably, to make it easier for
a common recipient of the communiqués to understhath through their popular and
schematic structure of abstract images, typicattferworld of objects.

® The legal basis for the commencement of work dabéishing the Common Market was given by
the Treaty of Rome, signed on 23 March 1957, estsibh the European Economic Community
(EEC) of six countries: France, Germany, lItaly, ddem, Netherlands and Luxembourg.
Establishing of the Common Market required the #ibal of various kinds of barriers of the
administrative nature (border pass controls), dieaechnical regulations (norms and certificates,
labels and standards in the individual areas eJ,liis well as the fiscal barriers (disparate aair
tax systems in individual states), which could tithie free movement of goods, services, persons
and capital, and therefore affect the rise of grizegoods and services.

% In the linguistic analysis were used: 1. Wersjersiolidowane Traktatu o Unii Europejskiej

i Traktatu o funkcjonowaniu Unii Europejskiej, Dami@k Urzgdowy Unii Europejskiej
2010/C83/01, and 2. the Consolidated versionsefTiieaty on European Union and the Treaty on
the Functioning of the European Union, Official dwal of the European Union 2010/C83/01.

" Free movement of capital applies to independeantial transactions that have no direct relation
to the movement of people, goods and services.istoog concerning the importation of goods
into the EU have been unified. Free movement ofices means the possibility of establishment in
another Member State and doing business on the lofighe so-called self-employment. Free
movement of persons is a guarantee that all E@ecis have the right to travel without a visa and
authorization, to settlement, establishment andkwoany of the Member States.

8 Title IV refers directly to title Il of th&reaty of Romef 1957.
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2. Metaphorical depiction

Anticipating that a metaphorical depiction resuftem the pre-conceptual image
schemas, such as metaphorical projection in theasgancept of the world (structural
metaphor), attributing a particular way of existerto non-material beings within the
range of experiences of material beings (ontoldgivataphor), as well as manipulating
with spatial images (orienteering metapfipt)also employ the notion of metaphorical
patterning, which occurs in such cases where tiseaeconnection between a structural
metaphor and several, sub-dependent, ontological arienteering metaphdfs
Cognitive metaphorical patterns occur in the warilcdhuman images, and therefore they
become a certain kind of idealisation of reality.

The problems of law and economics, which in the HEkéaties represent
themselves in the form of a metaphorical and cotuedprojection, reflect the common
understanding of the economic processes on thiotgrof the European Union. A study
of the metaphorical conceptualisation of econonfieqomena situates itself not only as
an analysis of word, sentence or text, but mostalbfas a system of associative
implications, based on the principle of comparihg tesources of knowledge within the
two domains of social life: the abstract target domwhich is the legal norm of the
internal market, and the rational source domairichvis the physical moving of material
objects and organizing them in the field of visi@ue to human mental processes, the
specific knowledge resources associated with therskobject are superimposed on the
first object. A complicated process of metaphorrattakes place, from selecting
comparable parts of the initial space, through dilegn and selectively transposing the
initial structure to a separate space, throughtifiestion of lexemes, syntagmas and
expressions as metaphorical, and then choosingvatamporary structure as a result of
the processes of composition, supplementation aweéldpment. The choice of a target
domain opens a possibility to construct discoursighiv this domain, and the
identification of lexemes, syntagmas and expressias metaphorical, allows one to
determine the source domains through determinirg stopes of the literal use of
metaphorical expressiolts

% The division of conceptual metaphors into strualfuorienteering and ontological, made by the
American cognitivists, Lakoff and Johnson in the8@9from the very beginning awakened
controversies and changes into this classificatiene introduced several times. Critical revision
resulted from the existence of intermediate cafegor it is presumed that the structural and
orienteering metaphors must be generated from thelagical metaphors. See the typology of
conceptual metaphors, in: A. Kominéketafory prawa moralnego., pp. 53-62.

191t is the cognitive theory of metaphor, which argas the knowledge through structures of
language explaining the world by everyday termsstnadten in opposition to academic theories,
see: Jakel, 2003, p. 25, Kominek 2009, p. 31.

1 1n the history of the studies on metaphor, thredogds are named by the commentators. The
classical theory of metaphor reaches back to aityicfiristotle (384-322 B.C.) defined metaphor
as the application of an alien name by transferefitber from genus to species, or from species to
genus, or from species to species, or by analbgy,is, proportion, which is a diversion from the
usual use of language. According to Quintilian ¢app 35-96 A.D.), who developed the idea of
Aristotle, the substitution of one word for anotheppens from living beings to other living
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The target domain determines the choice of a sexafples of legal reflection in
the EU Treaties, from the field of social relatipreconomics and economy of the
Member States. The present analysis focuses orentiomal metaphors, conveyed by
verbs and adverbial nouns as well as conventiomigd of words, which take the form of
normative sentences of a metaphorical nature.

In the Treaties, the metaphorical imagery withie tegal domain revels itself
through the personification ofswoBoDA, based on an image schema of
“obejmowanie™, which inscribes itself into the structural metaptal approaches of the
internal market as a territory of economic coopemgtand also as a reification of
economic goods in spatial orientation.

beings, from non-living things to non-living thingsom living beings to things and from things to
living beings, see: M. KorolkoSztukaretoryki. PrzewodnikencyklopedycznyWyd. Wiedza
Powszechna, Warszawa 1990, p. 103. By the endeofléi century, Ivor Armstrong Richards
modified the classical theory of Aristotle and Qilian, transferring the problem of metaphor from
the level of the semantics of word to the levelhaf semantics of sentence. According to Richards,
a statement, influenced by the context, can atséiee time induce two thoughts which operate
simultaneously, referring at the same time to dbjegmilar and dissimilar, identical and different,
see: T. Dobrzfiska, Metaforg Zaktad Narodowy im. Ossabkkich, Wroctaw 1984, p. 24. The
concept of Richards was developed by Max Black amointeraction theory of metaphor. Black
claimed, giving as an example the senteltam is a wolfthat a metaphorical expression links
together various objects by attributing the maijfecbwith associative implications typical for the
auxiliary object, see: O. JékeMetafory w abstrakcyjnych domenach dyskursu. Kggmio-
lingwistyczna analiza metaforycznych modeli aktyiehomystowej, gospodarki i naykiransl. by

M. Band, B. Drag, Universitas, Krakow 2003, pp.107-108idtaphern in abstrakten Diskurs-
Domanen Eine kognitiv-linguistische Untersuchunghard der Bereiche Geistestatigkeit,
Wirtschéft und Wissenschaftédfrankfurt am Main, 1997]. The cognitive conceptnwdtaphor by
Mark Turner and Gilles Fauconnier assumes thaptbeess of the creating of a metaphor happens
by blending and by selective transposing of theahstructure to a new, emerging structure, due to
the processes of composition, supplementation aveldpment, see: G. Fauconnier, M. Turner,
Tworzenie amalgamatéw jako jeden z gtéwnych pragesdgramatyce(in:) Jezykoznawstwo
kognitywne 1. Zjawiska pragmatycznBEd. W. Kubfski, D. Stanulewicz, Wyd. Uniwersytetu
Gdaiskiego, Gdask 2001, p. 173. A different concept of cognitivetaphor was presented by
Georg Lakoff and Mark Johnson. Their main pointgarded: the omnipresence of metaphors,
conceptual domains of perception and experienairggkind of thing in terms of another, cognitive
or cultural metaphorical patterns, conceptual aredaphorical link between the source and the
target domain, the explanatory function of metaptassible thanks to mental patterns enabling the
perception of an object from target domain throwgheference to experience from the source
domain, invariance based on making it easier toerstdnd the abstract conceptual domains
through a clearly defined structure of pre-concaptmage schemas, the fragmentary nature of
metaphorical mapping, and also the creativity ofapkor linked to vivid and elevated language or
creating a new reality within various areas of hartite, see: G. Lakoff, M. JohnsoiWetaphors
We Live ByUniversity of Chicago Press 1980. An overview ofypous and current research on
metaphor was presented by Andrzej Kominek in a pbbdtdtafory prawa moralnego w dyskursie
religijno-etycznym. Studium lingwistyczno-kognitgwi/ydawnictwo Uniwersytetu Humanistyczno-
Przyrodniczego Jana Kochanowskiego w Kielcach,d€i@009, pp. 25-37).

12 Eng.: “to embrace, to hold, to hug”.
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3. Personification of SWOBODA

The EU Treaties establish the legal rules whichpmstulates of a legal system regarding
the aims served by law, and also the legal nornishnre postulates of the proceedings
of legal entities in the fields of politics and @cmics. Establishing the rules and norms
of politics and internal actions within the EU, tfeeaties organize its functioning
through setting the fields, limits and conditioriscompetence. The contents of the rules
in the directive-like meaning, different from othdénds of norms formulated in the text,
emerges through juxtaposing them with their riginid freedoms. In the opening part of
the Treaty on the European Unipiiitle I. Common Provisionsamong the rules there
named, among others, are the principle of sinceoperation (Art. 4), the principle of
conferral and within it the principles of subsidiarand proportionality (Art. 5); along
with the principles guaranteed in the Charter ohdamental Rights of the European
Union (Art. 6). The principle of swoboda (Eng.:dd®on) is inscribed in the principle of
the equality of the citizen§ (eaty on the European Unipmitle 1, Art. 9) and also in the
principles foreseen for the aim of functioning detinternal marketTreaty on the
Functioning of the European Union, part three, &itl, Art. 49, referring to the
prohibition of the “the right to take up and puraeivities as self-employed persons and
to set up and manage undertakings”. Further reigukatestablish the norms of
functioning of the EU internal market, stating thatmake the principle of freedom real,
the EU Parliament and the EU Council, while essdidfig directives, shall as a rule give
priority treatment to activities where freedom dftablishmentbrings (Pol.: wnos)

a particularly valuable contribution to the devetmmt of production and trade. It also
abolishes those administrative procedures andipescthe maintenance of which would
form an obstacle to the freedom of establishmemt, regulates the progressive abolition
of the freedom of establishment in every branclaaiivity under consideration; see the
Polish and the English texts:

1. W celu urzeczywistnienia swobody przeti®rczagici w odniesieniu do
okreslonego rodzaju dziataldoi Parlament Europejski i Rada, stangvi.
dyrektywy.

a) traktujc co do zasady priorytetowo dziatadisg w ktérych swoboda
przedsgbiorczaici wnosi szczego6lnie korzystny wklad w rozwdj
produkgji i handlu [...]

c) znoszc takie procedury i praktyki administracyjne wyrjilce
z prawa krajowego dulz z wczéniej zawartych umoéw mdzy
Paistwami Cztonkowskimi, ktérych utrzymanie w mocyrsiavitoby
przeszkod dla swobody przedgbiorczaci;

f)  znosac stopniowo ograniczenia swobody przebisirczaici w kazdej
wchodzcej w gk dziedzinie dziatalni (tytut IV. rozdz. 1.Pracownicy
art. 50).

1. In order to attain freedom of establishmenteggmrds a particular activity,
the European Parliament and the Council, actingdoordance with the
ordinary legislative procedure and after consultimg Economic and Social
Committee, shall act by means of directives.
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@) by according, as a general rule, prioritytiment to activities where
freedom of establishment makes a particularly @kigontribution
to the development of production and trade;

(c) by abolishing those administrative procedurasd practices,
whether resulting from national legislation or froagreements
previously concluded between Member States, theiter@@nce of
which would form an obstacle to the freedom of lglithment;

® by effecting the progressive abolition of ragtons on freedom of
establishment in every branch of activity undersideration (title
IV, Chapter 1Workers.

Article 50 realises the freedom of establishmenictvlas a postulate of law refers
to the goals which the law should serve. In thespective of knowledge about the values
formulated in normative actsswoBODA is a good, which is to be protected in
a preferential manner. The provisions of Article &fribute to the principle of the
freedom of establishmetite legal validity and axiological justification tefer to it in a
situation pointed out by the legislator, as wellessablish the binding power of that
norm-principle regulating the functioning of theamal EU market.

The legal norms of th&reaty on the Functioning of the European Unibased
on the principle of the freedom of establishmeeagutate the internal EU markeRdrt
I, Title 1.) when it comes to the free movement of goder{( 11l Title II) and the free
movement of persons, services and capRalrt( 111, Title IV.). Here we can observe the
hierarchy well-known to lawyers of provisions ofrnmative acts’. See graph 1.

13 See: A. Redelbach, S. Wronkowska, Z. Zieiski, Zarys teorii paistwa i prawa Wydawnictwo
Naukowe PWN, Warszawa 1993, pp. 224-225. On digti#ing between legal principles and
legal norms, see: S. Wronkowska, M. Zieki and Z. Ziembiski, Zasady prawa. Zagadnienia
podstawoweWarszawa 1974. See also: T. Gizbert-Studniékgady i reguty prawnePaistwo

i Prawo”, book 3.
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Graph 1. Legal terms referring to the stability of the mtal market in the EU Treaties
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Source: the author of this article’s own study.
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These complicated correlations within the scopkegél principles and norms are
verbalised through the use of everyday expressiotige text of a legal act. In Article 45,
SWOBODA is conceptualised as an embodied form which mowesaajusts objects, so,
as a person who organizes the EU market and birtgshis market material goods. It is
attributed with human qualities of action and iritm

Swoboda ta obejmuje zniesienie wszelkiej dyskrywjifa..] swoboda ta obejmuje
prawo [...] swobodnego przemieszczania @i tym celu po terytorium Ratw
Cztonkowskich (tytut IV. rozdz. IPracownicy art. 45).

[Such freedom of movement shall entail the abglitid any discrimination [...] It
shall entail the right [...] to move freely withinaherritory of Member States for
this purpose] (title IV, Chapter Workers Art. 45).

Swoboda przedgbiorczaici obejmuje podejmowanie i wykonanie dziataciona
wiasny rachunek (rozdz. Prawo przedsibiorczaici art. 49).

[Freedom of establishment shall include the rightake up and pursue activities as
self-employed persons and to set up and managetakithgs.] (Chapter Right of
EstablishmentArt. 49).

Here we are dealing with a metaphorical analogyctviciearly occurs in everyday
language. The metaphor in the Polish text of theafyris carried by two verlmbejmuje
andwnosi, placed in such image schemas,kis§ obejmuje kogg andktos wnosi cg do
pomieszczentd. Both these verbs possess crucial meaning in ageénschema: X
obejmuje Y i wnosi do Z, whilebemujein the source domain means: ‘otacza ramionami,
rekami; ogarnia’, whereasvnosi means: ‘niogc osolz lub rzecz do przestrzeni
zamkngttej, znalé¢ si¢ z nia tam’. The real dimension of perception refersams really
existing persons, for examplenatka obejmuje dziecko i wnosi dziecko do miesakani
The general character of perception in the EU Treasiemnly an analogical perception,
encompassing the relationships within the righthderstood syntactic structures. The
similarity of such expressions aswoboda obejmuje prawo / zniesienie dyskryminaciji
‘ogarnia, zawiera, skupia, wiza’; swoboda wnosi korzystny wktad w rozwoj produkgciji
i handlu ‘wraz z solp umieszcza cow czyn¥’, is also obvious. The transferring of
a concrete theme onto relationships which are pexden different, analogical objects is
achieved here through the use of a verbal metaphor.

Ontological metaphorization (fwoBODA depicts the non-transparent process of
legal relationships. Studying the syntactic functiof the nounswobodaas the agent,
from the point of view of legal knowledge we showtserve that the metaphorical
conceptualization oSwWOBODA apparently communicates an obligation of action of

14 M. A. Krapiec discussed the analogical metaphorical strastirr his booklezyk iswiat realny,
Lublin 1985, pp. 238-239: Redakcja Wydawnictw Kagkiego Uniwersytetu Lubelskiego, pp.230-
247. The author believes that metaphorization éskthsic element of language, studied from the
times of Aristotle up to the present, focusing omatvin Aristotle’s view is the substituting of a
name with a foreign meaning. Therefore, it is rightrto oppose the more modern theories of
metaphor, and especially the™@entury views of Armstrong Richards, with the isled Aristotle,
ibid: pp. 238-239.
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a quasi-recipient of the norm treated subjectivahd really it regulates not the action of
the subject, but the spheres referring to the olojelegal regulation regarding business.

In the categories of relationships existing in therld of legal norms, this
obligation is established for the freedom of esshiphent and the freedom to provide
services, through a common image schema. The wamgpof a metaphorical meaning is
jointly together with the notional and emotionalacdon of the recipient of a
communiqué, whose experience of economic and leghiire is common with the
speaker. Thematization sfvOBODA in a sentence signalizes that an object (an afbstra
thing, not the subject — a person) becomes thetaged the right, personal recipient of
the norm remains a presupposed component: evergbosld obey the rule of the
prohibition of restrictions on the freedom of eéigiment:

Ograniczenia swobody przeesiorczcici obywateli jednego Ratwa
Cztonkowskiego na terytorium innego m@éwa Czlonkowskiegoaszakazane w
ramach poriszych postanowie swoboda przedabiorczdici obejmuje
podejmowanie i wykonywanie dzialaéw prowadzonej na wiasny rachunek
(Traktat o funkcjonowaniu UEZz$¢ rozdz. 2 Prawo o przedsgbiorczaci, art. 49).
[Within the framework of the provisions set outds| restrictions on the freedom
of establishment of nationals of another MembeteSghall be prohibited; freedom
of establishment shall include the right to take ar pursue activities as self-
employed persons (Treaty on the Functioning of Eneopean Union, Chapter 2
Right of EstablishmenArt. 49).

It is indeedSWOBODA/FREEDOM — an abstract notion — which remains as the
centre of the legislator’s interest when it comegstonomic matters. As a legal principle
inscribed into legal regulations, together withstgordinate legal norms governing the
functioning of the EU market, it has legal validifijhe principle of freedom conditions
all legal norms regulating the functioning of the Eharket, established by regulations of
the EU Treaties.

The metaphor o6wWOBODA/FREEDOM becomes a part of the functioning of the
EU economy. Being a component of a metaphoricakbpatthe metaphor cfwoBODA
creates a systemic link with other structural mletap, and these in turn conceptualise
the functioning of the internal EU market in funthparts of the Treatie®art I, Title 1)
and refer to the free movement of goolart Ill, Title II) and free movement of persons,
services and capitaPért Ill, Title 1V).

4. The metaphor of an internal market

A German scholar, Olaf Jakel, who studied the nfetepal conceptualization of the
economy in both the German and the English languagi@ted out that two structural
patterns of metaphorsyALKA O RYNEK /STRUGGLE FOR THE MARKET andPRZEPLYW
KAPITALU /MOVEMENT OF CAPITAL , play an important role in economic discourse. The
struggle is carried on for the division of the it@my; its goal is to obtain economic
power. In the centre of this struggle remain thesvietween antagonistic contractors. An

77



Comparative Legilinguistics 10/2012

alternative for the metaphors of conflict become ititernational agreements, which are
to replace the war-like conceptualisation of ecoicagiiscourse with the metaphors of the
cooperation of equal partners, possible to be in&has avOJENNY SOJUSZ/MILITARY
ALLI ANCE of allied economic units.

In the EU Treaties the option of economic polictramsferred precisely frostruggle
to cooperation. The metaphorical approach to economic cooperasia@onceptualized as
follows: WSPOLPRACA EKONOMICZNA TO SOJUSZ WOJENNY /ECONOMIC COOPERATION IS A
MILITARY ALLIANCE . The Treaties dictate the conditions of the atiégan

Rynek wewntrzny obejmuje obszar bez granic wetvanych, w ktérym jest
zapewniony swobodny przeplyw towaréw, osob, ustugapitatu, zgodnie z
postanowieniami TraktatowT faktat o funkcjonowaniu Unii Europejskiefytut I.
Rynek wewgtrzny, art. 26).

[The internal market shall comprise an area withotérnal frontiers in which the
free movement of goods, persons, services andatapinsured in accordance with
the provisions of the TreatiesTreaty on the Functioning of the European Union
title I, Internal Market Art. 29).

Produkty pochodxe z pastw trzecich s uwazane za bdace w swobodnym
obrocie w jednym z Ratw Cztonkowskich (ib., art. 29).

[Products coming from a third country shall be é¢desed to be in free circulation
in a Member State] (ibid., Art. 29).

The structure of the term wsSPOLPRACA EKONOMICZNA /ECONOMIC
COOPERATION is a result of transposing, in the real dimenstba, structure of the term
SOJUSZIALLIANCE onto the termswoBODA/FREEDOM. The EU market is treated as
a territory, on which an alliance of unified stategerates. The Treaties dictate the
conditions of freedom understood as alliance, g the internal market through
establishing necessary means to protect its fumciijp Cooperation of equal partners —
means to secure mutually advantageous conditiarthéodevelopment of establishment,
and freeing the market — means to cause economiatigr The Member States are
unified enemies (‘fellow men’), organising themsswith a common goal to effectively
fight other competitors (‘strangers’). The policgdathe actions of the EU, regarding
economic security through ensuring the free movénoéneconomic goods, become
a subject of legal regulation. Economic goods, Wwhiare abstract objects, are
conceptualized as concrete objects.

15 See: 0. JakelMetafory w abstrakcyjnych domenach dyskursu. Kggmio-lingwistyczna
analiza metaforycznych modeli aktywecioumystowej, gospodarki i naykiransl. by M. Bang

B. Drag, Krakéw 2003, pp. 221-224. The author mentiongisd economic metaphors present in
the European languages and the translator trasdla¢en into adequate expressions in the Polish
language, see selected examples Der Autoleasingmarkt ist unveradndert hart umkampft...
[w dalszym cigu toczy sie twarda walka rynek leasingu samochodoéw]; the biggest takeover
battle in American corporate history [najgisza batalia o przgiie wiladzy w historii
amerykaskich przedsibiorstw].
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6. Reification of economic goods

Freedom of establishment as a legal norm-principldmplied by the freedom of
distribution of economic goods in consequence ofighing all discrimination within the
common EU market. Therefore, the objects coverearbyction or an omission of an
action prescribed or prohibited, so exactly theyvéur freedoms of the EU, are
metaphorized. The movement of economic goods wititenEU happens as a ,swobodny
przeptyw” (Eng.: “free movement”), which is reguédtby legal provisions:

Zapewnia si swobo@& przeptywu pracownikébw wewitrz Unii (rozdz. 1.
Pracownicy, art. 45).

[Freedom of movement for workers shall be securgdinvthe Union] (Chapter 1,
Workers Art. 45).

Ustugami w rozumieniu Traktatowasswiadczenia wykonywane zwykle za
wynagrodzeniem w zakresie, w jakim nigabjete postanowieniami o swobodnym
przeptywie towaréw, kapitatu i os6b (Traktat o fejdnowaniu UE, rozdz. 3.
Ustugi, art. 57).

[Services shall be considered to be ‘services’ witlhe meaning of the Treaties
where they are normally provided for remuneration,so far as they are not
governed by the provisions relating to freedom ofrement for goods, capital and
persons].Treaty on the Functioning of the European Uni@hapter 3 Services
Art. 57).

In the expressions used in the Polish translatiothe provisions of the Treaties, these
goods are treated as if they were a kind pfaN (Eng.: ‘fluid’), protected for the reason
of some expected benefit, and their moving abotiiwithe territory of the European
Union is aPRzepLYW (Eng.: ‘flow’). The structural metaphor &fRzepLYw is here
directly lexicalized, and the ontological basisitsf pattern is set on the reification of
money, goods, services and people. The Polishotettte Treaty allows the creation of
such a metaphorical analogy. In the English verdiba wordmovements used, which
depicts mobility. Therefore in the case of capitglpds and services these abstract terms
are personified in the metaphor of movement.

In the English version of the Treaty, in some @tiomal cases, the migration of
persons is depicted as “flow’; e.g. compare thésR@ghrases containing nounaptyw
andprzeptywand the English phrases with the nanffow and flow:

wspolny system tymczasowej ochrony wysiédiav, na wypadek masowego
naptywu [a common system of temporary protectiondisplaced persons in the
event of a massive inflow]; w celu zadzania przeptywami os6b ubiegeych se

o azyl [for the purpose of managing inflows of pleogpplying for asylum; znajdzie
sie W nadzwyczajnej sytuacji charakterymgj st nagtym naptywem obywateli
panstw trzecich [being confronted by an emergencyasibm characterised by a
sudden inflow of nationals of third countries] (K& o funkcjonowaniu UE, art.
78; Treaty on the Functioning of the European Unfm. 78);

zapewnienie... skutecznego zgfzania przeptywami migracyjnymi [aimed at
ensuring, ..., the efficient management of migratiflows] (Traktat o
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funkcjonowaniu UE, art. 79, Treaty on the Functimnof the European Union, Art.
79).

Communication about the management of major ecangmods as well as the
transactions within the area of these goods, happgaough conceptual recollection of
experiences of the spatial concept of the worldtayleorical projection is based on the
fact that the defined physical phenomena (flowiguiitl) in the source domain are treated
as if they were non-physical phenomena in the tadgenain (movement of economic
goods), through the projection from the sourcéntarge. Money, goods, services and
the people producing the goods, in the Polishdextunderstood metaphorically, myN
(Eng.: ‘liquid) — in the English text it occurs edically, and only with reference to
people'’. The metaphor of flow conceptualizes economic phemna by means of the
limited way of perceiving the world through expiiess referring to the change of spatial
positiort®. It refers to mapping between conceptual domaans, not to metaphorical
expressions, which are only a secondary associdfioe expressiomovement of money,
goods, services and peopleplies the following metaphorbYSTRYBUCJA DOBR
EKONOMICZNYCH TO PRZEPLYW PIENI EDZY, TOWAROW USLUG | OSOB /DISTRIBUTION
OF ECONOMIC GOODS IS A MOVEMENT OF MONEY , GOODS, SERVICES AND PERSONS It
is a fragmentary depiction of a schematic structanel a pre-conceptual image schema is
not fully mapped’. Activity ascribed to abstract notions, places fiheus on progress in
the centre of the metaphor, which suggests thatleébel regulations of the Treaties
establish legal norms guaranteeing the economieldpment of the EU Member
State’.

An alternative pattern of the metaphorrefzerLYw (Eng.: flow; or, in this case
also:MOVEMENT ) is the metaphor afIRCULATION (Pol.:0BROT). Its carrier is the noun
circulation, which in the source domain refers to the rotatiban object around its own

% The concept of source and target domains was fatediby G. Lakoff inWomen, Fire and
Dangerous Things: What Categories Reveal abouMimel, Chicago-London: Chicago University
Press, 1987, p. 276.

17.0. Jékel relates the metaphor of the FLOW OF CARITised in economics to the conceptualization
of money as a LIQUID, and the financial transactiaa FLOWING MOVEMENTS, proceeding to the
structural metaphor of FINANCIAL HYDRAULICS, See:.Qakel, Metafory w abstrakcyjnych
domenach dyskursu.pp. 224-225. In the Polish translation of the Héaties the worgrzeptyw(Eng.
‘flow’) has vaster connotations.

18 On the change of position of an object seen aruatsral problem in the cognitive description of
metaphor, see: R Grzegorczykowaoretyczne i metodologiczne problemy semantylérapektywie
tzw. kognitywnej teoriiggyka in: Studia semantyczn&d. R. Grzegorczykowa, Z. Zaron, Warszawa,
Wyd. UW, 1993, p. 18 (pp. 9-22).

19 Olaf Jakel introduces a term ‘physiocentrism ofapkor’, See: O. Jakelletafory w abstrakcyjnych
domenach dyskursu,.p. 63.

20 Horizontal movement in the Polish language is gbvactive; in English it refers to the
conceptual division of roles: the grammatipatiensis always passive. The active voice is ascribed
to abstract terms, whereas the changing econoniis temain passive (or perhaps the move by
their own power, like the living beings?). In thentre of metaphor remains the focus on progress,
See: O. JakeMetafory w abstrakcyjnych domenach dyskursinatnote 18, p. 246.
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axis, while the economic terroirculation of goodsin business, means buying, selling or
the exchange of goods:

Postanowienia artykutu 30 i rozdziatu 3 niniejszégatu stosy sie do produktow
pochodzcych z Pastw Czlonkowskich oraz do produktéw pochacich z pastw
trzecich, jeeli znajduj sie one w swobodnym obrocie w iEawach Cztonkowskich
(Tytut Il. Swobodny przeptyw towaréw, art. 28).

[The provisions of Article 30 and of Chapter 2 bistTitle shall apply to products
originating in Member States and to products confiiam third countries which are
in free circulation in Member States] (Title Hree movement of goadart. 28).
Produkty pochodze z pastw trzecich § uwazane za bdace w swobodnym
obrocie w jednym z Ratw Cztonkowskich [ib. art. 29.].

[Products coming from a third country shall be é¢daesed to be in free circulation
in a Member State] (ibid. Art. 29).

The conceptualization of knowledge in this metaghegpens through a cognitive path of
movement within the same place.

The carriers of the metaphorsmfow/MOVEMENT andCIRCULATION are modal
predicates, in the theory of legal norms calledalemodalities: the products are
understood as being in free circulation legal texts this means that the free circalati
of goods is in force, so the goods ought to beutated freely. Therefore, the metaphors
of PRZEPLYW (Eng.:FLOW) and CIRCULATION are linked in a common metaphorical
pattern with the metaphor of tlVaRKET AS A CONTAINER and a metaphor cfwoBODA
which, while guaranteeinghe ALLIANCE /SOJusz in economic cooperation, effectively
enables the movement of foods and services withen EU economic area without
internal frontiers. See graph 2:
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Graph 2. Metaphorical pattern of the FREEDOM OF BEBLISHMENT
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Source: the author of this article’s own study.

Analysing the metaphors, we can see that the absdiects and happenings
linked to the economy, are conceptualized as reaferial objects. The internal market is
a container which serves for locating goods, thaiokshe freedom of establishment.
Within the internal market, the economic cooperat®a military alliance, guaranteeing
the distribution of economic goods, as a movemadtflow within a container, and the
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management of these goods — as circulation. Mutlationships between the norm-
principle of swoBoDA as well as the norms regulating the stability lef tnternal EU
market, and the metaphorical everyday expressioiise legal provisions of thereaty

on the Functioning of the European Unjare evident; they can be depicted as identical
schemas — differing only with their captions. Insthvay, in the form of a popular
metaphor, the EU Treaties establish the econonfatioaships in Europe, to ensure the
welfare of its citizens — just as if in a fairytaléth a happy ending.

7. Final remarks

Metaphorical conceptualization of economic phencaisna typical usage of language,
as much in the Polish, as in the English text ef iy Treaties. Here we come across the
substitution of words based on similarity, justimshe Aristotle’s or Quintilian’s theory
of metaphor, but these are not just simple entamghés in syntactic contexts, as
described by Ivor Armstrong Richards. But rathérjsi linking together the objects
through a system of associational implications,netaphor was understood by Max
Black. In the metaphorical approach to phenomemamaortant role belongs to creating
conceptual metaphorical patterns within mental spathrough merging together and
through selective transposing of the initial stametonto a new target structure, thanks to
the processes of composition, supplementing andldement. Metaphors, omnipresent
in the provisions of the Treaties make it easisrttee cognitivists claim, to understand
the experience of one kind in the categories ofeeepce of another kind, in the
conceptual and metaphorical relationships betwhensburce and the target domain as
well as through a clearly defined structure of poeceptual image schemas, and partial
metaphorical mapping through analogy.

Not including a few exceptions, in both the Poliahd the English texts,
metaphorization of legal principles and norms witlihe field of economic policy
happens through the means of personification ofatseract nounswoboda(Pol.) and
freedom(Eng.). In theTreaty on the Functioning of the European Unibath the
expressions are attributed with the possibilityvofitional action. In the metaphorical
pattern, the projection of the concept of the waddribes the way of existence natural
for persons to the abstract principle of establishmThe metaphor ofwoBODA is
attributed with actions named with the noupszeptyw (Pol.) andmovementEng.),
which illustrate the freedom in business. The paf@a norm-principle of swoboda is
active within the EU market, employing such vagstdbf movement gsrzeptyw(in the
English versionmovementandcirculation of goods and services. In the metaphor of the
EU market depicted as a container, functions thedom of establishment (Pol. swoboda
przedsgbiorczaici), guaranteeing the free movement of goods, pstseervices and
capital as well as their management within the &ark of economic cooperation in the
EU, and also within the framework of economic sglegn the world markets.

While in the legal provisions of th€reaty on the Functioning of the European
Union, SWOBODA is conceptualized as a person, attributed witloastand intentions, in
the Preambles to both thEreaty on the European Unioand the Treaty on the
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Functioning of the European Uniptthe principle of freedom (Pol. zasada wakip is
accentuated. The ultimate value is ascribed todfreg as it is to justice, democracy,
human rights and legal state, or as it is to pebicaxiological referencevolnasé¢ (Eng.
liberty) in the Treaty on the on the Functioning of European Unisndeclared as
follows:

ZDECYDOWANI zachowad i umocni pokoj i wolnag¢ przez padczenie swych
zasoboOw, oraz wzywaj inne narody Europy, ktore podzielaich ideaty, do
pofaczenia s} w wysitkach (Preambuta Traktatu o funkcjonowanig)U

[RESOLVED by thus pooling their resources to preseand strengthen peace and
liberty, and calling upon the other peoples of Béravho share their ideal to join in
their efforts]. (Preamble of thEreaty on the Functioning of the European Union

Such similarities of the metaphorical transposgias well as the connotations of pairs of
expressions, Pokwoboda Eng. freedomand Pol.wolnasé and Engliberty in the EU
Treaties, can induce a question why in the Prearoblthe Treaty on the European
Union, which formulates the axiological principles ofsmathe Polish wordwolnasé,
comes in the place of two English wortiserty andfreedom

POTWIERDZAKWC swe przywizanie do zasad woléa, demokracji,
poszanowania praw cztowieka i podstawowych with@raz pastwa prawnego
(Preambuta Traktatu o UE).

[CONFIRMING their attachment to the principles itifdrty, democracy and respect
for human rights and fundamental freedoms andeftie of law] (Preamble of the
Treaty on the European Unipn

ZDECYDOWANI utatwi¢c swobodny przeptyw oséb... poprzez ustanowienie
przestrzeni wolnéri, bezpieczéstwa i sprawiedliwéci... (PreambutaTraktatu o
UE).

RESOLVED to facilitate the free movement of persansy establishing an area of
freedom security and justice...” (Preamble of Theaty on the European Unipn

After all, in the main text of th@reaty on the Functioning of the European Union
formulating the norms-principles as legal directivethe English wordfreedom
unwaveringly corresponds with the Polish wemioboda It seems, that the answer rests
in directing the attention to the linguistic awaees of an ordinary Pole, and also perhaps
maybe to the cultural tradition of Polish legisbati

It is true that in the contemporary dictionarigfstioe Polish language can be
observed only a vague difference between the mgaainthe adjectivesvolny and
swobodnybut there is a division between the semantid$ielf the nounsvolnasé — as
referred to the rights of the citizens in a legadtsm of a given state — asdioboda- as
rights and privileges granted to members of a gigemmunity allowing them to act
accordingly to their own will without being restiécl neither by someone nor by
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something’. Also the tradition of the Polish legislation isich, thatswobodaand
wolnasé¢ occur in word chains, but as words of a differamction and specificity of
meaning:wolnasci (plural) every man shall enjoy by nature, wherea®body(also
plural) are granted by law. Already in the™entury Poland Wolncé¢ included a
number of legalswobody(plural), such as the right to hold state offictk® right to
formulate and better the law, the right to persameiblability and integrity of asset&”

In the 18" century, freedom by birth and political freedomo(nai¢ polityczng, as
opposed toniewola (Eng.: enslavement, captivity, slav@rywas definitely something
completely different tharswoboda understood as self-seeking, lack of restrictions
exemption from something (Latimmunita3, as opposed toswawola (Eng.:
insubordination wilfulnes§?®. The Constitution of May 3delimitated theswobody
(plural) andwolnasci (plural) of the nobility and theswobody(plural) andwolngsci
(plural) of the peasarits In the Preamble of thi€onstitutionthere is a statement about
the “internal freedom of the nation” (Pol.: ,woliowewretrzna narodu”), about the
“consolidation of freedom” (Pol.: “ugruntowanie wokci”), and about the “freedom of
all rituals and religions” (Pol.: “wolnd wszelkich obradkéw i religii”). The present
Constitution of the Republic of Polant997, which refers to th@onstitution of May 3
relatesswoBODA in legal provisions to religious beliefs (Art. 2&8hd establishes that
everyone is allowed to swododnie (Enfyeely) leave the territory of the Republic of
Poland (Art. 52.3). It grants, among other bendditsl right, the freedoms as well as
human and civil rights (Pol.: “wolroi i prawa cztowieka i obywatela”, Art. 5), freedom
of establishing political parties (“wol&é tworzenia partii politycznych”, Art. 11),
freedom of establishing trade unions (“waléidworzenia zwizkoéw zawodowych”, Art.
12), freedom of press (“woldé prasy”, Art. 15), freedom of profession (“wokto

21 see: definitions in theany stownik ¢zyka polskiego PWNVydawnictwo Naukowe PWN,
Warszawa 2000, vol. 2, pp. 723 and 1038.

22 gee: Dorota Pietrzyk-ReeveBpdstawy wspélnotowego tadu Rzeczypospolitej w wigku

a wptywy humanizmu i republikanizmin: Polska czyli.,. Ed. A. Rzegocki, &@odek Mli
Politycznej, Krakdéw 2011, p. 47. Compare by the samthor: the introduction to the edition of
works by tukasz Gornicki, in: Lukasz Goérnickiroga do zupeinej wolei & Rozmowa o elekcji,
wolnasci, prawie i obyczajach polskictp. XIX. The Author quotes the view of Adolf Paski,
who stated that the priviledges of Nieszawa, 14BdevtheMagna Cartaof freedoms gwobadd for
the Polish nobility. See: A. Pafigki, Sejmiki ziemskie. Pagizk ich i rozwoj a do ustalenia si
udziatu postéw ziemskich w ustawodawstwie sejmnegal Warszawa 1895, p. 78.

2 See: Linde VI 383-384 and Linde V 532-533.

24 Compare the text of th€ontitution of May 3,Stanowi szlacheckiemu wszystkie swobody,
wolnosci, prerogatywy pierwszstwa zapewniamy, prawa wokw osobistej zachowujemy,
zrenieg wolnosci obywatelskiej szanujemy, szlaghtza najpierwszych obf@éw wolndgci
uznajemy, zasadwolnaici obywatelskiej zabezpieczamy” (rozdz. 8zlachta i ziemianje[We
most solemnly assure to the noble estate all ld®rfreedoms, we do assure the personal security,
we desire to preserve the rights to personal lbeve do respect as the pupil of civil liberty, we
recognize the nobility as the foremost defenderdibarty (chapter II,The Landed Nobiliy;
Jakiebykolwiek swobody, nadania lub umowy dziedzir widicianami débr swoich autentycznie
utozyli” (rozdz. 1V. Chiopi wioscianie) [henceforth whatever liberties, assignments ceagents
squires authentically agree to with peasants of #states (chapter IV,he Peasanjh
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wykonywania zawodu”, Art. 17), freedom of estabtignt (“wolngi¢ podejmowania
dzialalngci gospodarczej”, Art. 17). Whereas in the Preandre declared the “civil
rights and freedoms” (Pol.: “prawa i wokuw obywatela”) as well as the “fundamental
laws of the state based on the respect for freemludrjustice” (Pol.: “prawa podstawowe
dla paistwa oparte na poszanowaniu wdaicio sprawiedliwgci”), and also the right to
freedom and the duty of solidarity with others (P&brawo do wolnéci i obowiazku
solidarngci innymi”).

Therefore, in the Polish text of the EU Treatiedlowing the Polish tradition,
swoboda przeptywu oséb (Eng.. freedom of movemeht persons) has been
distinguished within the space of woltdEng.: freedom), security and justice, so within
the framework of the axiological principle of wokdo(Eng.: liberty). In the legal
provisions of theTreaty on the Functioning of the European UniswoBODA of the
movement of capital, goods, services and peopla asrm-principle, in the form of
a directive, has been expressed by a remoboda(Eng.: freedom or by an adjective
swobodny(Eng.: fre€), depicting the functioning of economy in constamtvement as
a pattern of a metaphorical system. Whereas thed wainos¢ does not occur in
metaphorical situations. In the syntactic and sibual context in the Polish text there is
a clear differentiation, also in thereamble between ideological declarations of the
legislation and the concrete decisions of the Tesatn spite of the fact, that in the
English version the polarization of these meaniag®t so strong.
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Abstract: In the present article the question of systematisation of information technology
terminology in Polish Law is presented. The instrument, which is used for this purpose is the
Amendment to Statutes in Order to Unify Information technology terminology Act of'ttué 4
September 2008. With this Act the number of provisions was amended and uniform terms of
information origin were introduced - as an “information data carrier”, an “electronic document”,
a “data communications system” and “electronic communications means”. However, these
concepts are not defined in the Act but referred to the Implementation of IT Solutions to Entities
Executing Public Assignments Activity Act of the'l@f February 2005.

The article is divided into three parts. After the short preface in order to introduce the issues
discussed, in the main part the author addressed the question of the above mentioned Amendmel
to Statutes in Order to Unify Information technology terminology Act. The summary is an attempt
to make an assessment of regulation in force.

WYBRANE ZAGADNIENIA ZWI AZANE Z PROBLEMATYK A UJEDNOLICENIA
TERMINOLOGII INFORMATYCZNEJ NA GRUNCIE PRAWA POLSKIEGO

Abstrakt: W niniejszym artykule przedstawiona zostala problematykaazana z uporg
dkowaniem terminologii informatycznej na gruncie prawa polskiego.edaigm temu stacym
jest ustawa z dnia 4 wrZmia 2008 r. o zmianie ustaw w celu ujednolicenia terminologii
informatycznej Przy jej pomocy znowelizowano szereg przepisow, wprowadlz ich tréci
jednolite pogcia o rodowodzie informatycznym: informatyczny $nik danych”, ,dokument
elektroniczny”, ,system teleinformatyczny” oragrqdki komunikacji elektronicznej’. Ustawa ta
jednak nie definiuje ich, ale odsyta dalej - dstawy z dnia 17 lutego 2005 r. o informatyzacji
dziatalnaici podmiotow realizujcych zadania publiczne

Artykut sktada st z trzech czsci. Po krotkim wstpie, majcym na celu wprowadzenie do
omawianej materii, w &&ci gtébwnej zostata omoéwiona problematyka gz@ina ze wskazan
powyzej ustawgo zmianie ustaw w celu ujednolicenia terminologii informatycanezakaczeniu
zawarta zostata proba oceny obamuijacej regulaciji.
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Introduction

The transition from the 2Dto the 21 century was a time of unprecedented technical
progress. Previous evolutionary development - aafedn the field of information
science — evolved into real revolution. Jurisprugedid not adapt to the example of the
occurring phenomena, not to mention the legislaidie consequences are plainly
apparent in Polish law, since the hurried creatibmany ill-considered regulations has
caused a lack of correlation between particulatusta. The effect of this situation is
chaos in the conceptual system. Two main problegpeared. Primarily, the terms used
by the legislator in statutes were not defined (dxéfined their definitions referred only
to one, specific act — there were no definitionplgipg to the entire legal system).
Secondly, there were many concepts describing #mesreferents. It was not clear
whether seemingly similar terms described the seomeept and, if not, what was the
relationship between their objective extents. Fstdance, an “electronic document” was
referred to as an “electronic format” or an “eledic form” and instead of an
“information data carrier” an “electronic data dart, an “electronic information carrier”
or a “computer data carrier” was used. Undoubtéutysituation must have changed.

In the Implementation of IT Solutions to Entitiexdeuting Public Assignments
Activity Act of the 17" of February 2005 (hereinafter: the ImplementatiafnIT
Solutions Act) the legislator announced the comraarent of work on unification of the
conceptual system. By the provision of its Art. @& Council of Ministers was obliged
to adjust the terminology used in all statutes mdigg implementation of IT solutions to
the terms enumerated in Artitd8ms 1 and 2 of the Implementation of IT Solutigws.
The terms were: an “information data carrier” and'@ectronic document”. Whereas, in
Art. 61 section 1 it is stated that when in pramis regarding implementation of IT
solutions contained in separate acts are mentia@retelectronic information carrier”, an
“electronic data carrier”, a “computer informatioarrier”, a “computer data carrier”, an
“electronic carrier”, a “magnetic carrier”, an “grimation carrier” or a “computer
carrier”, in case of interpretative doubts, all sheterms should be understood as an
“information data carrier”. While there are doubtxgarding comprehension of the
electronic data concept, data in electronic forndata in electronic form, information
data or information in electronic format or infortiom in electronic form, these terms
should be understood as indicating an electronauoh@nt. However, in section 2 of the
provision a reservation was made so that the pmvidid not apply to “bank laws”
(Banking Law Act of the 29 of August 1997, the National Bank of Poland Acttloé
29" of August 1997, the Electronic Payment Instrumenasv Act of the 12 of
September 2002) and this was criticised becaussite comprehensive unification of
terminology impossible (Martysz 2007:291).

According to the Ordinance of the Prime MinisterRafland of the 20 of June
2002 on the Rules of Legislative Techniques (haféén: Rules of Legislative
Techniques), any term, which is used in a statutearmther normative act should be
defined if it is ambiguous or imprecise (and itsbagmity is not desirable), if its meaning
is not commonly understood, and if there is a neddtroduce a new meaning of a term
because of the field of regulated issues (§ 14BwWés of Legislative Techniques). It is
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possible to use such imprecise concepts whenindispensable to provide flexibility to
provisions of a normative act (8§ 155 of Rules ofjiséative Techniques).

Conceptual incomprehensibility may be caused byleyimg specialised terms in
the text of a statute (professionally specific laage) or words borrowed from foreign
languages, which is permissible only if there islask of comprehensible Polish
equivalents (8 8 section 2 items 1 and 2 of Rufelsegislative Techniques). When the
introduction to a legal text of specialist (e.gfoimation) terminology is necessary, the
precision of the text shall be the issue of primamportance, not its clarity (Myjinska
2010, in press).

However, some scholars believe that when the statsitintended for the
specialists in the profession, there is no needxplain all technical terms even if
a “casual” recipient could not understand them. iBshould be assumed that this applies
only to statutes of lesser importance (Kokosasky2003:480).

On occasion it happens that the legislator evigerdels compelled and
endeavours to find a Polish equivalent of a wordgatTwas the case, for instance, of the
term “interface” used in the directive on the potien of computer programs. The Polish
legislator regulating the issue of legal protectidrcomputer programs (Chapter 7 of the
Copyright and Related Rights Act of thd" #f February 1994) modelled on the
mentioned directive. The term “interface” usedhe directive was miserably translated
as a “connection” (see more: Radoniewicz 2009, Q@thr.., 26). Presently the term has
entered to the Polish language as “interfejs” anthat form is used for instance in the
Telecommunications Act, which will be discusse@itan this article.

The present article focuses on the problem of miagtisation of information
technology terminology in Polish lawhe author applies the semantic interpretation
method. It consists in explaining phrases usedatury instruments on the basis of
meaning which is typical of the Polish common laaggr The second method is the
linguistic analysis of legal text as well as itseggsis used in accordance with
a derivative conception, assuming understandingegél text by attributing certain
meaning to phrases which such text contains. Gdytaieference to legal hermeneutics
was necessary. Since discussing and interpretasirigus regulations of the Polish legal
order as well as the European Union legal acts h&en indispensable, the method of
legal comparison has been applied. Whereas, becéuise subject examined, it has not
been necessary to employ historical interpretation.

Amendment to Statutes in Order to Unify Information Technology Terminology Act

The intention of the legislator to apply methodgldg an unclear conceptual system was
executed in the Amendment to Statutes in Order tofyUInformation technology
terminology Act of the 4th of September 2008 (hafter: Amendment to Statutes in
Order to Unify Information Technology Terminologyc#, despite the fact that it
contains no definitions of concepts but only refiees to the Implementation of IT
Solutions Act. The wording of Art. 1 of this Act arder to unify information technology
terminology introduces to others statutes ternth @8 arfinformation data carrier” ,
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an “electronic document”, a “data communications system” and “electronic
communications means; enumerated in Art. 3 items 1-4 of the Implemeatabf IT
Solutions Act. Among them, thirty statutes shoukdrbentioned, for instance: the Civil
Procedure Code, the Census and Identity CardstietPenal Code, the Banking Law,
the Accounting Act, the Social Insurance Act, tHasSified Information Protection Act,
the Economic Freedom Act, the Electronic ServicesviBion Act and the Electronic
Payment Instruments Act.

But before one concentrates on the terms menti@mexbe, it is necessary to
explain the meaning and distinguish between twooitgmt concepts used by the
legislator, which have never been defined; thosetlae terms ,data” and ,information”
which are often regarded wrongly as one and thesarsynonyms.

According to definitions contained in the Recomnwai@h of the Council of the
OECD concerning Guidelines for Security of InforinatSystems (OECD/GD (92) 10,
Paris, 1992:

“data” means a representation of facts, conceptsnstructions in a formalised
manner suitable for communication, interpretatiorpmcessing by human beings or
by automatic means;

“information” is the meaning assigned to data byanseof conventions applied to that
data.

In consequence it should be assumed that “infoonatneans an “abstract object
which in coded form (data), can be stored (on dataier), transmitted (e.g. by voice,
electromagnetic wave, electric current), procesdedng algorithm performance and
used to control (e.g. computer is controlled bygpam being coded information)”
(Kalisiewicz 1997, vol. 3, 54); although “data” ambjects on which programs operate
(Kalisiewicz 1997, vol 2, 15). According to the aocited it should be presumed that
information has no material quality and, furthersn@ not an item but is an immaterial
“abstract object”. Only in the form of data carbé transmitted, processed, and stored.
“Data” can have many forms, it can be recordsrditesound, digital etc. Therefore they
are information carriers (media). It can be assutheg have material form but are not
items. As information is regarded what can be réadpded from data. That is why it is
possible to possess computer data but be unabiesdothe information, which they
contain for instance because of lack of knowledféhe algorithm according to which
they are coded (see more: Radoniewicz 2010, insprd3istinction between these
concepts is important from the legal point of vildamaging data does not always mean
damaging information; in the same way as data aitgui does not have to be
information appropriation (Adamski 2000:39-40). \Wkéees “computer data”, according
to Art. 1 of the Council Framework Decision 2005/2HA of the 24th of February 2005
on attacks against information systems (hereinafiemework Decision 2005/222), are
“any representation of facts, information or corisép a form suitable for processing in
an information system, including a program suitdbtecausing an information system to
perform a function” (see more: Radoniewicz 2009:cigj..., 48-53). A similar definition
is contained in the Council of Europe ConventionGybercrime no. 185 of the 23rd of
November 2001 (hereinafter: Cybercrime Conventiarjich was signed but not ratified
by Poland. According to that document “computeratiaheans any representation of
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facts, information or concepts in a form suitalibe processing in a computer system,
including a program suitable to cause a computstesy to perform a function” (Art. 1
b).

Computer data are carriers or information mediatsfeor ideas, which are
readable only in the form of computer data for @Eforimation system. For this purpose it
must be “coded” in the binary language — changéa an“0” and “1” sequence and then
recorded on a carrier (e.g. CD, DVD or hard digdyansmitted by a network. According
to the definition contained in the Framework Demisand the Cybercrime Convention,
the programs causing an information system to perfa function may also be regarded
as computer data. Computer data have material iatnare not items. Whereas as items
such as hard discs, floppy discs, CDs and DVDsldhoeiregarded as data carriers.

After that introduction, it is possible to passtoranalysis of the issues, which are
the main subject of the article. In Art. 3 itemfltlee Implementation of IT Solutions Act
“information data carrier” is defined as a material or a device used to dicgy
storing and reading data being in digital form. htitthe objective scope of this concept
are all data carriers “from information point ofew” i.e. floppy discs, hard discs
(magnetic carriers), CDs, DVDs (optical discs), emductor memories (such as RAM
— Random Access Memory, ROM — Read Only Memorynounted in printers, network
interface cards), flash memories etc.

In passing it is worth mentioning that this formtbé provision is from the last
amendment (the Amendment to the Statute on Impl&tien of IT Solutions to Entities
Executing Public Assignments Activity and Some ®tAets of the 12 of February
2010; hereinafter; the 2010 Act on Amendment to Skegute on Implementation of IT
Solutions). Since in the original text there wasapparent mistake in the expression of
“material or device used for recording or readirgadin digital or analogue form”. The
expression “analogue form”, by which can be meashea written sheet of paper, used
in the provision was at once roundly criticiseddmjolars of jurisprudence (Szpor 2007,
42; Wojsyk 2007:184-185).

The present wording of the definition is similartbh@ one previously expressed by
a jurisprudence doctrine (Gotagmki 2004:3; Rudkowskasabczyk 2006:33-34). At the
same time it is so understandable that there idaubt regarding its objective extent,
which could not be said for instance in the casthefterm “computer data carrier” used
in the Penal Code (see: Adamski 2000:67; Karda8:39(.

Focusing on the question &flectronic document”, it is essential to discuss the
meaning of this term in the language of informasoience. The author thinks that it may
be presumed that an electronic document meansniat@n recorded on a file (as
computer data, that is in a binary form), not coehygnsible to a human but readable for
a computer. For a human it only becomes undersbdedafter being decoded and
changed into the form enabling sensual perceptiuat, is for instance to the form of
a sound, a text or a picture. Consequently, ine@ctronic document” two forms can be
distinguished: byte — readable for a computer atetface — in the form ready for visible
perception by a human.

The specific feature of an “electronic document’tligt it is not permanently
connected with the carrier on which it was recordeainely with a hard disc or CD.
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Consequently it is possible to change its conteiitisout changing the carrier structure,
by deleting or modifying a file.

In the structure of an electronic document two @ets can be identified — an
“actual document” (understandable for a human) smdcalled metadata (“data about
data” which are readable for a computer but notafdruman — to make them visible to
a human additional steps are necessary) which icoimfrmation regarding a specific
electronic document such as authors (or co-autlwra)person (persons) responsible for
its contents, document size (number of characsézs,in bytes etc.), a date and time of
document creation (including the date of the lagtlification), document status (working
or final version), the document format, the purpogdts creation, document language,
connection with other documents, information abmapyrights etc. (Abramowicz et al.
2008:30-37; Schmidt 2008:50-58). Thus metadatditaeis organisation, storage and
location of electronic documents. A set of metaddauld be independent of documents
(so that their minimal set could be common fortgfies of documents). That enables
automation of documents processing independentlyheir contents. In effect, it is
necessary to determine this minimal set of metadaththe way to connect this set with
a source document. One of the most popular metastatadards is the Dublin Core
Metadata Element Set (DCMES), on which are basedBhtish, Australian, New
Zealand, Danish and Polish solutions and also thébss#her countries (Abramowicz et
al. 2008:35-36; Majak 2007:37-40). In the case le€teonic documents used by public
administration entities the question is regulatgdtiie Ordinance of the Minister of
Internal Affairs of the 3B of October 2006 on the Indispensable Elements of an
Electronic Document Structure.

In 1996 UNCITRAL (The United Nations Commission @rternational Trade
Law — the commission, which was established bylth#ged Nations General Assembly
in 1966 to promote the progressive harmonisatiod anification of international
commercial law) passed the Model Law on Electr@@ienmerce. In the document were
formulated general rules of using modern electroodenmunications methods and
storage of data (including: Electronic Data Intenafpe and usage of electronic mail). It
did not include a definition of the electronic domnt. However, in Art. 2 (a) “Data
message” was defined as “information generated, seceived or stored by electronic,
optical or similar means including, but not limites] electronic data interchange (EDI),
electronic mail, telegram, telex or telecopy”. Td@ne definition was used in the Model
Law on Electronic Signatures, the Convention onule of Electronic Communications
and in the document Promoting Confidence in Eleitr€ommerce.

In Regulation No. 1049/2001 regarding public acces&uropean Parliament,
Council and Commission documents, a very wide d&fimof document was expressed
and its objective scope included also an “electroddocument”. According to the
provision of Art. 3 as a document is regarded “aogtent whatever its medium (written
on paper or stored in electronic form or as a spwglal or audiovisual recording)
concerning a matter relating to the policies, dti¢is and decisions falling within the
institution’s sphere of responsibility”. In thatfdetion the contents of a document are
highlighted, not the form (Janowski 2008:172; Ké&Be2007:27). Consequently the way
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in which it is recorded is not important; therents difference between a record on paper
and on information data carrier.

In Art. 3 section 2 of the Commission Decision adiag its Rules of Procedure
an “electronic document” was defined as “a dataisptit or stored on any type of
medium by a computer system or a similar mechamneinich can be read or displayed
by a person or by such a system or mechanism, mndiaplay or retrieval of such data
in printed or other form”. It should be taken intmnsideration that in the above
mentioned definition it is clearly indicated that an electronic document should be
regarded also “any display or retrieval of datarimted or other form”.

The concept of electronic document was determingté provision of Art. 3 item
2 of the Implementation of IT Solutions Act. Accord to its contents as an electronic
document is meant a data set being a separateiiptegganised in a determined internal
structure and recorded on an information dataearri

According to the above definitions, an electronmcuiment must have three
attributes. First of all, it must be a data seticlvhis a separate integrity. Secondly, a data
set must have a determined, organised structuredlfhit has to be recorded on an
information data carrier. As stated by Adamski &undytowski before that definition was
expressed the term had been regarded in an “wguitianner”. For that reason, taking
into consideration the importance of legal certgirthe interest and action of the
legislator was desirable. On the other hand, tmeept of a document is not defined and
the category of an “electronic document” is verpdit and is simultaneously evolving
with technical progress. Therefore, the formulatd@an excessively specific definition is
not desirable. Instead, clarification of the exabjective extent of the term should be
actually left to judicial doctrine and decisionsd@nski and Kutytowski 2006:41).

The definition was rightly criticised on the basidegal doctrine, which indicated
its two fundamental weaknesses. Firstly, accordimgthe definition, an electronic
document has to be recorded on an information datasier. Consequently, when
transmitted by a network it actually cannot be rdgd as a document any more
(Janowski 2008:175; Kotecka 2007:30). Secondly, réguirement of a “determined
internal structure” is not justified since an imtak structure of a document is fixed by the
organised and integrated data that it contains. ddwalition of a “determined internal
structure” implies that the structure is not conedcwith data any more (with the
semantic context of the term) but with the techiniaad formal manner of their
organisation in a document. As a result, it me&as & record in electronic form cannot
be regarded as an “electronic document” until itéernal structure is defined.
Simultaneously, the Act does not indicate whichtgmtnd according to what procedure
that should be fulfilled. It may cause limitatiohthe term “electronic document” to the
meaning of normalised formats and electronic forffAgamski and Kutytowski 2006:41;
Janowski 2008:176; Kotecka 2007:30). Scholars aunat on the fact that according to
the definition, to sign an “electronic document” @lectronic signature is not required,
nor is any protection regarding its authenticityd amtegrity. (Janowski 2008:175;
Kotecka 2007:31).
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During the work on the Implementation of IT Solu®oAct it was planned that it
would include the definition ofdata communications system’ Nevertheless, the idea
was rejected and in the provision of Art. 3 itemmf3he Act only a reference was made to
the definition contained in Art. 2 item 3 of anathg&atute, the Electronic Services
Provision Act of the 18of July 2002 (hereinafter: Electronic Services Bsion Act). As
a consequence, this became a definition applicablthe whole of the legal system
(Litwinski 2007:192). This solution was criticised in thlegal doctrine (Bernarczyk
2005:381-382; Szpor 2007:44; Gotangki 2009:38) for two reasons. Primarily, the
provision of Art. 2 item 3 referred to the Telecommitations Act of 2000, which was
contrary to the norm of § 157 of rules of legistatiechniques, which forbade reference
to provisions containing further references. Thaaseptability of such a method for
creating definitions was highlighted by juridicadaisions and the doctrine (see more for
instance in Mylinska 2010, in press; and literature indicated there)

Secondly, the Telecommunications Act of 2000 is inoforce. It was annulled
with the Telecommunications Act of 2004. With thenéndment of the Statute on
Implementation of IT Solutions Act of 2010, the idéfon of data communications
system (referring to the Telecommunications Act force) was inserted to the
Implementation of IT Solutions Act and thus wayé&came a definition applying to the
entire legal system. Since it is basically identiwith the definition established in the
Electronic Services Provision Act (the only diffece is that the latter still refers to the
Telecommunications Act of 2000), most of the abomentioned statements of scholars
regarding the definition included in the ElectroBiervices Provision Act concern both of
them (and when the legislator corrects his errat amends the Electronic Services
Provision Act introducing to its provision of ArR item 3 the reference to the
Telecommunications Act of 2004 in force, there Wil only one definition applying to
the entire legal system, embodied in two legausta). Therefore a data communications
system is a group of cooperating computer deviced software providing data
processing, storage as well as transmission arebtiea through telecommunications
networks by means of the final device appropriatethe network in question in the
meaning of Telecommunications Act of thé"bé July 2004.

In the definition of a data communications systéeré are two references to the
Telecommunications Act regarding the meaning of teocepts: a “telecommunications
network” and “telecommunications terminal equipniemccording to the definition
included in Art. 2 item 35 of the Act, a “telecomnications network — means
transmission systems and switching or routing ageipt and other resources that allow
the sending, receipt or transmission of signalsvlvg, by radio waves, by optical waves
or other means using electromagnetic energy, iecsmly of their type” (cited from:
Pigtek et al. 2005, 61). The definition of “telecomrnuations network” is an
implementation of the definition of “electronic camnication network” contained in
Art. 2 (a) of the Directive 2002/21/EC on a comnmegulatory framework for electronic
communications networks and services [Frameworledive] (hereinafter: Framework
Directive). According to this, as an “electronicnmmunication network” is regarded
“transmission systems and, where applicable, switchr routing equipment and other
resources which permit the conveyance of signalsvibg, by radio, by optical or by
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other electromagnetic means, including satellitevoeks, fixed (circuit - and packet-
switched, including Internet) and mobile terrestnietworks, electricity cable systems, to
the extent that they are used for the purposeasfsimitting signals, networks used for
radio and television broadcasting, and cable tsieminetworks, irrespective of the type
of information conveyed” (this definition was maéifl as a consequence of the last
amendment of the framework directive - see Artf the Directive 2009/140/WE). Many
member states used definitions from the Framewonledve when implementing
provisions of so called electronic communicatiomgatives (Directive 2002/19/EC on
access to, and interconnection of electronic conications networks and associated
facilities [Access Directive], Directive 2002/20/E@h the authorisation of electronic
communications networks and services [Authorisabarective], Directive 2002/21/EC
on a common regulatory framework for electronic ommications networks and services
[Framework Directive], Directive 2002/22/EC on umisal service and users’ rights
relating to electronic communications networks aservices [Universal Service
Directive], Directive 2002/58/EC concerning the gessing of personal data and the
protection of privacy in the electronic communioat sector [Directive on privacy and
electronic communications], Directive 2002/77/EC @ympetition in the markets for
electronic communications networks and services@omimission Directive 2002/77/EC
on competition in the markets for electronic cominations networks and services).
That has been for instance the case in Germanydiaegathe Telecommunications Act
(Telekommunikationsgesetz) of the 22nd of June 200 Polish legislator reacted
differently, creating his own definition, which &bfs from the prototype of the
Framework Directive. In the prototype in questidmere is a reservation “where
applicable” placed before the expression “switchargl routing equipment and other
resources”. This means that it is not always necgs®d use these devices (Krasucki
2008, 64). It makes the definition of Framework dative broader than the Polish
equivalent in which there is no such reservation.

As previously mentioned, in the Art. 3 item 3 defop data communications
system there is another reference - to the conteftsArt. 2 item 43 of the
Telecommunications Act in which telecommunicatidgsninal equipment is defined as
“any telecommunication product which is intended&connected directly or indirectly
to network termination points” (cited from: diék et al. 2005:63). In the latter case,
between terminal equipment (for instance a netwotérface card, telephone, TV set)
and a network termination point there is anotheviae intermediating in signal
transmission, for example: a modem, modem DSL (Bli@ubscriber Line), or decoder.
Whereas, according to Art. 2 item 52 of the Teleoamications Act, the network
termination means a physical point at which a siibbscis provided with an access to
a public telecommunications network (a public telemunications network used mainly
for the provision of publicly available telecommeaiions services, that is services
available to the general public: Art. 2 item 29cdonnection with Art. 2 item 31), on
condition that, in the case of networks involvingitshing or routing, the network
termination is identified with a specific networlddress, which may be linked to
a number or a name of a subscriber.
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The expression “mainly for the provision of publicl available
telecommunications services” used by the legislistorucial for the understanding of the
above cited definition and enables solution ofgh@blem of networks providing services
for various groups of users (,general public’ usess well as others, for instance
belonging to an organisation of a service providkris evident then that as a non-public
network should be regarded only a network usediriternal purposes or used for
providing non-public telecommunications serviceigt@k 2005:86-87).

Monarcha-Matlak rightly points to a lack of preoisiin the legislation having in
mind the usage of the term “information devicethe definition of data communications
system although it means only a device for datagesing and storing, not transmitting.
Furthermore the other part of the definition shotlvat data transmission was also
intended by the legislator. In that case the teslectronic (or data communications)
device” should have been used as it was in thenitiefi of “electronic communications
means” embodied in the same act or, for instamcéhe definition of service provided
electronically which is a part of the ProtectionSifme Services Provided Electronically
Based on or Consisting of Conditional Access Actha 5" of July 2002 (Monarcha-
Matlak 2008:66-67; see also: Konarski 2004:63).

It is significant that the definition of data commications system is also
embodied in Art. 2 item 8 of the Classified Infoioa Protection Act of the 22 of
January 1999. According to this Act as a data conmoations system should be regarded
“a system composed of devices, tools, rules of wohdand procedures kept by
specialised personnel in the manner ensuring orgadtorage, processing and transfer of
information”. X. Konarski, comparing the above-ditdefinition with the definition from
the Electronic Services Provision Act stated thathie latter omitted the issue of rules of
conduct and procedures kept by staff, which isrgggdefor a technical meaning of the
term “system” and their omission is a relevant e¢konarski 2004:61-62).

The legislator defining the term of “data commutimas system” does not
address the concept of ,information system” (presemther legal acts, inter alia in the
Penal Code), which is justly interpreted as a fésitpor 2008:43). The definition of the
term can be found in the Framework Decision 2008/2zcording to which it means
“any device or group of inter-connected or relatbalices, one or more of which,
pursuant to a program, performs automatic procgssih computer data, and also
computer data stored, processed, retrieved ormigesl by them for the purposes of
their operation, use, protection and maintenan&ifnilarly, it is included to the
Convention on Cybercrime, in which instead of “inf@mtion system” the term “computer
system” is applied by which is meant “any deviceaggroup of interconnected or related
devices, one or more of which, pursuant to a progieerforms automatic processing of
data”. Consequently, it should be assumed thabfammation system is utilised for data
processing and a telecommunication system — as stated before — for their
transmission. It means that a data communicatigates is a structure fulfilling both
tasks, that is, such a structure by which compdgga is processed and transmitted by
means of a telecommunications network. Especiallya structure of this kind should be
regarded an information system connected to adalewnications network with the aid
of which data are transmitted. A good example migétall records organised in an
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information system, within which operations on etbrdata are carried out. When the
data are made accessible for the system admindsbyr@another entity, the system starts
to be a data communications system (Konarski 22083).

In Polish law the concept of “information systemaswdefined in Art. 7 item 2a of
the Personal Data Protection Act of thé"®® August 1997, as “a group of cooperating
devices, programs, procedures regarding procegsiognation and software tools used
for data processing”.

In Polish statutes (among others in the Penal Ctbde is one more term related
to the data processing issue — a data communisatietwork - which is, as it should be
presumed, a type of telecommunications network. §thecture of this type of network
came into existence in connection with the convecgeof extensive computer networks
(as LAN — a local area network, WAN — a wide areswork, MAN — a metropolitan
area network) and telecommunications networks (Kski&2004:64; Urbanek 1999:3-5).
In Polish Law the term was defined in the Clasdifieformation Protection Act of the
22" of January 1999, as an organisational and techmioastruction of two data
communications systems (Art. 2 item. 9).

The provision of Art. 3 item 4 of the Implementatiof IT Solutions Act,
regarding the question of the meanind'@éctronic communications means”refers to
Art. 2 item 5 of the Electronic Services Provisiit. According to that article, as
electronic communications means should be considarehnical solutions, including
data communications devices and cooperating wigmtisoftware tools, which enable
individual communications at a distance throughad#tansmission between data
communications systems, especially as such a nsemad be regarded electronic mail.
The definition refers to the contents of the Dinee=t2000/31/EC on certain legal aspects
of information society services, in particular eéfeaic commerce, in the Internal Market
(Directive on electronic commerce), in which thepeession “electronic mail or
equivalent individual communications” was used. Hudish definition has a functional
purpose — it applies to the function of devicesbéing individual communications at
a distance, by means of data transmission betwatn abmmunications systems. The
advantage of such a set phrase is that it doesef@t only to existing solutions but it
covers also electronic communications means whidh lve created in the future
(Gotaczyiski 2009:45; Litwhski 2007:193). In the provision, as an example of
a communications means, electronic mail is inditates similar means can also be
regarded other solutions which make use of therriete and are utilised for
communication at a distance through data transamsdor instance discussion groups
and IRC. In the subject area of the term therdss aommunication by mobile phones
(including SMS and MMS) and beepers (Gotatsky 2009, 45; Konarski 2004, 74).
There are doubts whether Instant Messengers (IMAIM, Skype or Miranda can be
classified as means of electronic communicationsnéfski 2004:74). Though, in my
opinion there is no obstacle to such qualificatidherefore, certainly, similarly web
pages cannot be regarded as means, since theyt énaide individual communications
(Litwi nski 2007:193). Regarding the issue, it is notewgrthat in the ruling of the"5of
December 2006 the Provincial Administrative CourtWarsaw rightly declared that
service of a document via fax cannot be regardedeagice of a document through
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electronic communications means, as stated by 290 8 1 of the Administrative
Proceedings Code, regarding electronic servicegigiom. It was indicated that a fax is
not an information device because, as such devicesmeant computers equipped with
memory enabling data reading and writing.

In the field of doctrinal theory a sharp distinetis highlighted, which is made by
the legislator, between “electronic communicatiomgeans” and “information data
carriers”. The first is used for communication atistance, the second one - only for data
recording (Gotaczyski 2009:45; Monarcha-Matlak 2008:65).

Concluding remarks

In author’'s opinion, despite activity undertaken the Polish legislator to unify
information technology terminology, some shortcogsinin that sphere are still
encountered. Certainly, the Amendment to StatutedOider to Unify Information
technology terminology Act is an important improvent. The Amendment has
introduced to a series of laws unified informatterms (replacing the previous ones).The
definitions of such unified terms are found in theplementation of IT Solutions Act.
Indeed it is exactly this which arouses certaintemmersies. One of them is the definition
of electronic document which has serious faults,wes indicated. Simultaneously,
it should be mentioned that not all important imfation terms were defined and that is
something which is perceived to be indispensaldpe@ally in the cases of “computer
data” and ‘“information system” (Kunicka-Michalska0(5:527; Marek 2007:484;
Radoniewicz 2010, in press). But it must be admiitigat the legislator, although not
immediately, has taken scholastic opinions into sigration. As an example the
Amendment of the Statute on Implementation of ITluBons Act of 2010 may be
recalled, the result of which was to apply the migén of data communications system
directly to the Implementation of IT Solutions Aahd to modify the definition of
“information data carrier”.
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The book is composed of six chapters in which the author focuses on aspects of the
profession of sworn translators and interpreters (the latter also called in pertinent
literature court interpreters), which will be referred to as sworn translators in this review
for the purpose of convenience. It should be stressed, however, that in Poland sworn
translators are rendering translations of written texts and interpret oral texts in legal
settings as the Polish legislator has not enabled to choose whether one wants to b
a translator or interpreter.

The first chapter is devoted to the historical development of the profession of
sworn translators. In Poland the history of the profession starts in 1920 with the Act of 16
July 1920 amending the Act on Penal Procedure for the Austrian Annexation (Polish
Journal of Laws no. 67, item 453) and the Regulation of the Minister of Justice in
consultation with the Minister of Treasury of 7 August 1920 on compensation for
withesses, experts and translators in criminal proceedings (Polish Journal of Laws no. 75,
item 515 as amended). The first laws on the subject-matter regulated mainly the financial
aspects of the profession. In 1928, however, the Regulation of the Minister of Justice of
24 December 1928 on sworn translators (Polish Journal of laws no. 104, item 943) was
enacted which specified the appointment of sworn translators, their qualifications,
education, the oath and practical aspects of practising the profession. The first list of
sworn translators was published in Poland in 1930. Till 1968 the Minister of Justice
appointed sworn translators. Later on the President of the provincial court had the
authority to appoint them. The Regulation of 19 August 1968 (Polish Journal of Laws no.
35, item 244) specified for the first time how the graduates of non-philological studies
could become translators (an examination). The next milestone was the Regulation of the
Minister of Justice of 8 June 1987 on expert witnesses and sworn translators (Polish
Journal of Laws no. 18, item 112 as amended) which was in force till 2004. The
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Regulation allowed only graduates of philologichldses to become sworn translators.
They had to be Polish citizens and at least 25syelai. The examination was no longer
required. It should be stressed, however, that stonets organized an internal exam to
check the competences of candidates, whereas ia stirar court districts there were no
mechanisms of verifying applicants’ abilities aridlls at all. The situation changed

almost two decades later when the Act of 25 Nover@gb@4 on the profession of sworn
translators was enacted (Polish Journal of Laws2@8, item 2702 as amended). The
centralized national examination has been introduaed the National Examination

Commission has been established. From now on tinen@ssion is the organ authorized
to confer upon translators who passed the exaroimdtie status of sworn translators.
Since 1 July 2011, it is no longer required to kgraduate of philological studies which

means that the title ahagisterof any studies suffices to take the examinatioztokding

to the list of sworn translators of 9 August 20h&re were 9294 sworn translators in
Poland for 42 languages. The analysis of the héstbdevelopment of the profession in
Poland is very detailed and allows for the obserganf main trends and changes
introduced within almost a century in the wake wflging political, economic and social

spheres in Poland and Europe and the growing aessesf the importance and impact
of the job on the situation of foreign participanfscommunication in legal settings.

The second chapter deals with the legal statusediffied and sworn translators
and their counterparts in Europe. The author corsdhis analysis of the institution in
guestion comparing ten aspects of the professiat,is to say: (i) the title held by the
translator/interpreter, (ii) the division into tidators and interpreters, if applicable, (iii)
the institution granting the license, (iv) legahtsss, (v) entry into a list of sworn
translators and court interpreters, (vi) ethics gndlification codes binding them, (vii)
compensation, (ix) professional organizations feors translators and court interpreters,
and finally (x) other aspects of the profession.fétsas Nordic countries are concerned,
the author has carried out research into the pmfesof sworn translators and court
interpreters in Denmark, Finland, Iceland, Norwayl &weden. In all those countries,
similarly as in Poland, candidates must pass amiion in order to work as sworn
translators and court interpreters. The situatiooks$ differently in Baltic countries
(Estonia, Latvia and Lithuania). In Estonia there three categories of translators: (i)
trusted translators, (ii) independent translatois @i) permanent court interpreters. They
need to take an examination, in contrast to Litiarm@and Latvian translators. The next
group includes other North European countries sagh(i) Ireland, where there is no
national examination but in order to become a mendfethe Irish Translators’ and
Interpreters’ Association one needs to take anmateexamination, (ii) Great Britain and
Northern Ireland where one may encounter court, @mmunity police translators and
interpreters. Similarly as in Ireland, there aremational standards for appointing them,
but in order to belong to a professional organirgtione needs to have his/her
qualifications and skills verified which ensureshigh standard of provided services.
Next, the author describes the profession in Belgithe Netherlands, Luxemburg,
Austria, France, Liechtenstein and Germany. It khbe born in mind that the situation
in Germany is very complicated due to the autonoiriyands in that respect. Finally, the
status of sworn translators and court interpretarsSwitzerland, Albania, Belarus,
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Bulgaria, the Czech Republic, Russia, Romania, Slovakia, Slovenia, Hungary, Greece,
Cyprus, Spain, Malta, Portugal, Italy and Poland is presented. The information on the
status of the profession in 34 countries is very well organized and the ten distinguished
core-areas enable the reader to compare the situation in this respect in different territories
It also helps distinguish the countries with the most rigid norms and standards achieved
by the examination process or verification of the quality of rendered translations by

various bodies such as professional organizations.

The author focuses on practical aspects of the sworn translator’s work in the third
chapter of his monograph. The definition of the term is suggested on the basis of
approaches present in pertinent literature and the legal status. The author turns attentio
to the fact that onomasiological difficulties connected with finding a name for the
profession stem from a wide variety of settings in which the translator’s/interpreter’'s
services are called for, e.g. in the notarial office we may talk about notarial
translation/interpretation, in the court — court interpreting, etc. There is also community
interpreting which is a very fast developing sub-type of interpreting. Apart from that, as
already mentioned at least in Poland the profession encompasses both translation an
interpreting. Next, the features of certified translations are discussed. In the absence of ar
official regulation on executing certified translations, the author suggests twenty rules,
out of which 15 regulate formal aspects of producing such translations and 5 are
pertaining to the content. The first group focuses on elements of certified translations,
information about the translation direction, numbering translation pages, joining
translations with source texts, sealing and signing translations, types of seals which may
be used, methods of certification, dealing with graphical elements of source texts,
translator’s notes, the entirety of translation and possibilities of translating just a fragment
of the source text, description of the features of the source text, and finally archiving
registers of certified translations and translations. The second group of rules specifies the
principles of translating proper names, school certificates, diplomas and alike documents,
abbreviations and acronyms, dates and numbers, and dealing with errors and mistake
spotted in the source text. The author illustrates the application of the rules by presenting
a model of certified translation and takes a stance on translation orientation strategies in
the case of translating into languages spoken in more than one country where
terminological equivalents may diverge depending of the legal culture of territories in
guestion. Furthermore, the deontology of the sworn translator's profession is touched
upon including the importance of the Code of Sworn Translators prepared by the Polish
Society of Sworn and Specialized Translators TEPIS as well as the Charter of the Polish
Association of Translators and Interpreters (STP). A separate sub-chapter has beer
devoted to court interpreting. Moreover, the problem of providing terminological
equivalence is mentioned not only from historical perspective but also 10 typical
techniques of providing equivalents in legal translation are listed and illustrated with
Polish, German and English examples. Finally, Kubacki focuses his attention on the
importance of the organization of the translator’s place of work and activities starting
from technical aspects and ending with methodological ones.

The fourth chapter elaborates on the national examination for candidates for sworn
translators in the Republic of Poland. First, the National Examination Commission is
presented. The Commission works in the panel of 11 specialists out of which 4 are
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academics employed at philological studies at Usities who are delegated by the
minister of education, 3 persons are appointedway dlready mentioned organizations
for translators and interpreters, 3 persons areiafgal by the minister of justice, and one
person is delegated by the minister of employméntis stressed here that the
Commission acts independently and autonomously #uedefore is not bound by
decisions of the minister of justice. The Presid#rthe Commission may appoint one or
two consultants for the purpose of organizing aangration. The term of office lasts
four years. The examinations are conducted by J&m@ers. The examination is
composed of two parts. The first one is writtemstation of two documents into a
foreign language and two into Polish. This partdag hours. The oral exam, in turn
includes consecutive interpreting of two texts frewlish into a foreign language, and
two written texts from a foreign language into Bbl{a vista or at sight interpreting). The
author elaborates on the criteria of assessmetiteoéxamination papers and recordings
and provides a list of most typical texts form eiffnt branches of law which may be
prepared for the examination. After presenting edéht classifications of translation
problems, the author also provides a comprehenahaysis of typical errors and
mistakes made by candidates taking the exam. Ttegigided into those made in the
written and in the oral part of the examinationeThrst group includes: (i) substantial
ones, (ii) terminological ones, (iii) language-teth ones, (iv) stylistic ones, and finally
(v) formal ones. The second group includes: (i)ngfeaof the meaning and informative
content of the message, (ii) terminological andaphplogical (collocation) problems
resulting from the nature of the sub-LSP, (iii) daage-related problems, (iv) stylistic
problems, (v) problems with phonetics and intongtiand (vi) articulation and fluency-
related problems. The conclusions concerning tmebau of failing candidates are drawn
and recommendations on the introduction of soma@bsin the examination format and
assessment criteria are proposed as well. The raa#inded out a survey (composed of
9 questions) among candidates taking the exammatial on the basis of the results
obtained in it prepared a profile of a typical cialade. Having obtained the access to data
of sworn translators, he also prepared a profilea acfworn translator. The chapter is
illustrated with tables with (i) statistical dataepenting the activities of the National
Examination Commission and (ii) selected problemstted in examination works of
candidates wanting to become Polish-German swarslators. The information on the
examination and typical problems of candidatesnigkit, definitely make the book
unique on the Polish market. The other publicatiaviich have been published so far,
usually focus on the presentation of previous eration texts as well as presentation of
the structure of the examination and general asssdscriteria. They also include
commentaries concerning the failure rate and uwpihgrl causes, but do not include
examples of errors and mistakes. Apart from thatlibok by Kubacki, is the first one
which presents the results of well-document reseasrried out by the author, rather
than generalizations and speculations presentsdtmg other authors.

In the fifth chapter the qualifications of swomartslators are elaborated on. The
first sub-chapter is devoted to the profiles ofmiireg and educating translators described
in pertinent literature. Next, the problem of tiam and educating candidates for sworn
translators in Poland and abroad and curriculeetdfcsed Polish centers providing such
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trainings are presented and compared. The author suggests a curriculum developed on tf
basis of his experience as a sworn translator and a member of the National Examinatior
Commission. In the last sub-chapter the issue of re-fresher courses and in-service training
is touched upon. It is worth remembering that the Polish Code of Sworn Translators
provides a paragraph on the obligation in this respect.

Finally, in the last chapter the liability of sworn translators in Poland is discussed.
In Poland there is the Commission of Professional Liability (Komisja Odpowied&ialno
Zawodowej) established to settle disputes between sworn translators and their clients
concerning the quality of rendered translations as well ethical aspects of practising the
profession. The liability of sworn translators is regulated among others by the already
mentioned Act of 25 November 2004 on the profession of sworn translators as well as the
Polish Civil Code and other laws. The typical transgressions and offences heard by the
Commission are referred to and a juxtaposition of the number of cases, the complaining
parties, penalties and appeals from 2005 till 2010 is provided.

The author also draws conclusions concerning the status, training, education and
liability of sworn translators in Poland.

The book is well-structured and very readable. However, the size of print is too small
and eye-tiring. The title properly reflects the content of the monograph. It is illustrated with
numerous examples and tables. The data presented in it is of practical character. It should b
stressed here that the meticulously gathered data on the profession in European countries
well as the operation of the National Examination Commission and the Commission of
Professional Liability definitely prove that the in-depth and thorough research was carried out
by the author. The publication fills in the gap on the Polish market and will be of great help to
candidates for sworn translators and institutions organizing training as well as offering
university education in the field of translation, and especially legal translation. Finally, the
comments and suggestions on the modification of the exam and assessment criteria should |
carefully considered by the competent authorities. Moreover, at the end of the book there is ar
extensive bibliography of books and articles on translation and legal translation. Overall, the
book is highly recommended reading.
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