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12 MONIKA JakUBUS, KATARZYNA LESKIEWICZ, 1ZABELA LIPINSKA

L’obiettivo dell’articolo ¢ verificare se le soluzioni adottate nella legislazione dell’Unione
Europea e a livello nazionale siano sufficienti a tutelare adeguatamente la salute del suolo.
Nonostante tali temi siano stati oggetto di normative europee, manca un quadro giuridico
uniforme per la protezione del suolo. In questo contesto, di fondamentale importanza si
rivela la direttiva in fase di elaborazione sul “diritto al monitoraggio del suolo”. Alla luce
della legislazione nazionale, il piano regolatore locale rimane da anni lo strumento princi-
pale per la tutela preventiva del suolo. I suoli correttamente classificati ricevono una valu-
tazione qualitativa (agronomica), che ne riconosce formalmente lo status di suolo agricolo
e costituisce la base per misure correttive contro I’inquinamento e per la riabilitazione. Gli
autori concludono che manca un approccio olistico alla protezione del suolo. Le normative
vigenti prevedono soluzioni utili, ma imperfette e selettive, che in casi specifici trascurano
I’interesse pubblico e le questioni ambientali in un’ottica complessiva.

Parole chiave: suoli, degrado, devastazione, buone pratiche agricole, salvaguardia del suo-
lo, recupero del suolo, bonifica

Introduction

The subject of this article is the legal protection of soils against threats to
their health. The issue in question is extensive. Soils are an essential, limited,
non-renewable, and irreplaceable environmental resource. Pursuant to Article
1(21) of Directive 2010/75/EU" Soil should be understood as the top layer
of the Earth’s crust located between the bedrock and the surface. It consists
of mineral particles, organic matter, water, air, and living organisms.? As
a public good, it serves many functions. Among other things, it is essential
for food production and thus contributes to food security. It also has the
capacity to store carbon, which helps to achieve the Union’s climate change
objectives.’ Tt also provides a favorable environment for the development of
organisms and is important for increasing biodiversity and the stability of

! Directive 2010/75/EU of the European Parliament and of the Council of 24 Novem-
ber 2010, on industrial emissions (integrated pollution prevention and control) (OJ L 334,
17.12.2010; hereinafter: Directive 2010/75/EU), pp. 17-119.

2 Ibidem.

3 M. Wigier, European Union climate and environmental policy and agriculture, in:
W. Wrzaszcz, M. Wigier (eds.), Environmental and climate conditions for the development
of agriculture and rural areas in Poland in 2004-2030, Warszawa 2024, p. 74; Z. Jarosz,
A. Faber, Carbon farming in climate change mitigation. A review, “Agronomy Science”
2024, vol. 79, no. 3, pp. 5-15.
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related ecosystems.* It is worth emphasizing that organic matter plays a key
role in the provision of soil ecosystem services and functions.’

Soils fulfill their functions as long as they are healthy. In the literature
on the subject, the concept of health is defined in many ways. For example,
soil health may be treated as a synonym for its quality. Namely, “the ability
of living soil to function within natural or managed ecosystems to maintain
plant and animal productivity, maintain or improve water and air quality,
and promote plant and animal health.”® This definition highlights the soil’s
multifunctionality and its contribution to ecosystem services (“soil-based
ecosystem services”).’

Currently, over 60% of European agricultural soils are degraded to var-
ying degrees, and the situation is continuing to deteriorate.® It is estimated
that soil degradation costs over €50 billion annually due to the loss of its
basic functions.

Despite the importance of soil protection, in light of the ongoing negative
changes caused by degradation, EU legislators have not adopted a norma-
tive act that would comprehensively address soil protection at the EU level.
There is also a lack of a targeted policy framework in this area. Regulatory
issues of protection have been left to national legislators.” As a result, the
legal instruments adopted at the Member State level and the methods of
protection differ from one another. To remedy this, a draft directive on “soil
monitoring law” was developed and adopted by the European Council on
29 September 2025. It heralds changes in the introduction of uniform pro-
tection in all Member States.

4 @G. Siebielec, S. Siebielec, Bioréznorodnosé gleb, “Studia i Raporty [IUNG-PIB” 2020,
no. 64(18), pp. 91-108.

° See point 22 of Commission proposal for a directive on soil monitoring and resilience,
9474/1/25 REV 1, Brussels, 29 September 2025.

¢ J.W. Doran, Soil health and global sustainability: translating science into practice,
“Agriculture, Ecosystems & Environment” 2002, no. 88, pp. 119-127.

" European Environment Agency, Soil monitoring in Europe — Indicators and thresholds
for soil health assessments, EEA Report 2022, no. §, p. 12.

8 Questions and Answers on a Directive on Soil Monitoring and Resilience, 5 July
2023 Brussels, https://ec.europa.eu/commission/presscorner/detail/en/qanda 23 3637 [ac-
cessed on 30.10.2025].

? In 2015, the European Commission’s Directorate-General for the Environment com-
missioned an updated inventory of soil-related instruments at EU and national level, which
was published in February 2017. A total of 35 EU-level policies and 671 local instruments
were identified; See: A. Paya Pérez, N. Rodriguez Eugenio, Status of local soil contamination
in Europe: Revision of the indicator ‘Progress in the management Contaminated Sites in
Europe’, Luxembourg 2018, p. 24.
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The subject of legal soil protection is of interest to many authors. Re-
searchers in environmental law,'® agricultural law'' and as well as other
sciences are particularly interested in it.!”? The aim of this article is to answer
the question of whether the solutions adopted in EU and national legislation
serve to protect soil health. According to the purpose of the discussion, it
focuses on the characteristics of soil functionality and threats to its health.
The point of reference is EU and national legislation.

1. The characteristics of soil functionality
and threats to its health

Soils, which form a layer of the Earth’s crust, are an integral, heterogene-
ous element of the ecosystem that sustains life on Earth. The importance of
soil in the environment has a multidimensional aspect. However, tradition-
ally, the functions of soil are seen from only one perspective: the production
of biomass for food, feed, or industrial purposes. This is, however, a gross
simplification that distorts its multifunctionality."® Soils play an important
role in industries related to construction, natural resource extraction, and
infrastructure development. It is also important to emphasize their key role
in water retention and filtration, as well as carbon sequestration in the form of
CO,, especially in the context of adverse climate change. In addition, soils are
a gene bank and historical archive of the development of civilization on Earth.
With their rich biodiversity, they shape landscapes, influence local traditions
and practices, and inspire artistic and spiritual endeavors, strengthening
a sense of place and cultural identity. As many authors argue, while healthy

10°J. Gozdziewicz-Biechonska, Przeciwdzialanie degradacji ziemi i gleby jako globalne
wyzwanie dla prawa, “Przeglad Prawa Rolnego” 2018, no. 1, pp. 41-57; M. Gorski, Prawna
ochrona powierzchni ziemi i odpowiedzialnos¢ za szkody wyrzqdzone w powierzchni ziemi,
“Geologia” 2009, vol. 35, no. 1, pp. 5-28.

" K. Leskiewicz, Legal Protection of the Productive Capacity of Soils-Selected Issues,
“Studia Iuridica Lublinensia” 2025, vol. 34, no. 2, pp. 193-211; A. Nowak, Ochrona gleb
w prawie wspolnotowym — w kontekscie projektu “Dyrektywy Parlamentu Europejskiego
i Rady ustanawiajqcej ramy dla ochrony gleb oraz zmieniajgcej dyrektywe 2004/35/WE”,
“Studia luridica” 2015, no. 61, pp. 283-298.

12 M. Jakubus, Zmiany wybranych wlasciwosci gleb jako konsekwencja przemian urban-
izacyjnych przestrzeni miejskiej Poznania, “Problemy Rozwoju Miast” 2015, no. 4, pp. 19-25;
P. Wisniewski, M. Wojtasik, Zroznicowanie wlasciwosci gleb uprawnych oraz lesnych na
erodowanych stokach, “Inzynieria Ekologiczna” 2014, no. 39, pp. 198-208.

13 J. Telo da Gama, The Role of Soils in sustainability, climate change and ekosystem
services: challenges and opportunities, “Ecologies” 2023, no. 4, pp. 552-567.
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soils are the foundation of sustainable and proper biomass production, they
ensure the proper circulation of organic matter and energy, as well as the
transformation of those elements, especially that are an essential source of
nutrients for plants.'* In general, soil health ensures the proper functioning
of the entire ecosystem and guarantees the health of plants, animals, and
humans. This is a holistic approach to maintaining soil health, but it is fully
justified given the need to maintain the food and feed supply chain.

Soil health, often associated with soil quality, can be shaped by appropri-
ate agricultural practices. However, it is important to be aware of a number
of adverse impacts that lead to changes and deterioration in the properties of
soil responsible for its functionality. Sectors that have the strongest negative
impact on soil quality are:

— agriculture (unsustainable soil management expressed in monoculture
farming, the use of agrotechnical treatments or agrochemicals),

— industrial activity, especially that related to raw material extraction,
the chemical industry, and metallurgy,
transport and the expansion of industrial and residential infrastructure;
improper waste management (uncontrolled landfills),

— energy production (power plants, especially those based on fossil fuels),
tourism and recreation.

All of the above-mentioned anthropogenic activities lead to degradation
expressed in soil contamination with various xenobiotics, water retention
disorders, disruption of the regularity of biogeochemical cycles of elements,
and a reduction in biodiversity.

In practice, apart from those mentioned above, there are also other factors
that have an equally negative impact on the soil. However, regardless of their
strength, direction, or number, each of these factors leads to a deterioration of
soil conditions and a weakening of its properties, which has a direct impact
on the condition and production of soils, as well as the functioning of other
components of the environment (hydrosphere, atmosphere, biosphere, and
lithosphere). Ultimately, all of this contributes significantly to reducing the
future survival potential of living organisms.

According to Nada Dragovic and Tijana Vulevi¢, soil degradation may
be divided into the following main types: water and wind erosion, chemical
degradation (including a decrease in organic matter content, salinization,

4 M. Jakubus, K. Panasiewicz, Quantitative Changes in Selected Soil Health Indices
as a Result of Long-Term (23-Year) Cultivation of Winter Wheat in Various Crop Rotations:
Case Study for Sandy Soil, “Agriculture” 2025, no. 15, p. 1456.
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acidification, and pollution), and physical degradation (compaction, sealing,
flooding, landslides, and urbanization)." It should be strongly emphasized
that these changes may be caused by both natural and anthropogenic fac-
tors, with the latter having the greatest scope and impact. Human activity
currently contributes to the vast majority of degradation changes which are
not only the result of these activities, but are also a direct consequence of
negative climate change.

The problem of soil degradation was recognized in the last century, and
since then a number of legal regulations have been introduced at the European
level to protect soils and remediate environmental damage. In the case of ag-
ricultural soils, a number of proposals in line with the concept of sustainable
agriculture may be applicable to repair and/or minimize and/or prevent nega-
tive changes, including a package of good practices such as: the use of organic
additives, the introduction of simplified cultivation methods, and the need for
crop rotation with mandatory cultivation of legumes. The use of such sustain-
able soil resource management is in line with the objectives of a number of
legal acts in the area of the Common Agricultural Policy (CAP),'® Good Ag-
ricultural and Environmental Conditions (GAECs),!” Farm to fork Strategy!®
as well as Soil Biodiversity Strategy 2030." Particular emphasis should be
placed on the importance of the GAEC system which aims to motivate farm-
ers to take measures that contribute to the accumulation of organic matter
in the soil, reduce soil erosion, and increase soil biodiversity. In this regard,
practices such as proper plowing management to reduce the risk of soil
degradation and erosion, including consideration of slope, maintaining soil
cover from 1 November to 15 February on at least 80% of the farm’s arable
land, or introducing crop rotation and diversification on arable land (where
the area exceeds 10 ha, cultivation should be carried out in such a way that
at least 40% of the area is used for a different main crop than the one culti-

15 N. Dragovic, T. Vulevi¢, Soil Degradation Processes, Causes and Assessment Ap-
proach, in: W. Leal Filho et al. (eds.), Life on Land, Cham 2020, pp. 1-12..

16 The common agricultural policy at a glance, https://agriculture.cc.curopa.eu/com-
mon-agricultural-policy/cap-overview/cap-glance en [accessed on 16.11.2025].

17 Good Agricultural and Environmental Conditions, https://ec.europa.eu/eurostat/
statistics-explained/index.php?title=Glossary:Good_agricultural and environmental con-
ditions_(GAEC) [accessed on 16.11.2025].

'8 Farm to Fork strategy, https://food.ec.europa.eu/horizontal-topics/farm-fork-strate-
gy en [accessed on 16.11.2025].

19 Soil Strategy for 2030, https://environment.ec.europa.eu/topics/soil-health/soil-stra-
tegy-2030 _en [accessed on 13.11.2025].
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vated in the previous year).?’ Good agricultural practices aimed at broadly
understood soil protection are included in eco-schemes related to the use of
winter catch crops and mid-field intercrops, compliance with fertilization
plans, the introduction of a diversified crop structure, conservation tillage,
and the obligation to mix straw and manure with the soil.

Two basic approaches are used for degraded soils, including remediation
and/or reclamation. These terms are often used synonymously, but they refer
to different processes related to restoring the usability or natural value of de-
graded areas, e.g., by industry, mining, or agriculture. The choice of method
depends on the degree and extent of soil degradation. Remediation is the
process of removing or reducing contaminants in soil, earth, or groundwater to
levels that are safe for humans and the environment. It involves restoring the
environment to an appropriate level of quality, not necessarily to its original
natural functions. In practice, various techniques can be distinguished, such as:

— bioremediation — the use of microorganisms to break down organic
contaminants,

— phytoremediation — the use of plants to absorb heavy metals,

— soil washing — removing pollutants using aqueous solutions,

— stabilization — binding pollutants in mineral or organic compounds to
reduce their mobility,

— thermal desorption or incineration — in the case of heavily contami-
nated soils.?!

The methods used in reclamation vary, as reclamation is the process of
restoring the utility or natural value of degraded or devastated areas, such as
those left behind by mines, landfills, or industrial plants. In practice, differ-
ent reclamation approaches are used, depending on the potential of the area
and the financial outlay. We distinguish the following types of reclamation:

— forestry — afforestation of land,

— agricultural — preparation for cultivation,

— recreational — creation of parks, cultural centers, and sports fields,

— industrial or construction — preparation for development (photovoltaic
farms),

— natural — restoration of natural habitats.

2 G. Czapiewska, Rolnictwo weglowe i ochrona gleb w reformowanej polityce rolnej
Unii Europejskiej (WPR 2023-2027), “Rozwoj Regionalny i Polityka Regionalna” 2024,
no. 69, pp. 73-91.

2l M. Trojanowska, Reclamation of polluted land in urban renewal projects. Literature
review of suitable plants for phytoremediation, “Environmental Challenges” 2023, vol. 13,
100749.
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2. The soil protection in the light of EU perspective

As noted above, despite ongoing work, there is still no targeted and
uniform policy framework for soil protection in the EU. Nevertheless, ex-
isting policies pursuing other environmental objectives address it to some
extent and contain many provisions relevant to soil. For example, there are
directives that directly shape (or have shaped) the discharge of harmful sub-
stances into water and soil, which are undoubtedly closely linked. Several
pieces of legislation can be cited as examples, such as Council Directive
80/68/EEC of 17 December 1979 on the protection of groundwater against
pollution caused by certain dangerous substances? and Directive 2006/118/
EC of the European Parliament and of the Council of 12 December 2006
on the protection of groundwater against pollution and deterioration,” both
concerning groundwater, and Council Directive 91/676/EEC of 12 December
1991 concerning the protection of waters against pollution caused by nitrates
from agricultural sources (the Nitrates Directive).”* These Directives are
aimed at protecting water quality, while another directive, Council Direc-
tive 86/278/EEC of 12 June 1986 on the protection of the environment, in
particular the soil, when sewage sludge is used in agriculture (the Sewage
Sludge Directive)* primarily concerns soil. Commission Directive 2008/41/
EC of 31 March 2008, amending Council Directive 91/414/EEC to include
chloridazon as an active substance in plant protection products® took into
account the impact on both soil and water.”’

22 Council Directive 80/68/EEC of 17 December 1979 on the protection of groundwater
against pollution caused by certain dangerous substances (OJ L 20, 26.01.1980), pp. 43—48.

2 Directive 2006/118/EC of the European Parliament and of the Council of 12 Decem-
ber 2006 on the protection of groundwater against pollution and deterioration (OJ L 372,
27.12.2006), pp. 19-31.

2 Council Directive 91/676/EEC of 12 December 1991 concerning the protection of
waters against pollution caused by nitrates from agricultural sources (the Nitrates Directive)
(OJL375,31.12.1991), pp. 1-8.

2 Council Directive 86/278/EEC of 12 June 1986 on the protection of the environment, in
particular the soil, when sewage sludge is used in agriculture (the Sewage Sludge Directive),
(OJ L 181, 4.07.1986), pp. 6-12.

26 Commission Directive 2008/41/EC of 31 March 2008, amending Council Directive
91/414/EEC to include chloridazon as an active substance in plant protection products
(OJ L 230, 19.08.1991), pp. 1-32.

27 G. Louwagie, S. Hubertus Gay, Evolution of European Union policies relevant to soil
conservation in agriculture, 19" World Congress of Soil Science, Soil Solutions for a Changing
World, 1-6 August 2010, Brisbane, Australia, www.old.iuss.org/19th%20WCSS/Symposium/
pdf/1545.pdf [accessed on 29.10.2025].
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An attempt to create a comprehensive strategy for soil protection was
made at EU level in 2002, when the Communication from the Commission
to the Council, the European Parliament, the European Economic and Social
Committee and the Committee of the Regions of 24 January 2001 on the Sixth
Community Environment Action Program “Environment 2010: Our Future,
Our Choice” (The Sixth Community Environment Action Program (6EAP)*
was adopted. This was followed by the adoption of Decision No. 1600/2002/
EC of the European Parliament and of the Council of 22 July 2002, laying
down the Sixth Community Environment Action Program. It set out the
priorities and objectives of European environmental policy, although the
legal solutions it contained were of a general nature. The soil strategy was
one of seven proposed strategies and referred to promoting the sustainable
use of soil, with particular emphasis on preventing its erosion, deterioration,
contamination, and desertification (Article 6(1) of the Decision).*’

Four years later, further work began at EU level on developing a frame-
work approach to soil protection, culminating in the publication on 22 Sep-
tember 2006 of the The overall objective of the EU legislator was to achieve
soil protection and sustainable use based on “guiding principles,” i.e., pre-
venting further soil degradation and promoting soil conservation and sus-
tainable use. The overall objective of the EU legislator was to achieve the
protection and sustainable use of soil based on “guiding principles,” i.e., pre-
venting further soil degradation and preserving soil functions by influencing
land use and management patterns and taking action at source where soil acts
as a sink/ receptor of the effects of human activities and natural phenomena,
and restoring degraded soils to a level of functionality consistent with their
current and intended use.*

The documents referred to above required Member States to identify areas
where soil degradation had occurred or was likely to occur and to draw up
an appropriate action program, including risk reduction targets, a timetable
for implementation, and a financial plan. However, the legislator did not in-
clude any specific quantitative targets for soil protection, but set out a list of

2 Communication from the Commission to the Council, the European Parliament, the
Economic and Social Committee and the Committee of the Regions on the Sixth Environment
Action Programme of the European Community, “Environment 2010: Our future, Our choice”
[COM (2001) 31 final — not published in the Official Journal].

2 Decision No. 1600/2002/EC of the European Parliament and of the Council of
22 July 2002, laying down the Sixth Community Environment Action Program (OJ L 242,
10.09.2002), pp. 1-15.

3% G. Louwagie, S. Hubertus Gay, Evolution of European Union policies...
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qualitative targets and actions.’! At the same time, the European Commission
called on Member States to include soil protection measures in their national
policies in order to limit the deterioration of soil conditions.** However, the
measures taken have failed to achieve a common model for protection.*

In 2007, the European Parliament adopted a legislative resolution of
14 November 2007 on the proposal for a directive of the European Parliament
and of the Council establishing a framework for the protection of soil and
amending Directive 2004/35/EC.* It expressed the Parliament’s willingness
to support the draft framework directive, but negotiations in the Council soon
reached an impasse. The Commission kept the proposal in limbo for several
years until it decided to withdraw it in 2014.%

The impasse in adopting a single framework legislative act meant that, in
the following years, the EU took action to protect soil, but through another,
indirectly affecting legislation. These standards related to water, pesticides,
and waste. In addition, it influenced soil quality by promoting sustainable
land management under the common agricultural policy. Measures included
financing rural development programs, introducing good agricultural and
environmental practices as a condition for direct payments, and providing
voluntary payments for additional environmental protection measures. For
example, the 2014-2022 CAP introduced measures to encourage farmers
to improve soil and manure management, and the Nitrates Directive set
maximum nitrogen levels for livestock manure.*

Despite the development of a uniform normative act affecting soil con-
dition, in 2021 the EU Soil Strategy 2030 was developed.*’ It contains two

31 S. Withana et al., Strategic Orientations of EU Environmental Policy under the Sixth
Environment Action Programme and Implications for the Future. Report for the IBGE-BIM,
IEEP, London 2010, p. 41 ff.

2 G. Louwagie, S. Hubertus Gay, Evolution of European Union policies...

33 A. Prescher-Spiridon, European Union: Soil protection? Wanted!, 12.11.2024, https://
eu.boell.org/en/SoilAtlas-European-Union [accessed on 1.11.2025].

3 Legislative resolution of 14 November 2007 on the proposal for a directive of the Europe-
an Parliament and of the Council establishing a framework for the protection of soil and amend-
ing Directive 2004/35/EC (COM(2006)0232 — C6-0307/2006 — 2006/0086(COD)), http://
www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2007-
0509 [accessed on 1.11.2025].

33 S. Montaldo, The Green Deal and the Case for a Soil Health Framework Directive,
“European Papers” 2022, vol. 7, no. 2, pp. 527-532.

3¢ K. Leskiewicz, Legal Protection..., p. 199.

37 Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee, and the Committee of the Regions: EU Soil
Strategy 2030: Healthy soil for people, food, nature, and climate, COM/2021/699 final.
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main objectives. The first, a medium-term objective, to be achieved by 2030,
provides for measures to contribute to the achievement of long-term objec-
tives (including reducing the use of pesticides and pollutants and improving
soil quality). The second, a long-term objective, to be achieved by 2050, is
to contribute to the achievement of good soil status in the EU, increasing its
resilience, protection, and restoration. The strategy, supporting the objectives
of the European Green Deal, takes into account sustainable soil management
and protection, the fight against pollution, soil restoration, and specific aid
for farmers. Accordingly, under the current CAP, farmers who commit to
specific practices or invest in environmental and climate protection are eligi-
ble for financial support.*® These are ecological programs that support agro-
technical practices (e.g., precision farming, agroecology, organic farming,
agroforestry). They are designed to restore soil health by reducing plowing
or other interference with soil structure (regenerative agriculture — no-till
farming). The aim of these examples of practices is to increase the capacity
to absorb and accumulate carbon dioxide. Income support related to these
practices is available if farmers meet certain environmental and climate
conditions.*

Legislative work is currently underway on the “soil monitoring law.”*
In September 2025, the Council of the EU adopted a directive on soil
monitoring. It is the first normative act developed at the EU level whose
primary purpose is to assess and monitor soils. It is intended to implement
the objectives of the above-mentioned Strategy to achieve healthy soils
by 2050.%!

3% Tbidem. See Regulation (EU) 2021/2115 of the European Parliament and of the
Council of 2 December 2021, laying down rules on support for strategic plans drawn up
by Member States under the common agricultural policy (CAP Strategic Plans) and financed
by the European Agricultural Guarantee Fund (EAGF) and the European Agricultural Fund
for Rural Development (EAFRD), and repealing Regulations (EU) No 1305/2013 and (EU)
No 1307/2013, PE/64/2021/REV/1 (OJ L 435, 6.12.2021), pp. 1-186.

39 This refers to the standards of good agricultural and environmental condition (GAEC).
See J. Rutkowski, Wplyw wdrazanych norm i wymogow warunkowosci na wysokosé platnosci
bezposrednich Material informacyjny, Olsztyn 2024, pp. 1-15.

40 European Parliament legislative resolution of 23 October 2025, on the Council’s
position at first reading on the adoption of a directive of the European Parliament and of
the Council on soil monitoring and resilience (soil monitoring law) (09474/1/2025 — C10-
0229/2025 —2023/0232(COD)).

41 Points 10 and 12 of the Proposal for a Directive of the European Parliament and of
the Council on soil monitoring and resilience (soil monitoring law), Brussels, 5.07.2023,
COM(2023) 416 final.
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The legal standards adopted in the Directive are intended to lead to
improved soil resilience, ensure better management of contaminated sites,
and introduce rules to mitigate the effects of land take (Article 6 of the di-
rective), with particular emphasis on soil sealing (Article 7 of the Directive).
In accordance with Articles 6—9, Member States will establish monitoring
systems to assess the physical, chemical, and biological condition of soils
on their territory, based on a common methodology adopted at EU level. In
addition, the Directive defines common soil indicators (Article 6 et seq.).
The legislator also provides for the obligation to report to the Commission
and the European Environment Agency on the state of soil health, land use
and contaminated sites, ensuring the comparability of data across the EU and
the possibility of coordinated action to combat soil degradation (Article 18
of the Directive).** The legislative act in question is still being processed.

3. National framework for soil protection

In national legislation, soil protection issues are scattered across various
legislative acts. Some of them implement EU legislation, while others are
national laws. It should be noted right away that the term “soil” does not
have a universal legal definition.

In particular, national legislators focus on describing soil characteristics
in relation to agricultural and forest land, which is covered by soil classi-
fication based on an official soil class table.** In this way, soils are divided
into quality classes based on their productive quality, determined on the
basis of the genetic characteristics of the soils and intended to ensure the
correct substantive level of soil classification. However, the main concern
is the proper functioning of the land and building register. The data from
these registers form the basis for economic planning, spatial planning,
taxation and benefits, the designation of real estate in land registers, public
statistics, real estate management, and the registration of agricultural hold-
ings. It should be emphasized that descriptive soil data should be based
on objective reasons and not on human action or omission.* In this sense,
soil classification should reflect the actual condition of soils on agricultural

42 More details: K. Leskiewicz, Legal Protection..., pp. 200-203.

4 Geodetic and Cartographic Law of May 17, 1989 (consolid. text: Journal of Laws of
2024, item 1151, as amended); Regulation of the Council of Ministers on soil classification
of 12 September 2012 (Journal of Laws of 2012, item 1246).

4 Judgment of the Supreme Administrative Court of 19 October 2022, I OSK 2010/21,
Legalis.
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and forest land. Subsequently, the Act on the Protection of Agricultural and
Forest Land distinguishes between soils of organic origin (i.e. soils formed
with the participation of organic matter, in conditions of excessive moisture,
peat soils, and muck soils) and soils of mineral origin (i.e. soils other than
those of organic origin).

Soil protection is regulated by the Environmental Protection Law*® in
Section [V “Protection of the Earth’s Surface.” According to Article 3(25) of
the aforementioned act, “the Earth’s surface” refers to the terrain, soil, land,
and groundwater, with the following definitions: soil means the upper layer
of the lithosphere, composed of mineral parts, organic matter, soil water,
soil air, and organisms, including the topsoil and subsoil; earth means the
upper layer of the lithosphere, located below the soil, to the depth of human
impact, and groundwater — means underground water within the meaning
of Article 16(68) of the Water Law, which is located in the saturation zone
and remains in direct contact with the soil or subsoil. It has been established
that the earth’s surface covers the entire earth’s crust within the borders of
the Republic of Poland.*

Therefore, the legislator recognizes that the earth’s surface consists of the
natural formation of soil and land, as well as groundwater. With regard to
the protection of the earth’s surface (“soil, land, groundwater”), the starting
point is Article 101 of the Environmental Protection Law. In principle, each
aspect of land surface protection covered by Article 101 of the Environmental
Protection Law could be addressed separately, but due to the scope of this
discussion, it is only possible to highlight certain issues, specifically those
related to soil.

The vagueness of the term “land surface” has been rightly pointed out.
If we take into account the different ways in which land is used, it is clear
that the impact of human activity on the soil will be different in the case of
waste storage and different in the case of aggregate extraction.*’ The literature
indicates that the basic way of grouping legal instruments for land surface
protection is to divide them into preventive and repressive instruments.*
Marek Gorski includes among preventive instruments, among others, plan-
ning instruments, including local spatial development plans and plans for

4 Act of 27 April 2001 — Environmental Protection Law (consolid. text: Journal of Laws
0f 2025, item 647, as amended; hereinafter: the Environmental Protection Law).

4 M. Gorski, Prawna ochrona...

47 A. Kazmierska-Patryczna, M.A. Krol, point 14.1, in: M. Gorski (ed.), Prawo ochrony
srodowiska, Warszawa 2021, pp. 583-590.

8 M. Gorski, Prawna ochrona..., p. 8.
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the management of degraded land, as well as regulatory measures limiting
the use of land surface, such as (formerly) soil quality standards, reclama-
tion decisions, consent to change the intended use of land, and permission
to exclude land from production.* Repressive measures, on the other hand,
include various types of sanctions for violations of the law.

Considering the possible methods of protecting the earth’s surface listed
in Article 101 of the Environmental Protection Law, it is easy to see that
a certain gradation of protection methods has been applied. The legislator
starts from rational land use, which is understandable, as the possible di-
rections of land use always depend on the decision on the method of land
use. In this regard, the protection instruments regulated in the Act on Spatial
Planning and Development*® and the Act on the Protection of Agricultural
and Forest Land®' will be important. The former have for years been the
basic tools for protecting agricultural and forest land from changes in use
and are quantitative in nature. Konrad Marciniuk recognizes the essence of
agricultural land use regulations and their necessity for maintaining the pro-
ductivity of agricultural land.*> Some of the legal protection measures create
additional formalities required of investors for a complete change in the use
of agricultural or forest land to other purposes. This concerns, in particular,
the requirements for government administration approvals for changes in
the designated use of agricultural and forest land.

Therefore, in addition to the fact that it is only possible to change the legal
purpose of agricultural and forest land by means of a local law, the consent
of the competent government authorities is also required. In essence, the
protection of agricultural and forest land is expressed in a system of formal
obstacles to changes in its purpose. This is because there is no substantive
legal requirement in the legislation to use agricultural and forest land exclu-
sively in accordance with the properties of the soil on which it is located, nor
is there a requirement for planning authorities to treat such soil in this way.
It should be remembered that spatial planning and development takes into
account, in particular, the needs of agricultural and forest land protection,

4 Ibidem.

50" Act on Spatial Planning and Development of 27 March 2003 (Journal of Laws 0f 2024,
item 1130, as amended).

1 Act of 3 February 1995 on the protection of agricultural and forest land (Journal of
Laws of 2024, item 82, as amended; hereinafter: the Act on the protection of agricultural
and forest land).

52 K. Marciniuk, Ochrona gruntéw rolnych w $wietle reformy systemu planowania
przestrzennego z 7 lipca 2023 r., “Przeglad Prawa Rolnego” 2025, no. 1, pp. 11-27.
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as well as those related to the shaping of agricultural production space and
the development of agricultural production.> There is no doubt that among
these needs, it is necessary to point out the need to preserve their function in
agricultural production zones or multifunctional zones with farm buildings
in the general plan of the municipality.>*

When it comes to preserving environmental, economic, social, and cul-
tural functions, including, among other things, the ability to produce food
and biomass and to store, filter, and transform nutrients, substances and
water or the basis for the development of life and biodiversity, sources of
raw materials, carbon sinks, geological, geomorphological and archaeolog-
ical heritage, environmental protection regulations as well as regulations
on agricultural use, the above mentioned legal solutions adopted for the
purposes of spending funds under the common agricultural policy become
of fundamental importance.> For example, organic farming rules can help
preserve future production capacity through organic methods.’® On the other
hand, if the farm’s arable land covers an area of more than 10 ha, it is good
agricultural practice to set aside at least 4% of that land for non-productive
areas or features. Non-productive areas or objects include, for example,
landscape elements such as agricultural land owned by a farmer, e.g., trees
that are natural monuments, protected under nature conservation regulations,
ditches less than 2 m wide, or ponds within the meaning of Article 4(10)

53 Article 1(2)(3a) and (15) of the Act on Spatial Planning and Development.

4 Article 13c of the Act on Spatial Planning and Development.

55 Regulation (EU) 2021/2115 of the European Parliament and of the Council of 2 De-
cember 2021, laying down rules on support for strategic plans drawn up by Member States
under the common agricultural policy (CAP Strategic Plans) and financed by the European
Agricultural Guarantee Fund (EAGF) and the European Agricultural Fund for Rural Devel-
opment (EAFRD) and repealing Regulations (EU) No 1305/2013 and (EU) No 1307/2013
(OJ EU L 435 of 6.12.2021, as amended), p. 1; Commission Delegated Regulation (EU)
2022/126 of 7 December 2021 supplementing Regulation (EU) 2021/2115 of the European
Parliament and of the Council (EU) 2021/2115 with additional requirements for certain types
of interventions defined by Member States in their CAP Strategic Plans for 2023-2027 on the
basis of that Regulation, as well as provisions on the coefficient for good agricultural and en-
vironmental condition (GAEC) standard No. 1 (OJ EU L 20 of 31 January 2022, as amended),
p. 52; Regulation of the Minister of Agriculture and Rural Development of 10 March 2023
on good agricultural and environmental condition standards (Journal of Laws, item 478, as
amended); Act of 10 July 2007 on fertilizers and fertilization (Journal of Laws of 2021, item
76, and of 2022, items 1370 and 2364); Act of 8 March 2013 on plant protection products
(Journal of Laws of 2023, items 340 and 412).

6 Act of 23 June 2022 on organic farming and organic production (Journal of Laws, item
1370, and of 2023, item 412).
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of the Act on the Protection of Agricultural and Forest Land with an area
of less than 100 m*.>” The example cited shows the possible impact of ag-
ricultural use on landscape formation. Undoubtedly, the regulations on the
expenditure of funds under the common agricultural policy, including the
National Strategic Plan, are protective measures of an incentive nature, as
it is financial incentives that are intended to encourage the use of solutions
that promote soil functionality.

Prevention of contamination with hazardous substances and remediation
is another method of protecting land surfaces listed in Article 101 of the
Environmental Protection Law. According to Article 3(31)(b) of the afore-
mentioned Act, remediation means “subjecting soil, land, and groundwater to
measures aimed at removing or reducing the amount of hazardous substances,
controlling them, and limiting their spread, so that the contaminated site no
longer poses a threat to human health or the environment, taking into account
the current and, if possible, planned future use of the site; remediation may
consist of self-cleaning if it brings the greatest benefits to the environment,”
and therefore covers the entire environment of water and soil conditions.
Remediation methods include, in particular, the removal of contamination,
at least to the permissible level of substances causing risk in soil and earth,
as well as other methods leading to the removal of significant risks to hu-
man health and the environment, taking into account the current and, where
possible, planned use of the land, such as:

— reducing the amount of contamination, or

— limiting the spread of contamination and controlling contamination by
periodically testing soil and ground contamination at specified intervals, or

— self-cleaning of the earth’s surface, possible measures to support
self-cleaning, controlling pollution by periodically testing soil and earth
pollution within a specified period of time, possible restriction of human
access to the contaminated area, and the possible need to change the use of
the contaminated area.

Contamination of the earth’s surface is assessed on the basis of exceeding
the permissible levels of substances causing risk in soils or earth. Contam-
ination is measured according to the criterion of violation of the “functions
performed by the earth’s surface,” taking into account the impact of the
substance on human health and the environment. The function performed
by the land surface is assessed on the basis of its actual development and

57 Regulation of the Minister of Agriculture and Rural Development of 10 March 2023
on standards of good agricultural practice compatible with environmental protection (Journal
of Laws, item 478, as amended).
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use, unless another function results from the land use designation in the local
spatial development plan, the decision on the location of a public purpose
investment, or the decision on the location of a railway line.*® However, soil,
land, or groundwater shall not be considered contaminated if the substances
found therein are of natural origin.

Substances posing a particularly significant risk to the protection of land
surfaces, their permissible content in soil and permissible content in earth,
differentiated for individual soil properties and land groups and separated
based on their use as disclosed in the land and building register, are speci-
fied in Annex 1 to the Regulation of the Minister of the Environment on the
method of assessing land surface pollution, unless a local spatial develop-
ment plan has been adopted or amended for a given area, in which case the
description of the group of areas takes into account the use of the land in
accordance with its planning designation.*® In turn, the permissible content
in soil and the permissible content in land of a substance causing a risk,
other than that indicated above, is determined on the basis of an analysis of
the impact of the presence of that substance in soil or land on human health
and the environment, prepared in writing in the manner specified in § 4 of
the Regulation.

In accordance with the Regulation, the following are considered to be
sources of information relevant to the assessment of the risk of soil or earth
contamination: 1) local spatial development plan; 2) environmental impact
assessment and report on the impact of the project on the environment;
3) eco-physiographic study; 4) air protection program; 5) an ecological re-
view; 6) a river basin management plan, together with studies prepared for
the purposes of that plan; 7) geological databases; 8) decisions specifying
the conditions for the use of the environment; 9) other sources of information
allowing the assessment of the risk of soil or land contamination in a given
area.

Historical pollution obliges the entity referred to as the “land owner” to
carry out remediation, unless another entity is responsible for the pollution.
Therefore, in this case, the “polluter pays” principle remains unchanged.®

8 Article 101a of the Environmental Protection Law; Regulation of the Minister of the
Environment on the method of assessing soil contamination of 1 September 2016 (Journal
of Laws 0f 2016, item 1395, hereinafter: the Regulation); Act on the prevention and repair of
environmental damage of 13 April 2007 (consolid. text: Journal of Laws of 2020, item 2187,
as amended, hereinafter: the Environmental Damage Act).

% See § 3(4) and (4a) of the Regulation.

8 Articles 101h—1011 of the Environmental Protection Law.
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Pollution prevention is the responsibility of every entity controlling the land
surface — the owner.

It should be added that when it comes to preventing agricultural land pol-
lution, the regulations require the prevention of degradation and devastation
of agricultural land as well as damage to agricultural production resulting
from non-agricultural activities and mass earth movements. The preventive
measures include the reclamation and development of land for agricultural
purposes, the preservation of peat bogs and ponds as natural water reservoirs
or the limitation of changes to the natural shape of the land.®!

The legislator does not use the term “soil” but “land” in relation to
reclamation obligations, and only part of reclamation is “soil restoration.”
According to the Act on the Protection of Agricultural and Forest Land, land
reclamation “is understood as giving or restoring degraded or devastated
land its utility or natural value by properly shaping the terrain, improving
its physical and chemical properties, regulating water relations, restoring
soil, strengthening slopes, and rebuilding or constructing necessary roads.”
However, since it is the type of soil that determines the type of land use,
i.e., agricultural land within the meaning of the aforementioned act, land pro-
tection also includes soil protection in light of the aforementioned regulation.

Remediation under the Environmental Protection Law does not preclude
reclamation. A person causing the loss or reduction of the usable value of
land is obliged to reclaim it at their own expense.®* Land reclamation and
development is planned, designed, and implemented at all stages of indus-
trial activity. The Act mentions “reclamation for agricultural purposes of
agricultural land that has been devastated or degraded.” Since the concept
of reclamation refers to giving or restoring the utility or natural value of the
degraded or devastated land, it should be assumed that the goal is to restore
the same properties as those lost.

In principle, agricultural or forestry use is consistent with the objectives
of the Act, even if this is not always clearly stated in the provisions of the
Act on the protection of agricultural and forest land. Ultimately, it is the
decision-making authority that decides on the direction of reclamation, and
this solution does not seem to be consistent with the objectives of the Act.
The reclamation process should be focused on restoring devastated land by
restoring its utility or natural value. The decisive criterion for choosing the
method of reclamation of devastated land should therefore be the restoration

1 Article 3 of the Act on the Protection of Agricultural and Forest Land.
2 Chapter 5 of the Act on the Protection of Agricultural and Forest Land.
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of the land to its previous condition.®® The latter view seems to be the most
reasonable. The rule is that “land reclamation is carried out as the land be-
comes completely, partially, or temporarily unnecessary for industrial activity
and is completed within 5 years of the cessation of such activity.”

In areas where land subsidence is expected as a result of mining activities,
an industrial plant, at the request of the owner, begins reclamation before
land degradation occurs. It should be added that the issues of reclamation
of mining areas are regulated separately in the provisions of the Geological
and Mining Law.® However, in accordance with this legal act, damage to
agricultural or forest land degraded or devastated as a result of mining op-
erations shall be repaired in the manner specified in the provisions on the
protection of such land.

Devastation and degradation of agricultural and forest land that is subject
to reclamation under the provisions of the Act on the Protection of Agricul-
tural and Forest Land must be differentiated from the contamination with
substances, preparations, organisms, or microorganisms. Since 30 April 2007
the latter has been governed by the provisions of the Act on Environmental
Damage and before this Act came into force the provisions of the Environ-
mental Protection Law were applicable such contamination.

In addition, with regard to areas where there is a concentration of pollution
in the areas of industrial plants, it is possible to establish a restricted use
area. In particular, the management plan for such an area specifies, among
other things, how to counteract the reduction in the usable value of the soil.®

When it comes to other methods of protecting the earth’s surface listed
in Article 101, points 4-7 of the Environmental Protection Law including
among other things maintaining the best possible condition of the soil; min-
imizing the degree and mitigating the effects of soil sealing [...]; preventing
mass earth movements and their effects or counteracting adverse changes in
the natural shape of the earth’s surface® as specified in this regulation, both
the above-mentioned legal solutions and the provisions of the Construction

6 Judgment of the Provincial Administrative Court in £6dzZ of May 21, 2021, IT SA/L.d
271/21, Legalis.

¢ Articles 146 and 147, Section VIII “Liability for damage” of the Geological and Mining
Law of June 9, 2011 (Journal of Laws of 2024, item 1290, hereinafter: the Geological and
Mining Law).

5 Article 16 of the Act on the Protection of Agricultural and Forest Land.

66 More information on the legal protection of landforms: K. Swiderski, Prawna ochrona
uksztattowania terenu w procesie jego zagospodarowania — zagadnienia wybrane, “Przeglad
Prawa Rolnego” 2021, no. 2, pp. 477-793.



30 MONIKA JAKUBUS, KATARZYNA LESKIEWICZ, 1ZABELA LIPINSKA

Law®” and the provisions relating to the use of agricultural land, including
those concerning fertilization,* and cultivation will apply.

In particular, in terms of “minimizing the extent and mitigating the ef-
fects of soil sealing,” it will be important to design and construct buildings
based on ensuring “sustainable use of natural resources.” As pointed out,
“The construction of a building always has an impact on the environment,
changing the natural terrain by creating excavations for foundations and
embankments from these excavations. It is the architectural and construction
authority that, when approving a construction project, determines the per-
missible transformation of natural elements, including changes to the natural
terrain, in connection with the implementation of a specific investment.”®
In addition, the designation of the necessary biologically active area within
the investment site during the construction process will affect the amount
of soil covered.

While, for example, the use of fertilizers intended to provide plants with
nutrients or increase soil fertility or increase the fertility of fish ponds being
mineral fertilizers, natural fertilizers, organic fertilizers, and organic-mineral
fertilizers, will affect the condition of the soil and the content of specific
components in it. Therefore, both the process of plants or soil fertilization
and soil reclamation using fertilizers approved for marketing in good agricul-
tural practice, provided that it has a positive effect, will fall within the scope
of soil protection guidelines set out in Article 101(4) of the Environmental
Protection Law.

With regard to counteracting mass earth movements (Article 101(6)), it
is worth bearing in mind that the legislator imposes such an obligation only
in relation to agricultural land to counteract soil degradation, including in
particular erosion and mass earth movements. In some cases the owner may
even be required to afforest, tree or shrub the land, or to establish permanent
grassland on it.”® Of course, the direction of land protection results from
the provisions of the Environmental Protection Law, including Article 101.

7 Construction Law Act of July 7, 1994 (consolid. text: Journal of Laws of 2025, item
418, as amended; hereinafter: the Construction Law).

8 Act of 10 July 2007 on fertilizers and fertilization (consolid. text: Journal of Laws of
2024, item 105, as amended).

8 Judgment of the Provincial Administrative Court in £.6dz of 7 April 7, 2017, 1T SA/
1.d 1034/16, Legalis.

0 Article 15 of the Act on the Protection of Agricultural and Forest Land.
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Conclusions

The numerous threats to soil health are a fact and must be considered.
Their intensity and direction depend on a number of factors of which an-
thropogenic are dominant and lead to a disruption of the natural balance in
the ecosystem. The negative impact is a result of agricultural, industrial,
and transport activities, as well as infrastructure development, as they have
a significant impact on the surrounding environment, including the soil.
This results in adverse, degradative changes leading to a reduction in soil
functionality and, consequently, its production, retention, and sequestration
capacities. Bearing in mind that soil is a natural and non-renewable resource,
it is necessary to take care of its condition and protect it in all ways possible.
Today, there are a number of different tools that enable this, and focus is put
on proper, sustainable agricultural practices, good agricultural practices, as
well as the need to minimize and reduce damage to the environment through
the use of reclamation measures.

Despite the importance of soil protection, it has not been possible to adopt
auniform legal framework at the EU level, which shows clearly the different
approaches and policies of individual Member States regarding its essence
as a public good. The complexity of the issues discussed above does not help
the problem either. However, there are big expectations placed in the Soil
Monitoring Directive adopted in September 2025, which is a certain com-
promise reached by Member States on the management of EU soils, intended
to serve the fundamental objective of achieving soil health by 2050. This
process, however, can only really begin three years after the enforcement of
the Directive. The new Directive turns into a decisive systemic change in the
approach to agriculture and agricultural production, which cannot however
be achieved without the appropriate legal instruments that must be adopted
at the level of individual Member States and with the full participation of
agricultural producers.

National legislation on soil protection issues has been fragmented and
chaotic for years. Various legislative acts cover separate areas of soil protec-
tion regulation. As a result, the legal instruments for soil protection are also
diverse. In principle, under national legislation, soil protection is covered by
acts on the protection of the Earth’s surface or the protection of agricultural
land. The legislator does not devote separate attention to soil protection.
Soil protection has been linked to the classification of its quality and its use
as specified in the land and building register and the legal designation of
land. Through the classification of soils in terms of their quality, they are
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formally designated as agricultural or forest land. Planning instruments which
determine the method of development, use, scope of investment and its ad-
missibility are of paramount importance in soil protection. They also serve
as a reference point and categorization of pollution levels when assessing
soil pollution. Nevertheless, there is still a lack of a holistic approach and the
establishment of a general requirement to use agricultural land in accordance
with its agricultural purpose.

In pursuit of the objective of the considerations, it should be noted that
the regulations in force contain solutions that allow for the protection of
soil health, but they are not perfect and refer to local and specific situations,
ignoring the general aspect of the problem.

BIBLIOGRAPHY

Czapiewska G. (2024), Rolnictwo weglowe i ochrona gleb w reformowanej polityce rolnej
Unii europejskiej (WPR 2023-2027), “Rozwdj Regionalny i Polityka Regionalna” no. 69.

Doran J.W. (2002), Soil health and global sustainability: translating science into practice,
“Agriculture, Ecosystems & Environment” no. 88.

Dragovic N., Vulevi¢ T. (2020), Soil Degradation Processes, Causes and Assessment Ap-
proach, in: W. Leal Filho et al. (eds.), Life on Land, Cham.

Gozdziewicz-Biechonska J. (2018), Przeciwdziatanie degradacji ziemi i gleby jako globalne
wyzwanie dla prawa, “Przeglad Prawa Rolnego” no. 1.

Gorski M. (2015), Prawna ochrona powierzchni ziemi i odpowiedzialnos¢ za szkody
wyrzqdzone w powierzchni ziemi, “Geologia” vol. 35, no. 1.

Jakubus M. (2015), Zmiany wybranych wlasciwosci gleb jako konsekwencja przemian urbani-
zacyjnych przestrzeni miejskiej Poznania, “Problemy Rozwoju Miast” no. 4.

Jakubus M., Panasiewicz K. (2025), Quantitative Changes in Selected Soil Health Indices as
a Result of Long-Term (23-Year) Cultivation of Winter Wheat in Various Crop Rotations:
Case Study for Sandy Soil, “Agriculture” no. 15.

Jarosz Z., Faber A. (2024), Rolnictwo weglowe w tagodzeniu zmian klimatu. Praca prze-
glgdowa, “Agronomy Science” vol. 79, no. 3.

Kazmierska-Patryczna A., Krol M.A. (2021), point 14.1, in: M. Gérski (ed.), Prawo ochrony
srodowiska, Warszawa.

Leskiewicz K. (2025), Legal Protection of the Productive Capacity of Soils-Selected Issues,
“Studia Iuridica Lublinensia” vol. 34, no. 2.

Louwagie G., Hubertus Gay S. (2010), Evolution of European Union policies relevant to soil
conservation in agriculture, in: 19" World Congress of Soil Science, Soil Solutions for
a Changing World, 1-6 August Brisbane, Australia, www.old.iuss.org/19th%20WCSS/
Symposium/pdf/1545.pdf.

Marciniuk K. (2025), Ochrona gruntow rolnych w swietle reformy systemu planowania
przestrzennego z 7 lipca 2023 r., “Przeglad Prawa Rolnego” no. 1.

Montaldo S. (2022), The Green Deal and the Case for a Soil Health Framework Directive,
“European Papers” vol. 7, no. 2.



Selected issues of legal soil protection 33

Nowak A. (2015), Ochrona gleb w prawie wspélnotowym —w kontekscie projektu ““Dyrektywy
Parlamentu Europejskiego i Rady ustanawiajgcej ramy dla ochrony gleb oraz zmieniajgcej
dyrektywe 2004/35/WE”, “Studia luridica” no. 61.

Paya Pérez A., Rodriguez Eugenio N. (2018), Status of local soil contamination in Europe:
Revision of the indicator ‘Progress in the management Contaminated Sites in Europe’,
Luxembourg.

Rutkowski J. (2024), Wphw wdrazanych norm i wymogow warunkowosci na wysokosé
ptatnosci bezposrednich Material informacyjny, Olsztyn.

Siebielec G., Siebielec S. (2020), Bioréznorodnosé gleb, “Studia i Raporty IUNG-PIB”
no. 64(18).

Swiderski K. (2021), Prawna ochrona uksztaltowania terenu w procesie jego zagospodaro-
wania — zagadnienia wybrane, “Przeglad Prawa Rolnego” no. 2.

Telo da Gama J. (2023), The Role of Soils in sustainability, climate change and ekosystem
services: challenges and opportunities, “Ecologies” no. 4.

Trojanowska M. (2023), Reclamation of polluted land in urban renewal projects. Literature re-
view of suitable plants for phytoremediation, “Environmental Challenges” vol. 13, 100749.

Wigier M. (2024), Polityka klimatyczna i srodowiskowa Unii Europejskiej a rolnictwo, in:
W. Wrzaszcz, M. Wigier (eds.), Srodowiskowo-klimatyczne uwarunkowania rozwoju
rolnictwa i obszarow wiejskich w Polsce w latach 2004—-2030, Warszawa.

Wisniewski P., Wojtasik M. (2014), Zroznicowanie wtasciwosci gleb uprawnych oraz lesnych
na erodowanych stokach, “Inzynieria Ekologiczna” no. 39.

Withana S. et al. (2010), Strategic Orientations of EU Environmental Policy under the Sixth
Environment Action Programme and Implications for the Future. Report for the IBGE-
-BIM, IEEP, London.






PRZEGLAD PRAWA ROLNEGO
NR 2 (37) - 2025, 35-51

e-ISSN 2719-7026, ISSN 1897-7626
DOI: 10.14746/ppr.2025.37.2.2

Rapostaw PAsTuszko

Maria Curie-Sktodowska University in Lublin, Poland
e-mail: radoslaw.pastuszko@mail.umcs.pl
ORCID: 0000-0002-2062-3622

The right of access to agricultural land?
Comments on human rights and land grabbing

Diritto di accesso ai terreni agricoli?
Osservazioni sui diritti umani e sull’accaparramento di terra

This article aims to establish a theoretical framework for the concept of the right of access
to agricultural land (agricultural land resources) as a mechanism for safeguarding human
rights in the context of land acquisitions. According to contemporary soft law instruments,
the right of access to agricultural land may be recognised as an autonomous concept. This
concept is characterised by a specific dualism, encompassing both the individual and collec-
tive dimensions. The article analyses the mechanisms of human rights violations resulting
from large-scale land acquisitions, paying particular attention to the right to food, property
rights, and the collective rights of indigenous peoples and local communities. The right of
access to agricultural land is a broader concept than the classic right of ownership. It encom-
passes various forms of land tenure, including customary and informal ones, and requires the
application of different protection mechanisms for the individual and collective dimensions.

Keywords: land grabbing, right to access agricultural land, right to food, collective rights,
indigenous peoples, VGGT, UN Declaration on the Rights of Peasants, FPIC (free, prior,
and informed consent)

L’obiettivo del presente articolo ¢ definire un quadro teorico per la concezione del diritto
di accesso ai terreni agricoli (alle risorse fondiarie agricole) come meccanismo di tutela dei
diritti umani nel contesto dell’acquisizione di terreni. Secondo gli strumenti contemporanei
di soft law, tale diritto puo essere riconosciuto come concezione autonoma, caratterizzata da
un dualismo specifico che integra la dimensione individuale ¢ quella collettiva. Nell’articolo
sono stati analizzati i meccanismi di violazione dei diritti umani derivanti dall’acquisizione
di terreni su larga scala, con particolare attenzione al diritto al cibo, ai diritti di proprieta
e ai diritti collettivi dei popoli indigeni e delle comunita locali. Il diritto di accesso ai terreni
agricoli si configura un concetto pitt ampio del tradizionale diritto di proprieta, includendo
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diverse forme di proprieta terriera, comprese quelle consuetudinarie e informali, e richie-
dendo meccanismi di tutela sia individuali sia collettivi.

Parole chiave: accaparramento di terra, diritto di accesso ai terreni agricoli, diritto al cibo,
diritti collettivi, popoli indigeni, VGGT, Dichiarazione ONU sui diritti dei contadini, FPIC
(consenso libero, preventivo e informato)

Introduction

The phenomenon of large-scale acquisition of agricultural land, common-
ly referred to as land grabbing, is one of the most complex challenges facing
contemporary agricultural and human rights law. After the 2007-2008 food
and fuel crisis which caused a sharp rise in food and fuel prices, there was
an unprecedented increase in investment in agricultural land, particularly in
developing countries. Between 2000 and 2020, transactions involving more
than 33 million hectares of land were concluded worldwide.' The scale of
this phenomenon makes it one of the most important natural resource man-
agement issues of the 21% century.

Large-scale land acquisitions lead to violations of fundamental human
rights, including the right to food, the right to an adequate standard of living,
property rights, and the rights of indigenous peoples and local communities
to land and natural resources. As aptly noted in the doctrine, excluding local
communities from access to land, water, and other natural resources leads to
violations of their fundamental rights, exacerbates poverty, and contributes to
forced migration.? Empirical research indicates that the total loss of income
to local communities as a result of land grabbing amounts to approximately
$34 billion per year-an amount comparable to the World Bank’s annual
development assistance budget.’

In response to these challenges, attempts have been made in international
law to establish a framework aimed at protecting access to agricultural land
as part of the realization of human rights. Three instruments are of particu-
lar importance: the Voluntary Guidelines on the Responsible Governance

' J. Lay, W. Anseeuw, S. Eckert, I. Flachsbarth, C. Kubitza, K. Nolte, M. Giger, Few
development benefits, many human and environmental risks. Taking stock of the global land
rush. Analytical Report 111, Bern — Montpellier — Hamburg — Pretoria 2021, p. 9.

2 0. De Schutter, The Green Rush: The Global Race for Farmland and the Rights of Land
Users, “Harvard International Law Journal” 2011, vol. 52, no. 2, p. 504.

3 Squeezing Africa dry: behind every land grab is a water grab, Barcelona 2012, p. 3.



The right of access to agricultural land? Comments on human rights and land grabbing 37

of Tenure of Land, Fisheries and Forests in the Context of National Food
Security (VGGT) adopted by the FAO Committee on World Food Security
in May 2012, the United Nations Declaration on the Rights of Peasants and
Other People Working in Rural Areas, adopted by the UN General Assem-
bly in December 2018 and the Principles for Responsible Investment in
Agriculture and Food Systems (RAI) approved by the Committee on World
Food Security in October 2014.°

The aim of this study is to formulate a theoretical concept of the right
of access to agricultural land as an instrument for the protection of human
rights, taking into account the specific duality of this right: its individual
and collective dimensions.” The right of access to agricultural land protects
both individual human rights (such as the right to food or property) and the
collective rights of local communities and indigenous peoples. The analysis
includes a reconstruction of international human rights standards related
to access to land, identification of mechanisms for violating these rights in
land grabbing processes, and an attempt to present the concept of the right
to access agricultural land.

1. Land grabbing
and human rights violations

Land grabbing does not have a single, universally accepted legal defi-
nition, but is generally understood as the large-scale acquisition or lease of
land (over 200 hectares) by foreign entities, resulting in the deprivation of
local communities’ access to land and other natural resources, without their
actual consent and often in violation of their rights. The Tirana Declaration,
adopted in 2011 by the International Land Coalition, defines land grabbing
as the acquisition of land in violation of human rights, without the prior

4 Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security, FAO, Rome, May 11, 2012, https://www.
fao.org/3/i2801e/i2801e.pdf [accessed on 10.11.2025].

5 United Nations Declaration on the Rights of Peasants and Other People Working in
Rural Areas, UN General Assembly Resolution 73/165 of December 17, 2018, UN Doc.
A/RES/73/165.

¢ Principles for Responsible Investment in Agriculture and Food Systems, Committee
on World Food Security, Rome, October 2014, https://www.fao.org/3/au866e/au866e.pdf
[accessed on 10.11.2025].

"Y. Dinstein, Collective human rights of peoples and minorities, “International & Com-
parative Law Quarterly” 1976, vol. 25, no. 1, pp. 102—120.
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consent of existing land users® and without consideration of the social and
environmental impacts.’

The process of acquiring agricultural land was determined by interre-
lated factors. Firstly, there was growing demand for food in industrialized
countries and developing countries with large populations (China, India,
the Gulf states), which prompted them to secure access to agricultural land
abroad. Secondly, the growing importance of biofuels as an alternative energy
source led to large areas of land being allocated to the cultivation of energy
crops. Furthermore, the globalization of financial markets has made land an
attractive investment, leading to land speculation. In addition, oil-producing
countries are seeking alternative sources of income in the face of the gradual
depletion of oil reserves and changes in the global energy paradigm.'

1.1. Violation of individual human rights

At the individual level, the fundamental human right violated by land
grabbing is the right to food. This right is enshrined in Article 25(1) of the
Universal Declaration of Human Rights of 10 December 1948'" which states
that everyone has the right to a standard of living adequate for health and
well-being, including food, clothing, housing, and medical care. The binding
nature of this right was confirmed in Article 11(1) of the International Cov-
enant on Economic, Social and Cultural Rights (ICESCR) of 16 December
19662 according to which the States Parties recognize the right of everyone
to a standard of living adequate for the health and well-being of himself

8 The concept of ‘use’ as used in the international acts and documents referred to in this
study is fundamentally different in nature and scope from the right of use as understood in
the Polish Civil Code. In the indicated scope, it is used to refer to rights other than property
rights and contractual rights that constitute the basis for access to land, its use, and the col-
lection of benefits.

° Tirana Declaration, International Land Coalition, Tirana, May 23, 2011; see also M. Rul-
li, P. D’Odorico, Global land and water grabbing, “Proceedings of the National Academy of
Sciences” 2013, vol. 110, no. 3, pp. 892-893.

10 K. Deininger, D. Byerlee, Rising Global Interest in Farmland: Can It Yield Sustainable
and Equitable Benefits?, Washington 2011, pp. 25-47; S. Borras Jr., J. Franco, Global Land
Grabbing and Trajectories of Agrarian Change: A Preliminary Analysis, “Journal of Agrarian
Change” 2012, vol. 12, no. 1, pp. 34-59.

' Universal Declaration of Human Rights adopted and proclaimed by General Assembly
resolution 217 A (IIT) on December 10, 1948, A/811 of 16 December 1984.

12 International Covenant on Economic, Social and Cultural Rights, opened for signature
in New York on 19 December 1966 (Journal of Laws of 1977, No. 38, item 169).



The right of access to agricultural land? Comments on human rights and land grabbing 39

and his family, including adequate food, clothing, housing, and continuous
improvement of living conditions.

The UN Committee on Economic, Social and Cultural Rights, in its Gen-
eral Comment No. 12 on the right to adequate food of 12 May 1999'3 provided
an authoritative interpretation of Article 11 of the ICESCR. The Committee
specified that the right to food is realized when every man, woman, and
child, individually or in community with others, has physical and economic
access at all times to adequate food or means for its procurement (para. 6
of the Observation). Of key importance here is the Committee’s indication
that the right to food does not mean a minimum calorie intake, but access
to food in the context of the broader right to an adequate standard of living.
The Committee emphasized that an important element of this realization is
access to productive resources, including in particular land (paras. 12—13).
Access to land is crucial for the full realization of the right to food, especially
in rural communities and among indigenous peoples.

In the context of land grabbing, the right to food is violated in several
ways. First, local communities lose access to land that they previously
used to produce food for their own needs. Second, the shift in agricultural
production towards monocultural export production or the cultivation of
crops for biofuels leads to a reduction in the availability of food on local
markets. Studies show that over 60% of crops produced on land acquired
by foreign investors are destined for export rather than to meet the needs
of local communities.'* The loss of land results in a lack of income, which
limits economic access to food. As a result, both physical availability and
economic accessibility are compromised.

1.2. The collective dimension of rights violations

Land grabbing also violates the collective rights of indigenous peoples
and local communities to land, territories, and natural resources. The collec-
tive nature of these rights fundamentally distinguishes them from individual
rights as they belong to the group as a whole, not to its individual members,
and their protection requires specific legal mechanisms. Convention No. 169
of the International Labour Organization concerning Indigenous and Tribal

13 General Comment No. 12: The Right to Adequate Food (Art. 11 of the Covenant), 12 May
1999, UN Committee on Economic, Social and Cultural Rights, UN Doc. E/C.12/1999/5.

14 The truth about land grabs, https://www.oxfamamerica.org/explore/issues/humanitar-
ian-response-and-leaders/hunger-and-famine/land-grabs/ [accessed on 11.11.2025].
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Peoples in Independent Countries of 27 June 1989 regulates in detail in
Articles 13—19 the collective rights of these peoples to land and natural
resources. According to Article 14(1) of the Convention, the rights of own-
ership and possession of the peoples covered by the Convention to the lands
they traditionally occupy shall be recognized. Importantly, the Convention
protects not only formal titles, but also informal forms of land tenure based
on custom. Article 16 of the Convention stipulates that indigenous peoples
may not be removed from the lands they occupy, except in situations strict-
ly defined in the Convention, and their free and informed consent must be
obtained. Although the Convention has been ratified by only 23 states, it is
the most advanced binding instrument of international law for the protection
of indigenous peoples’ land rights.!®

The United Nations Declaration on the Rights of Indigenous Peoples of
13 September 2007'7 places even greater emphasis on collective land rights.
Article 26(1) of states that indigenous peoples have the right to the lands,
territories, and resources which they have traditionally owned, occupied,
or otherwise used or acquired. Article 32(2) requires the free, prior and
informed consent (FPIC) of indigenous peoples before any project affect-
ing their lands or territories and other resources is approved, particularly in
relation to the development, use, or exploitation of mineral, water, or other
resources. Although the FPIC principle is currently the most developed
standard for the protection of collective land rights in international law. It
requires not only that local communities be informed about planned invest-
ments, but that their consent be actually obtained as a collective decision of
the community. This consent must be: free — expressed without coercion,
manipulation, or intimidation; prior — obtained before any action is taken;
informed — based on full, transparent, and objective information about the
project and its effects, in a language understandable to the community.'® In
practice, however, this principle is often violated in land grabbing processes,
in which investors and state authorities either bypass consultations with local

15 Indigenous and Tribal Peoples Convention, 1989 (No. 169), International Labour
Organization, Geneva, 27 June 1989, entered into force on 5 September 1991.

16 J. Gilbert, Indigenous rights and ILO Convention 169: learning from the past and chal-
lenging the future, “International Journal of Human Rights” 2019, vol. 23, no. 1-2, pp. 1-3.

17 United Nations Declaration on the Rights of Indigenous Peoples, General Assembly
Resolution 61/295, A/RES/61/295 of 13 September 2007.

18 A. Xanthaki, /ndigenous Rights and United Nations Standards: Self-Determination,
Culture and Land, Cambridge 2007, pp. 187-220.
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communities or conduct them in a superficial manner, treating them merely
as a procedural formality rather than a genuine mechanism for participation
and co-decision-making.

1.3. Property rights and access to resources

The issue of land grabbing also touches on the fundamental right to
property. Article 17 of the Universal Declaration of Human Rights states
that everyone has the right to own property alone as well as in association
with others; no one shall be arbitrarily deprived of his property. Similarly,
Article 1 of Protocol No. 1 to the Convention for the Protection of Human
Rights and Fundamental Freedoms'® protects the right to property, stating
that every natural and legal person is entitled to the peaceful enjoyment of
his possessions.

It should be noted, however, that in many rural communities, particularly
in Africa, Asia, and Latin America, customary land tenure systems prevail,
which are not always formalized in the form of title deeds as understood
under statutory law. These customary forms of land tenure are often collec-
tive in nature — the land belongs to the community as a whole, rather than
to individuals. Here, the dual nature of land access rights is clearly evident:
while property rights in civil law are individual in nature, the customary land
rights of indigenous peoples are collective. This dualism leads to tensions
and conflicts when the state’s legal system does not recognize or sufficiently
protect collective forms of land tenure.?

The European Court of Human Rights, in Saghinadze and Others v. Geor-
gia of 27 May 2010 held that the protection of possession under Article 1
of Protocol No. 1 also covers informal forms of tenure, provided that they
are protected by national law or result from long-term possession. Similarly,
the African Commission on Human and Peoples’ Rights in the case of Centre
for Minority Rights Development (Kenya) and Minority Rights Group Inter-
national on behalf of Endorois Welfare Council v. Kenya of 25 November

1% Protocols No. 1 and No. 4 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, drawn up in Paris on 20 March 1952, and drawn up in Strasbourg
on 16 September 1963. (Journal of Laws of 1995, No. 36, item 175/1, as amended).

20 L. Cotula, Changes in “Customary” Land Tenure Systems in Africa, Rome 2007,
pp. 15-35.

21 Judgment of the European Court of Human Rights of 27 May 2010, Saghinadze
v. Georgia, No. 18768/05, ECLI:CE:ECHR:2010:0527JUDO001876805.
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2009 confirmed that indigenous communities have a collective right to
ownership of traditionally occupied lands, even if they do not have formal
title deeds. The Commission found that the expropriation of the Endorois
community from their traditional lands without adequate consultation and
compensation constituted a violation of Article 14 (right to property) and
Article 21 (right to freely dispose of natural wealth and resources) of the
African Charter on Human and Peoples’ Rights.*

The problem is that many national legal systems do not recognize cus-
tomary or collective forms of land tenure, treating land without formal
titles as state property. This creates a basis for its alienation to foreign or
domestic investors, without taking into account the rights of local commu-
nities. This practice leads to the violation of both individual property rights
(of individuals who actually use the land) and collective property rights (of
the community as such). This duality therefore requires separate protection
mechanisms: while individual rights can be protected by traditional civil
law measures (actions for recognition of ownership, compensation), the
protection of collective rights requires specific instruments such as collective
property titles, delimitation and demarcation of community territories, and
mechanisms for collective participation in decision-making.

2. International framework for the concept
of the right of access to agricultural land

In response to the challenges posed by land grabbing in international
law, initiatives have been developed to counteract the negative effects of this
phenomenon. This framework does not constitute a coherent, codified legal
system, but rather a set of interrelated instruments, principles, and standards
developed mainly within the United Nations system and its specialized
agencies, in particular the Food and Agriculture Organization of the United
Nations (FAO).

2 Communication 276/2003, Centre for Minority Rights Development (Kenya) and Mi-
nority Rights Group International on behalf of Endorois Welfare Council v. Kenya, African
Commission on Human and Peoples’ Rights, Decision of 25 November 2009. See S.J. Anaya,
R.A. Williams, The Protection of Indigenous Peoples’ Rights over Lands and Natural Re-
sources Under the Inter-American Human Rights System, “Harvard Human Rights Journal”
2001, vol. 14, pp. 33-86; W. Wicomb, H. Smith, Customary communities as ‘peoples’ and
their customary tenure as ‘culture’: What we can do with the Endorois decision, “African
Human Rights Law Journal” 2011, vol. 11, no. 2, pp. 422-446.

2 African Charter on Human and Peoples’ Rights, OAU Doc. CAB/LEG/67/3 rev. 5,
21 LL.M. 58 (1982).
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2.1. FAO Voluntary Guidelines —
the universal nature of the right to access land

The fundamental document for the concept of the right to access to ag-
ricultural land is the Voluntary Guidelines on the Responsible Governance
of Tenure of Land, Fisheries, and Forests in the Context of National Food
Security, adopted by the FAO Committee on World Food Security at its
special session on 9-11 May 2012. Although not legally binding (soft law),
these guidelines are the first comprehensive attempt to establish international
standards for land governance from a human rights perspective.

The document refers to fundamental principles that civil society organiza-
tions consider extremely important. In particular, it concerns the observance
and protection of human rights in the context of access to and rights over
land. The guidelines clearly define the principles of implementation based
on respect for human dignity, justice, equality, gender equality, and freedom
from discrimination. It is a comprehensive and balanced approach to natural
resource management. Particular emphasis has been placed on the principles
of consultation and participation. These principles are an extremely useful
tool, especially for representatives of indigenous peoples, who are often
unable to invoke the principle of free, prior, and informed consent.?*

In the case of specific commitments, states should recognize and respect
all land rights, both customary and other forms of land use. This principle
also applies to persons who are not currently officially protected by statute.
In addition, states are obliged to protect citizens from intimidation (forced
evictions) and violence, and to ensure access to justice and the right to ap-
peal (including protection against loss of property, restitution of property,
compensation, damages) in cases of violation of recognized land use rights.

The fundamental premise of the VGGT is that responsible management
of land, fisheries, and forest tenure is a key condition for the realization of
the right to food and contributes to food security and sustainable economic,
social, and environmental development (VGGT 1.1).

From the perspective of the right of access to agricultural land, the VGGT
provisions on the protection of land rights are of particular importance. The
guidelines oblige states to recognize and respect all landholders, regardless

2 W.O. Larbi, The Voluntary Guidelines on the Responsible Governance of Tenure of
Land, Fisheries and Forests in the Context of National Food Security (VGGT) and the Frame-
work and Guidelines on Land Policy in Africa (F&G): Versatile tools for improving tenure
governance, http://land.igad.int/index.php/documents-1/improving-land-governance/1527-
vggt-f-g-versatile-tools-for-improving-tenure-governance/file [accessed on 19.10.2025].
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of the formal or customary basis of their tenure (point 5.3). States should en-
sure that policies, laws, and organizations related to tenure recognize a wide
range of tenure rights and right holders, including customary and informal
tenure rights (section 5.4). This provision is crucial for the protection of both
individual and collective land rights — states must protect not only formal
individual property titles, but also informal and customary rights, which are
often collective in nature.

The Guidelines are intended to serve as a reference point and to improve
the management of rights related to the use and occupation of land, fisheries,
and forests in order to achieve the overarching goal of ensuring food security
for all people and supporting the progressive realization of the right to food
in the context of national food security. The Voluntary Guidelines aspire to
be a document regulating land policy and land management. Land access
management is treated here as a key element determining the conditions and
ways in which communities or individuals can acquire rights and obligations
arising from rights to land, fisheries, and forests.? The obligation to respect
human rights and access to land also applies to non-State actors, including
businesses. This means that States hosting international corporations on
their territory have an obligation to ensure respect for all human rights and
normatively recognized land rights.

The solution contained in point 12.15 of the VGGT reinforces this prin-
ciple, emphasizing that in the case of foreign investments, States should
ensure that the activities of foreign investors are consistent and compliant
with the principles of protecting recognized rights, in the area of access to
land, promoting food security, and other existing obligations arising from
the constitution and law. It is particularly important in this context to take
into account voluntary commitments under regional and international legal
instruments.

2.2. UN Declaration on the Rights of Peasants

On 17 December 2018, the UN General Assembly adopted the Decla-
ration on the Rights of Peasants and Other People Working in Rural Areas
(Resolution 73/165).2¢

2 P. Seufert, The FAO Voluntary Guidelines on the Responsible Governance of Tenure
of Land, Fisheries and Forests, “Globalizations” 2013, vol. 10, no. 1, p. 185.

26 For more information: P. Claeys, M. Edelman, The United Nations Declaration on the
rights of peasants and other people working in rural areas, “The Journal of Peasant Studies”
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The Declaration articulates clearly, both. the individual and collective
dimensions of land rights. Article 5(1) of the DPC states that peasants and
other people working in rural areas have the right to access and use the natural
resources present in their communities, necessary to ensure adequate living
conditions, in a sustainable manner. They also have the right to participate
in the management of these resources.

Article 17 of the DPC, which comprehensively regulates land rights, is
of fundamental importance. According to Article 17(1), peasants and other
people working in rural areas have the right to land, individually and/or
collectively, in accordance with Article 28 of this Declaration, including the
right to access land, water reservoirs, coastal waters, fisheries, pastures, and
forests, and to use and manage them in a sustainable manner to ensure an
adequate standard of living, a place to live in security, peace, and dignity,
and the right to participate in development. The phrase “individually and/
or collectively” clearly emphasizes the dual nature of the right to land, en-
compassing both individual and collective dimensions.

Under Article 17(2) of the Declaration, States have an obligation to ensure
that the right to land and natural resources is exercised without discrimina-
tion. Therefore, States should prohibit all forms of discrimination related to
title, use, and management systems for land and natural resources. Under
Article 17(3), States are obliged to take appropriate measures to ensure the
legal recognition of land rights, including customary rights that are not cur-
rently protected by law, recognizing the existence of different models and
systems. Furthermore, States shall recognize and protect natural commons
and related systems of collective use and management.

States must also refrain from taking measures that would result in a re-
gression in the enjoyment of the right to land and natural resources. The
content of Article 17(3) of the DPC refers directly to the solutions set out
in points 4.4, 5.3, and 8.3 of the Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries, and Forests in the Context of
National Food Security.

Peasants and other people working in rural areas who have been arbi-
trarily or unlawfully deprived of their land have the right, individually and/
or collectively, in consultation with others or as a community, to return to
their land that has been arbitrarily or unlawfully taken from them, including
in cases of natural disasters and/or armed conflict, and to regain access to

2020, vol. 47, no. 1, pp. 1-68; M. Alabrese, A. Bessa, M. Brunori, P.F. Giuggioli (eds.), The
United Nations’ Declaration on Peasants’ Rights, Abingdon 2022.
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the natural resources used for their activities and necessary for an adequate
standard of living, where possible, or to receive compensation. or have their
access restored to the natural resources used for their activities and necessary
for an adequate standard of living, where possible, or to receive fair and
lawful compensation when return is not possible (Article 17(5) of the DPC).

Article 17(6) of the CRC obliges states to take appropriate measures
to carry out agricultural and other political reforms necessary to ensure
equitable access to land for landless peasants and other persons working
in rural areas.

The DPC is a soft law instrument and is not directly binding, but it should
provide interpretative guidelines for existing human rights treaties and plays
an important role in the development of international customary law. It also
serves as a benchmark for assessing the policies and legal solutions of states
in the field of protecting the rights of peasants, including during proceedings
before the UN Human Rights Council.”’

2.3. RAI Principles: human rights as the foundation
of responsible investment

In October 2014, during the 41 session of the FAO Committee on World
Food Security, the Principles for Responsible Investment in Agriculture and
Food Systems (RAI)?® were approved. The RAI Principles were developed
through an inclusive, multistakeholder and intergovernmental process that
lasted from October 2012 to October 2014 and involved governments, the
private sector, civil society, UN agencies, development banks, foundations,
and academia. The RAI Principles aim to promote investments in agricul-
ture that contribute to food security and nutrition, support sustainable and
equitable development, and respect human rights.

RAI Principle 1 requires that investments contribute to food security and
nutrition by enabling all people, at all times, to have physical, social, and
economic access to sufficient, safe, and nutritious food that meets their dietary
needs and food preferences, allowing them to lead active and healthy lives.
RAI Principles 3 and 5 state that investments in agriculture and food systems
should respect tenure rights by recognizing existing tenure rights (including

27 C. Golay, M. Claeys, The creation of new rights by the food sovereignty movement:
the challenge of institutionalizing subversion, “Sociology” 2012, vol. 46, no. 5, pp. 844-860.

2 Principles for Responsible Agricultural Investment that Respects Rights, Livelihoods
and Resources, http://siteresources.worldbank.org/INTARD/214574-1nn38388661/22453321/
Principles Extended.pdf [accessed on 25.10.2025].
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customary tenure rights) and their holders, in accordance with the VGGT.
This principle explicitly covers both individual and collective land rights.
The RAI Principles emphasize that responsible investments should pro-
tect and not infringe on human rights, taking into account the obligations
of States and the responsibility of businesses to respect human rights, in
accordance with the 2011 UN Guiding Principles on Business and Human
Rights.” Investors should ensure free, prior, and informed consent (FPIC)
of affected communities before implementing investments that may affect
their property rights, both individual and collective. RAI Principle 9 requires
the inclusion of inclusive and transparent governance structures, processes,
and grievance mechanisms, ensuring the participation of all stakeholders,
including small producers, local communities, and indigenous peoples.

3. The concept of the right
of access to land (land resources).
Summary

Based on the soft law instruments presented, it seems reasonable to con-
clude that the concept of the right (proto-right?) of access to agricultural land
(agricultural land resources) is in its initial stages of formation as a com-
prehensive right, consisting of both individual and collective dimensions.

The right of access to agricultural land can be defined as the right of in-
dividuals and local communities-in particular peasants, small farmers, and
indigenous peoples to use agricultural land resources to meet their basic
needs, especially the right to food, whereby this access may be exercised both
individually and collectively, in various legal forms, including ownership,
possession, lease, or other forms of land tenure.

It is crucial to distinguish between land ownership rights and land access
rights. Ownership is the strongest form of control over a thing, characterized
by exclusivity, absoluteness, and transferability — it is a classic individual
subjective right. The right of access to agricultural land is a broader and more
inclusive concept — it protects not only those who hold formal title deeds,
but also individuals and communities who use the land on the basis of other
titles, including customary ones. The right of access focuses on the func-
tional dimension of the human-land relationship: it protects the possibility

» Human Rights Council, Guiding Principles on Business and Human Rights: Imple-
menting the United Nations “Protect, Respect and Remedy” Framework, March 21, 2011,
UN Doc. A/HRC/17/31.
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of using land to meet basic life needs, but does not require the exclusivity
or transferability characteristic of property rights.*°

The special nature of the construct of the right of access to agricultural
land lies in its dual character. It encompasses both an individual and a col-
lective dimension, either of which has a different normative structure, dif-
ferent entitled entities, different protection mechanisms, and different legal
consequences of violation. However, this dualism is not a contradiction,
but reflects the complexity of the actual forms of land ownership and use in
different cultural and legal contexts.

At the individual level, the right to access agricultural land protects the
right of every individual to access land as a condition for the realization of
individual human rights, in particular the right to food, an adequate standard
of living, and property. This right belongs to each individual and can be en-
forced in court or other human rights bodies. Violation of this right gives rise
to the responsibility of the State and, potentially, other entities (e.g., private
investors) and can be remedied by measures such as restoration of access to
land, compensation, or criminal or administrative sanctions.

Collectively, the right to access agricultural land protects the rights of
communities as such — indigenous peoples, local communities, peasant
groups — to maintain collective control over the land and natural resources
they traditionally occupy or use. This right is group-based, which means
that it belongs to the community as a collective entity, not to its individual
members. Decisions regarding the use of land are made collectively, in ac-
cordance with the community’s internal decision-making structures, which
are often based on custom. Violation of this right gives rise to the state’s
responsibility towards the group as such, and remedial measures must take
into account the collective nature of the right — compensation for individual
members of the community is not sufficient, but it is necessary to restore
or protect the community’s collective control over the land. The collective
dimension of the right of access is particularly evident in the context of the
FPIC principle which requires the consent of the entire community, not just
individual members.?!

The right of access to agricultural land comprises several key compo-
nents. The first component is the right to recognize and protect the existing,

30 M. Wegerif, M. Coulibaly, H. Ouedraogo, Land Tenure Governance in the First
Decades of the 21°' Century: Progress, Challenges, and Lessons from 18 Countries, “Land”
2025, vol. 14, no. 4, 671.

31 C. Golay, I. Biglino, Human Rights Responses to Land Grabbing: A Right to Food
Perspective, “Third World Quarterly” 2013, vol. 34, no. 9, pp. 1630—1650.
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currently exercised land rights, regardless of their formal documentation.
This component derives directly from paragraphs 5.3-5.4 of the VGGT and
Article 17(4-5) of the DPC. It protects both individuals who use land on the
basis of custom, tradition, or long-term de facto possession, and communities
that use land under collective tenure systems. In the case of individual rights,
this protection may take the form of granting individual titles of ownership
or use, while in the case of collective rights, it requires the recognition of
collective titles of ownership or use vested in the community as such.

The second component of the right to access is protection against arbitrary
deprivation of access to land, as expressed in Articles 5(5) and 17(8) of the
DPC. This element protects against forced expropriation and eviction, as well
as speculative land grabbing. Any interference with existing access, whether
individual or collective, must comply with international human rights stand-
ards, including the principles of legality, proportionality, necessity in a dem-
ocratic society, and adequate compensation. In the case of collective rights,
an additional requirement is to obtain the consent of the community (FPIC).

The right of access to agricultural land also includes the right to participate
in decisions regarding the use of land and natural resources. At the individual
level, this right is reflected in the general principles of administrative and
judicial procedures which guarantee the individual the right to be heard and
to participate in proceedings concerning their rights. At the collective level,
this right is expressed primarily in the principle of free, prior, and informed
consent (FPIC) of the community, which requires not only consultation
with the community, but also the actual obtaining of its collective consent
to projects affecting its land and resources. FPIC is a specific mechanism
for protecting the collective dimension of the right of access, which has no
direct equivalent in the context of individual rights.*

The right of access also means the right to equitable access to land, which
entails the obligation of States to pursue policies that enable access to land
for landless persons or those with insufficient land resources. This element
is reflected in Article 17(2) of the ICESCR, which states that States should
take appropriate measures to carry out agricultural and other policy reforms
necessary to ensure equitable access to land for landless peasants and other
persons working in rural areas. At the individual level, this may include land
distribution programs to individuals, while at the collective level, it may
include the transfer of land to local communities for collective management.

32 M. Claeys, P. Delforge, The Creation of New Rights by the Food Sovereignty Move-
ment: The Challenge of Institutionalizing Subversion, “Sociology” 2012, no. 46, pp. 849-851.



50 RADOStAW PAsTUSZKO

Once again, it is worth emphasizing that the concept of the right of access
to agricultural land does not negate the importance of property rights. On
the contrary, it recognizes ownership as one of the possible and important
forms of realizing access to land. At the same time, however, this concept
goes beyond the narrow, civil law understanding of property rights, placing
itself'in the perspective of human rights and recognizing that access to land is
a prerequisite for the realization of a number of fundamental rights, including
the right to food, an adequate standard of living, housing, and work. This
point of view corresponds to the evolution of international human rights law,
which increasingly takes into account the social and environmental context
of the realization of property rights. The dual nature of the right of access
that encompasses both individual and collective dimensions is what makes
it unique and requires the use of a variety of legal instruments and protec-
tion mechanisms depending on whether we are dealing with a violation of
individual or collective aspects of this right.*
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This paper aims to address the issue of the “invalidity of agricultural real estate acquisition”
in light of Article 9 of the Act on the shaping of the agricultural system. The considerations
presented in this paper reveal numerous flaws in this sanction and justify the urgent need for
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the shaping of the agricultural system. The invalidity of agricultural real estate acquisition
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L’obiettivo del presente articolo ¢ chiarire come interpretare la “nullita dell’acquisto di un
immobile agricolo” alla luce dell’art. 9 della legge sulla formazione dell’ordinamento agra-
rio. Le considerazioni svolte hanno messo in luce diverse criticita legate a questa sanzione,
evidenziando altresi I’urgenza di una riflessione approfondita sulla sua adeguatezza in caso
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di violazione delle disposizioni della legge in oggetto. La nullita dell’acquisto di un im-
mobile agricolo si rivela insufficiente a garantire il conseguimento degli obiettivi giuridici
di interesse pubblico che questa legge si propone. Da un lato, essa non assicura 1’effettiva
efficacia delle disposizioni (ad esempio, rispetto a fatti diversi dagli atti giuridici), dall’altro,
genera dubbi sull’estensione della nullita: non ¢ chiaro se debba riguardare 1’intero atto
giuridico posto in essere in modo non conforme alla legge oppure soltanto il suo effetto
specifico, ossia ’acquisto dell’immobile agricolo. Problemi interpretativi emergono perfino
riguardo alla qualificazione della nullita definita dalla legge in oggetto come nullita assoluta.

Parole chiave: diritto agrario, immobili agricoli, ordinamento agrario, nullita assoluta, san-
zioni

Preliminary remarks

The provision of Article 9 (1) of the Act of 11 April 2003 on the shaping
of the agricultural system' stipulates that the acquisition of ownership of
agricultural real estate, a share in the joint ownership of agricultural real
estate, perpetual usufruct, a share in the joint perpetual usufruct of such real
estate, and the acquisition of shares in a commercial company referred to in
Article 3a (1) of the Act, made on the basis of a juridical act® contrary to the
provisions of the ASAS, is invalid. This provision also specifies situations
resulting in invalidity, including, among others, the performance of a juridical
act without notifying the person entitled to the pre-emption right or without
notifying the National Agricultural Support Centre (NASC) of its right to
purchase agricultural real estate or shares in a commercial company in the
cases specified in Articles 3b, 3c and 4(1) of the ASAS. The transfer of real
estate without the consent of the Director General of the NACS, referred
to in Article 2b(3) of the ASAS, is also invalid. Finally, the acquisition of
agricultural property on the basis of false statements or false or misleading
documents has the same effect. This provision, in a form essentially similar
to its current content, was introduced into the Act on 30 April 2016 with
the entry into force of the Act of 14 April 2016 on suspending the sale of
real estate from the Agricultural Property Stock of the State Treasury and

' Act of 11 April 2003 on the shaping of the agricultural system (Journal of Laws of
2024, item 423; hereinafter: ASAS).
2 The term “juridical act” in this article refers primarily to contracts.
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amending certain acts.’ In the original version of the Act, the wording of
Article 9 of the ASAS was fundamentally different. It stated that a juridical
act performed in violation of the provisions of the Act or without notifying the
person entitled to the pre-emption right or without notifying the Agricultural
Property Agency of its right of purchase agricultural real estate is invalid.

The thorough amendment of Article 9 of the ASAS made in 2016 was
generally met with negative reviews in the literature, as it was emphasised
that it strongly interfered with the content of civil law concepts and the
scope of civil procedure regulations.* This effect was a consequence of the
parallel definition in Article 2(7) of the ASAS of the concept of “acquisition
of agricultural real estate” within the meaning of that Act as the transfer
of ownership of agricultural real estate or the acquisition of ownership of
agricultural real estate as a result of a juridical act or a decision of a court or
public administration body, as well as other acts of law. Despite the fact that
almost 10 years have passed since the entry into force of the aforementioned
amendment to the ASAS, the combination of legal norms resulting from
the aforementioned provisions still causes significant discrepancies both in
doctrine and in case law. Moreover, it may be argued that the unclear and
imprecise wording of the amendment makes it contrary to the principles of
proper legislation and incompatible with the fundamental principles of the
Polish legal system.

The purpose of this article is to attempt to answer the question of how to
understand “invalidity of agricultural real estate acquisition” in the light of
Article 9 of the ASAS. This research objective will be achieved by analysing
the legal nature of the “invalidity of acquisition” referred to in the aforemen-
tioned provision, as well as its scope. The issue of invalidity of acquisition in
the case of acts of law other than juridical acts will also be examined. Much
attention will also be devoted to procedural aspects of court rulings on the
invalidity of real estate acquisition pursuant to Article 9(2) of the ASAS.
However, the issue of the invalidity of the acquisition of shares in commercial
companies, which is also referred to in Article 9(1) of the ASAS, will remain
outside the scope of the analyses conducted in this study. Due to its complex
nature, a discussion of this issue would go beyond the scope of this study.

The issue of the invalidity of the acquisition of agricultural real estate
analysed in this article is the subject of divergent opinions in case law and

3 Actof 14 April 2016 on suspending the sale of real estate from the Agricultural Property
Stock of the State Treasury and amending certain acts (Journal of Laws of 2025, item 559).
4 J. Bieluk, Sankcja niewaznosci w ustawie o ksztaltowaniu ustroju rolnego, in: P. Ksigzak,
J. Mikotajczyk (eds.), Nieruchomosci rolne w praktyce notarialnej, Warszawa 2016, p. 203 ff.
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literature. It is therefore necessary to systematise many different views and
positions in order to indicate which of them deserve to be taken into account
in the current application of the ASAS. Thus, the issue addressed in this
article deserves consideration both for theoretical reasons — as an attempt to
resolve significant discrepancies in the literature and case law arising from
the interpretation of the provisions of the ASAS, and for practical reasons
— as an effort to reduce the risk that the application of the provisions of the
ASAS entails for participants in real estate transactions.

1. The nature of the invalidity of real estate acquisition

The prevailing view in the literature and case law is that the invalidity
of acquisition referred to in Article 9(1) of the ASAS is so-called “absolute
invalidity.”” The very concept of absolute invalidity in legal science refers
essentially to juridical acts.® In this context, when analysing the sanction
of absolute invalidity of a juridical act referred to in Article 58 of the Civil
Code, legal doctrine notes that an absolutely invalid juridical act does not and
cannot produce any legal effects covered by the will of the parties. Invalidity
arises by operation of law (ipso iure) and dates from the very beginning
(ab initio), i.e. from the moment the invalid act was performed.” Furthermore,
an absolutely invalid juridical act does not produce legal effects and cannot
be validated, i.e. it cannot be “remedied.” Any person with a legal interest
may invoke invalidity, not only the party to the juridical act. There is also
nothing to prevent a person with a legal interest from invoking absolute inva-
lidity in any proceedings, and a claim for a court to declare invalidity is not
subject to a limitation period. Furthermore, courts and public administrative
bodies should take into account the fact that the property was acquired in
violation of the provisions of the Civil Code — if this is relevant to the case.
Any ruling declaring the acquisition invalid is therefore purely declaratory
in nature. A judgment in such a case, declaring the acquisition invalid, as
well as a judgment dismissing the claim due to lack of legal interest, have

* Ibidem, p. 206 ff.; T. Czech, Ksztattowanie ustroju rolnego. Komentarz, LEX 2025,
Article 9; W. Gonet, in: P.A. Blajer, W. Gonet, Ustawa o ksztaltowaniu ustroju rolnego.
Komentarz, LEX 2023, Article 9; P. Lewandowski, Niewaznos¢ jako skutek prawny narusze-
nia zasad zbywania gruntu, in: J.J. Ziety, J. Dobkowski, A. Bieranowski (eds.), Prawne
uwarunkowania obrotu gruntami rolnymi w swietle ustawy o ksztattowaniu ustroju rolnego,
Warszawa 2022, pp. 196-213 ff.

¢ D. Lobos-Kotowska, M. Stafiko, Ustawa o ksztattowaniu ustroju rolnego. Komentarz,
LEX 2020, Article 9.

7 M. Gutowski, Niewaznos¢ czynnosci prawnej, Warszawa 2017, Legalis.
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no effect on the existence and scope of any invalidity of the juridical act.
This is because it is a sanction of substantive civil law, producing an effect
by virtue of the law itself and without the need to refer to the judicial factor.?

However, it is worth noting that the above view is not unanimously
accepted in the literature. It presents a position according to which, on the
basis of the ASAS, the invalidity referred to in Article 9 of that legislative
act should not be considered absolute, and a judgment declaring such in-
validity should be considered declaratory in nature. Consequently, in order
to protect purchasers of agricultural real estate, a different understanding
of the sanction should be adopted than considering it to be absolute inva-
lidity. This would mean, in particular, that until a constitutive court ruling
declaring invalidity becomes final, the juridical act would remain in force.
The main argument in favour of this position would be, in particular, the
assumption that the ASAS should be treated as a separate regulation, specific
in relation to the provisions of Article 58 of the Civil Code.’ This view, as
an isolated one, has been criticised in the literature. It has been criticised for
being in clear contradiction with the wording of the provision in question,
which clearly refers to the sanction of absolute invalidity (the wording: “is
invalid”), and Article 9(2) of the ASAS does not imply that a court ruling
declaring a juridical act invalid is constitutive in nature.'® However, it should
be noted that even in slightly older doctrine, the assumption that the sanction
of invalidity specified in the provisions of the Civil Code must be viewed
categorically — as absolute invalidity — was questioned.'" In support of this
position, convincing arguments were put forward, in particular regarding
the sanction adopted in the doctrine for violating the statutory pre-emption
right to which the NASC is entitled."

However, accepting the prevailing view that Article 9(1) of the ASAS
refers to the sanction of absolute invalidity, it is necessary to address the
issue of the meaning of the phrase “juridical act performed in violation of
the provisions of the Law” as a ground for invalidity of the acquisition of
agricultural real estate. There should be no doubt that the “Law” referred to

8 Ibidem.

° 1.J. Ziety, A. Kudrzycka-Szypitto, Charakter prawny sankcji niewaznosci wskazanej
w art. 9 ust. 1 ustawy o ksztattowaniu ustroju rolnego w zwiqzku z nowelizacjq tej ustawy,
“Journal of Modern Science” 2024, no. 1, pp. 446—447.

10 T. Czech, Ksztattowanie ustroju..., Article 9.

" Z. Truszkiewicz, O kilku podstawowych zagadnieniach na tle ustawy o ksztaftowaniu
ustroju rolnego (czesé I1), “Rejent” 2017, no. 11, p. 38.

12 Tbidem, pp. 38-39.



58 PAwer A. BLAJER

in the provision under analysis is the ASAS. In practice, this does not exclude
situations where the acquisition of agricultural real estate will be invalid for
reasons other than non-compliance with the provisions of the ASAS. In this
regard, for example, the invalidity of a juridical act resulting from a violation
of the norm resulting from Article 58 of the Civil Code (in particular with
regard to an act aimed at circumventing the law or an act contrary to the
principles of social coexistence), or failure to comply with a specific form
required by law for a given juridical act (Article 73 § 2 of the Civil Code).

However, doubts may arise as to the correct understanding of the concept
of a “juridical act performed in violation of the provisions of the Law.” As
indicated above, Article 9(1) sentence 2 of the ASAS lists examples of situ-
ations entailing the sanction of invalidity. The way in which they are worded
in this legislative act raises a number of doubts in the literature. For example,
itis noted that performing a juridical act without notifying the person entitled
to the pre-emption right should not lead to the invalidity of the contract, but
only to the ineffectiveness of the acquisition of the right."* Similarly, failure
to notify the NASC in the cases specified in Articles 3b, 3¢ and 4(1) of the
ASAS should not result in the sanction of invalidity either, as this sanction
is completely incomprehensible in this case.' It can also be concluded that
irregularities in the course of administrative proceedings concerning the
issuance of consent for the acquisition of agricultural real estate pursuant to
Article 2a(4) of the ASAS, or consent for its sale pursuant to Article 2b(3) of
the ASAS, leading ultimately to the invalidity of these decisions pursuant to
Article 156 of the Code of Administrative Procedure, should not invalidate
the acquisition of the agricultural real estate if the acquisition took place be-
fore the consent was declared invalid. The argument in favour of this correct
position is, in particular, the link between the administrative decision that is
the prerequisite for the juridical act and the juridical act itself.

Finally, a number of controversies arise from the wording referring to
invalidity as a consequence of the acquisition of agricultural real estate on
the basis of untrue statements or false or misleading documents. It appears
that this provision refers to documents and statements that are relevant for
assessing whether a juridical act is permissible under the provisions of the

3" A. Kunicki, Zakres skutecznosci prawa pierwokupu, “Nowe Prawo” 1966, no. 12,
p- 1533; M. Pazdan, Bezwarunkowa sprzedaz nieruchomosci wbrew umownemu prawu
pierwokupu, in: Problematyka prawna nieruchomosci w praktyce notarialnej, Lublin 1995,
p. 133.

14 Z. Truszkiewicz, O kilku podstawowych zagadnieniach..., p. 39.
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ASAS." However, it should not be applied in situations where a false state-
ment does not constitute a prerequisite for the admissibility of the acquisition
of real estate, as is the case with statements made pursuant to Article 7(6) of
the ASAS'® concerning the circumstances of the purchaser’s fulfilment of
the conditions specified in Articles 5 and 6 of the ASAS.

To sum up these considerations, it can be concluded that certainly not
every violation of the provisions of the ASAS when performing a juridical
act should result in of real estate acquisition. The literature even suggests
a gradation of sanctions depending on the type of violations.!” However,
even in cases where the sanction of absolute invalidity seems to clearly result
from the provisions of the ASAS, a closer analysis of the cases covered by
it often allows for its rational questioning.

2. Scope of invalidity of real estate acquisition

It should be noted that paragraph 1 of Article 9 of the ASAS refers only
to the invalidity of the acquisition of agricultural real estate contrary to the
provisions of the Act. The wording of this provision therefore indicates
a similarity with Article 6(1) of the Act on the Acquisition of Real Estate by
Foreigners,'® which also introduces a penalty of invalidity in the event of
the acquisition of real estate by a foreigner contrary to the provisions of the
Law. However, Article 58 of the Civil Code, which provides for the absolute
invalidity of a juridical act that is contrary to the Law or aimed at circum-
venting the Law, is worded differently. Hence, in the literature on the ASAS,
the position has been formulated that, in accordance with the accepted nature
and scope of the sanction, Article 9(1) of the ASAS should be considered
a specific provision in relation to Article 58 § 1 of the Civil Code."”

Ifthis position is accepted, it should be consistently stated that Article 9(1)
of the ASAS refers to the invalidity of the acquisition of agricultural real
estate and not to the invalidity of a juridical act. For contracts obliging the
transfer of ownership, this would mean that they cannot produce a material
effect in the form of transfer of ownership — they are ineffective only in terms

15 J. Bieluk, Ustawa o ksztaltowaniu ustroju rolnego. Komentarz, Warszawa 2024, p. 376.

T. Czech, Ksztattowanie ustroju..., Article 9.
Z. Truszkiewicz, O kilku podstawowych zagadnieniach..., p. 35.
Act of 24 March 1920 on the acquisition of real estate by foreigners (Journal of Laws
of 2017, item 2278; hereinafter: AREF).
19 T. Czech, Ksztaltowanie ustroju..., Article 9.

16

17

18
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of transfer of ownership (or perpetual usufruct).?” The binding agreement
itself would remain valid and effective in terms of the obligations arising
from it, but would not have any effect on the acquisition of agricultural
real estate by the purchaser. Acceptance of this position would in turn lead
to the assumption that since the binding agreement continues to bind the
parties in terms of the obligations arising from it, it is permissible to amend
or terminate it. This possibility would be supported in particular by the
freedom of contract, which allows the parties to amend the content of their
legal relationship. Such a construction would therefore provide the parties
to the binding contract with flexibility in shaping their mutual obligations,
given that the contract would still bind the parties in its obligatory layer and
would oblige them to conclude a contract with material effects —e.g. after the
seller of agricultural real estate has obtained permission to sell it pursuant to
Article 2b(3) of the ASAS, if such permission was not obtained before the
conclusion of the contract.

However, the above view is not unanimously accepted in the literature.
There are many supporters of the position that the invalidity referred to in
Article 9(1) of the ASAS applies to the entire juridical act. It is argued that
the assumption that the invalidity referred to in the aforementioned article
means ineffectiveness only in terms of transfer of ownership leads to dys-
functionality and logical contradictions in the Polish legal system. In fact,
it deprives juridical acts of their basic legal significance, undermining the
security of legal transactions in an unacceptable manner.?!

The issue in question has also been the subject of interest in case law, but
in relation to analogous regulations adopted at the level of the AREF. The
most comprehensive statement in this regard was made by the Supreme Court
in its resolution of 20 November 2015, TIT CZP 80/15.%2 Responding to the
legal issue presented by the Court of Appeal in Warszawa in its decision of
2 July 2015: “Does the claim provided for in Article 6(2) of the AREF include
a request to declare the invalidity of a specific juridical act or an act of law
resulting in the acquisition of real estate by a foreigner, or only to declare
the invalidity of the effect of such an act in the form of the acquisition of
real estate, regardless of the act that caused this effect?”” The Supreme Court
stated that the resolution of the legal issue presented requires clarification
as to whether the court hearing the action provided for in Article 6(2) of the

20 7. Truszkiewicz, O kilku podstawowych zagadnieniach..., p. 36.
2 T. Czech, Ksztaltowanie ustroju..., Article 9.
22 Supreme Court resolution of 20 November 2015, IIT CZP 80/15, LEX no. 1956351.
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AREEF should rule whether the legal basis for the acquisition of real estate
(juridical act, act of law) is invalid, or whether the material effect of the
juridical act or act of law is invalid.

According to the Supreme Court, the literal interpretation of Article
6(1) of the AREF, which states that the acquisition of real estate is invalid,
supports the position that in the proceedings provided for in Article 6(2) of
the AREF, the court declares the transfer of rights to real estate invalid. The
legal norm expressed in this provision does not concern either the basis for
acquisition or the manner of acquisition (a contrario Article 58 § 1 of the
Civil Code), but concerns only the effect in the form of acquisition of real
estate, regardless of the basis and manner of acquisition. Only by recog-
nising that Article 6(1) of the AREF concerns the effect of a juridical act,
i.e. the acquisition of the right to real estate itself, can this norm be more
clearly distinguished from the norm resulting from Article 58 § 1 of the
Civil Code.

The Supreme Court further argues that the legal doubt submitted to it for
resolution is relevant only if the basis for the acquisition of the right to real
estate is a juridical act; in such a case, it is possible to consider either the
juridical act itself or only one of its effects — the acquisition of the right to
real estate — to be absolutely invalid. In this context, it should be emphasised
that the AREF is a special act regulating the acquisition of real estate located
in Poland by foreigners, which the legislator has subjected to greater state
control. The exceptional nature of this act argues for its narrow interpretation,
and therefore, since the legislator has decided to subject the acquisition of real
estate by foreigners to more intensive control, it cannot be assumed that it
intends to control all the effects of acts involving foreigners, and such a con-
clusion would be reached by an interpretation according to which the entire
juridical act would be absolutely invalid. Due to the specific procedure for the
acquisition of real estate by foreigners, it always takes place in two stages;
the first is the creation of the basis for the acquisition — a juridical act or act
of law, and the second is state control, expressed in the issuance of a consent
to a foreigner to acquire real estate. The specific regulation contained in the
AREEF applies only to the second stage, so the lack of a consent means that
the right to the real estate is not acquired. This in no way undermines the
other effects of the juridical act or act of law underlying the acquisition.

In conclusion, the Supreme Court stated that the claim provided for in
Article 6(2) of the AREF is only intended to invalidate the effect of acquiring
ownership (perpetual usufruct) of real estate. It therefore clearly favoured the
first of the above views. The theses formulated by the Supreme Court in the
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aforementioned resolution were also shared in their entirety by the Supreme
Court in its resolution of 24 March 2022, 111 CZP 48/22.%

The practical consequences of opting for one or the other of the above
views are significant. The issue of the admissibility of a possible amendment
or termination of a contract has already been discussed, which, if the first of
the above views were accepted, would only have contractual effects due to
a breach of the provisions of the ASAF, but would not be absolutely invalid
in its entirety. This issue should also be considered in the context of trading
in economic entities or assets, such as an enterprise or an inheritance, which
include agricultural real estate. Assuming that a violation of the provisions
of the ASAF entails the invalidity of the acquisition of the real estate itself
would allow the disposal of economic entities or assets to remain in force in
other respects, without the need to refer to Article 58 § 3 of the Civil Code
in each case.

Taking the above into account, one cannot agree with the above-men-
tioned view that the position assuming the invalidity of only the material
effect of the acquisition of agricultural real estate ownership in the event
of a breach of the provisions of the ASAF leads to dysfunctionality and
logical contradictions in the Polish legal system, depriving acts of law of
their fundamental legal significance. It is not the case that a juridical act
that does not produce the aforementioned effect is a “nonsensical category,”
constituting a concept devoid of content.?* The above-mentioned important
arguments speak in favour of accepting the aforementioned position, con-
tributing to strengthening the security of legal transactions and limiting the
risks involved in adopting the view that the entire juridical act performed in
a manner contrary to the provisions of the ASAF is invalid.

Supporters of the position that, under the ASAF, the entire juridical act
would be invalid put forward an argument based on a literal interpretation
of Article 9(2) of the ASAF, according to which, in addition to persons
having a legal interest, the NASC may bring an action for a declaration of
invalidity of a juridical act.”® However, it seems that this view goes too far;
the above-mentioned arguments of the Supreme Court, formulated against
the background of twin regulations of the AREF, cannot be ignored, in light
of which the regulation of both acts is autonomous and should be read in
the context of their objectives and nature. Contrary to its literal wording,

3 Supreme Court resolution of 24 March 2022, III CZP 48/22, LEX no. 3324927.
24 T. Czech, Ksztaltowanie ustroju..., Article 9.
% Ibidem.
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Article 9(2) of the ASAF should be interpreted rather as an indication that
the invalidity of the acquisition of agricultural real estate may only result
from a juridical act performed in a manner inconsistent with the ASAF, and
cannot be applied in the event of other acts of law taking effect. The latter
issue will be discussed further in this study.

3. Invalidity of the acquisition of real estate
in the case of acts of law other than juridical acts

The issue of the significance of the invalidity of the acquisition of real
estate referred to in Article 9(1) of the ASAF has caused considerable contro-
versy both in the literature and in case law — in cases where the acquisition of
agricultural real estate resulted from an act of law other than a juridical act.
The Act of 14 April 2016 on the suspension of the sale of real estate from
the Agricultural Property Stock of the State Treasury and on amendments to
certain acts introduced a legal definition of the acquisition of agricultural real
estate into the Act on the shaping of the agricultural system (Article 2(7) of
the ASAF). As indicated above, in the light of this definition, the acquisition
of agricultural real estate should be understood as the transfer of ownership
of agricultural real estate or the acquisition of ownership of agricultural real
estate as a result of a juridical act or a decision of a court or public admin-
istration body, or any other act of law. The intention of the legislator at that
time was to “tighten up the system” and underline that in order to achieve
the regulatory objective of the Act, it is not so much the type of act leading
to the acquisition of agricultural real estate that is important, but rather its
effect in the form of the purchaser gaining control over such real estate.

The concept of an act of law within the meaning of Article 2(7) of the
ASAF should certainly not be identified with the concept of a juridical act
which necessarily involves a declaration of will, as is clear from the defi-
nition contained in the aforementioned provision. It is a specific fact that is
relevant in legal relations, as determined by the applicable legal norms. This
concept should therefore also cover court rulings, administrative acts, events
that are not actions (e.g. death), tortious acts and unjust enrichment. This
view has also been confirmed in the case law of the Supreme Court, which
has indicated that an “act of law” is a legal concept broader than a juridical
act and also includes the acquisition of a right ex lege, e.g. by prescription
(i.e. operation of law).

26 Supreme Court ruling of 13 March 2014, I CSK 47/13, LEX no. 1467216.
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It is worth noting that the doctrine and case law developed in relation
to twin regulations in force in the AREF may also be of significance when
considering the scope of the concept of “acquisition of agricultural property.”
Pursuant to Article 1(4) of the AREF, the acquisition of real estate within
the meaning of the Act is the acquisition of ownership or perpetual usufruct
rights to real estate on the basis of any act of law. In light of this wording
of this legislation, there is no doubt that the obligation for a foreigner to
obtain a consent from the Minister of Internal Affairs for the acquisition of
real estate (Article 1(1) of the AREF) must be fulfilled — as is in the case of
juridical acts — prior to the act (event) the effect of which is the acquisition
of real estate. Case law has also been particularly consistent in taking the
position that exceptions to this rule that concern acquisition of real estate
by a foreigner on the basis of a will and a specific bequest that are events
whose occurrence and timing cannot be predicted or planned, and which
would justify the admissibility of obtaining ex post consent, should not be
interpreted broadly and applied to other acts of law.?” Recently, this thesis
has been particularly strongly expressed in the judgment of the Supreme
Administrative Court of 22 August 2023, 11 OSK 2262/22?® in which the
Court stated that the acquisition of real estate by a foreigner as part of a ju-
dicial division of joint property between former spouses is not exempt from
the obligation to obtain a consent before a common court issues a ruling.
However, it is noteworthy that in the aforementioned judgment, the Supreme
Administrative Court also stressed that the assessment of the effects of the
acquisition of real estate on the basis of a final court ruling, despite the lack
of the required consent, is a completely different matter.

The latter issue, in turn, was resolved in the above-mentioned resolution
of the Supreme Court of 24 March 2022, 11 CZP 48/22, the theses of which
deserve to be quoted at a greater length. In this resolution, the Supreme Court
confirmed that in the light of Article 1(4) of the AREF, the acquisition of real
estate within the meaning of this Act concerns any act of law and therefore
also acquisition on the basis of a final court ruling in a case concerning the
division of joint property. However, this does not mean that the acquisition
of a right in this manner, despite the lack of the required consent, leads to
its invalidity. The Supreme Court based its position on the observation that
the scope of Article 1(4) of the AREF, covering both the legal cause and its

27 Supreme Court resolution of 20 November 2015, IIT CZP 80/15, OSNC 2016, no. 12,
item 141; Supreme Court resolution of 25 June 2008, III CZP 53/08, OSNC 2009, no. 7-8,
item 98.

2 Supreme Administrative Court of 22 August 2023, 11 OSK 2262/22 LEX No. 3599650.
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effect, is broader than the meaning of the term “invalidity” in the Polish legal
system, which was used by the legislator in Article 6(1) of the AREF. The
sanction of invalidity provided for in this provision cannot apply to a court
ruling. The opposite view would be contrary to the conceptual framework
of Polish civil law, in which the sanction of invalidity applies only to ju-
ridical acts and not to other acts of law that do not fall within this category,
including court rulings.

Consequently, the Supreme Court stressed that the view that the sanction
of invalidity, as understood in this way, applies to the acquisition of real estate
on the basis of a court ruling should be firmly rejected. This provision cannot
replace systemic solutions and undermine all the effects that an act of law in
the form of a final court ruling could have in the legal system. The fact that
the legislator decided to subject the acquisition of real estate by foreigners to
more intensive control does not mean that it wanted to undermine the princi-
ple of the binding force of final court rulings, disrupting the security of legal
transactions and leading to fundamental contradictions in the legal system.

The Supreme Court further pointed out that pursuant to Article 365 § 1
of the Code of Civil Procedure a court ruling is binding not only upon the
parties and the court that issued it, but also upon other courts and other state
and public administration bodies, and in cases provided for by law, also upon
other persons. The fact that the provisions of the AREF were not applied when
the ruling was issued does not affect its effectiveness and binding force. The
possibility of reviewing a final court ruling by means of an action to declare
it invalid should be excluded. This would essentially amount to a retrial, the
subject of which would be to assess the correctness of the court’s application
of the law in a finalised case.

Therefore, if the acquisition of real estate took place on the basis of a court
ruling, it becomes part of the purchaser’s assets. Such an acquisition may
only be considered invalid if the ruling on which the acquisition is based is
removed from legal transactions in accordance with the relevant procedural
rules (cassation appeal, extraordinary appeal), provided that there are grounds
for this under separate regulations. The Act on the Acquisition of Real Es-
tate by Foreigners does not contain any separate legal mechanisms aimed at
removing a ruling that is inconsistent with it from legal transactions. Such
a mechanism is not constituted by an action for a declaration of invalidity
of the acquisition (Article 6(2) of the AREF) as it does not serve to review
a final court ruling. Only such an understanding of Article 6(1) of the AREF
gives it a rational normative meaning, ensures its proper functionality and
allows it to be reconciled in terms of the system with other legal acts.
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It is worth noting that the aforementioned theses resulting from the Su-
preme Court resolution of 24 March 2022 are an extension of the previously
established line of judicial decisions. In the above-mentioned resolution
of 20 November 2015, TIT CZP 80/15,* the Supreme Court stressed that if
the acquisition of a right to real estate results from an act of law other than
a juridical act, it is not possible to consider that act absolutely invalid. This
would be a contradiction, because — and this needs to be emphasised — it
is the relevant legal norm that links the act in question with the effect of
acquiring a right to real estate.

Acceptance of the aforementioned position results in dual legal conse-
quences for violations of the provisions of the AREF, which is intended to
ensure state control over the acquisition of real estate by foreigners in the
public interest. This is because the legal consequences of defective juridi-
cal acts are different from those of other act of law. In the aforementioned
resolution of 24 March 2022, 111 CZP 48/22, the Supreme Court recognised
this consequence of its decision. It even noted that it may not be in line with
the intention of the legislator, but also that, for systemic reasons, it cannot
result in a different solution to this problem.

The above-mentioned position of the judiciary, shaped against the back-
ground of the provisions of the AREF, is also consistent with the statements
of a significant part of the doctrine. Already in older literature, it was noted
that the concept of invalidity of acquisition referred to in Article 6(1) of the
ARETF can easily be applied to cases of acquisition of ownership by way of
contracts (juridical acts), but that it is not so simple in situations where this
right is acquired as a result of acts to which the relevant provisions attach
such an effect (adverse possession, inheritance). Polish civil law does not
recognise the effect of invalidity of the acquisition of a specific right by
adverse possession or inheritance. As a result of an act provided for in the
regulations, a given entity acquires a right and this effect arises ex lege at
that very moment.*

It should be emphasised that the above view is not unanimously accepted
in the literature on the AREF. It is argued that the invalidity of the acquisition
of real estate referred to in Article 6(1) of the AREF as existing by operation
of law is independent of whether the acquisition takes place on the basis of
a contract or, for example, a court ruling. It is sufficient that the acquisition is

2 Supreme Court resolution of 20 November 2015, IIT CZP 80/15, LEX no. 1956351.

30 J. Kawecka-Pysz, Nabywanie nieruchomosci przez cudzoziemcéw, Warszawa 2004,
pp. 94-95; Z. Truszkiewicz, Ustawa o nabywaniu nieruchomosci przez cudzoziemcow z ko-
mentarzem, Krakow 1996, p. 62.



On the invalidity of agricultural real estate acquisition... 67

contrary to the provisions of the Act.*’ However, in the light of the arguments
put forward by the Supreme Court in the above-mentioned resolution, this
position does not currently deserve approval. In particular, the view that the
acquisition of real estate by a foreigner on the basis of an act of law other
than a juridical act, in violation of the provisions of the AREF, remains in-
valid and cannot be validated, and that its invalidity cannot be determined
on the basis of Article 6(2) of the AREF. Such a construction is foreign to
the Polish legal system, of which the AREF is an integral part.

Referring the above broad considerations concerning the regulations
contained in the AREF to the analogous issue in the ASAS, it should be
emphasised that the above-mentioned view, which has recently prevailed
in the case law of the Supreme Court, fully corresponds to the dominant
position regarding the interpretation of the legal norm resulting from Article
9(1) of the ASAS, the wording of which, as indicated above, is very similar
to that of Article 6(1) of the AREF. In the opinion of the majority of schol-
ars, the sanction of invalidity under Article 9(1) of the ASAS applies only
to acquisitions based on juridical act. This view excludes the application of
the sanction of invalidity in relation to act of law other than juridical acts
(e.g. administrative decisions, court ruling) and gives Article 9(1) of the
ASAS a rational normative meaning, ensuring its proper functionality and
allowing it to be reconciled, in terms of the system, with other legislative,
in particular the Civil Code.*

As indicated in the literature, the use of the sanction of invalidity — char-
acteristic of conventional juridical acts — in relation to other acts of law is
amisunderstanding. A breach of the provisions of the ASAS should not affect
the validity or binding force of the ruling on the basis of which the agricul-
tural property was acquired. A final court ruling is binding not only on the
parties and the court that issued it, but also on other courts and other state
and public administration bodies. Similarly, in the case of the acquisition of
agricultural real estate contrary to the provisions of the ASAS on the basis
of a final administrative decision, it should be considered that the addressee

31 1. Were$niak-Masri, Nabywanie nieruchomosci przez cudzoziemcéw w Polsce. Komen-
tarz, Warszawa 2024, pp. 112—-113.

32 T. Czech, Ksztaftowanie ustroju..., Article 9; D. Lobos-Kotowska, M. Stanko, Ustawa...,
Article 9; A.J. Szereda, Problematyka orzeczenia sqdow w ustawie o ksztaltowaniu ustroju
rolnego, “Krakowski Przeglad Notarialny” 2016, no. 4, p. 113; J. Pisulinski, O niektorych
osobliwosciach obrotu nieruchomosciami rolnymi, “Rejent” 2016, no. 5, p. 37; K. Czer-
winska-Koral, Zasady obrotu nieruchomosciami rolnymi w postegpowaniach sgdowych po
29.04.2016 r. — wybrane zagadnienia z praktyki sgdowej, cz. 2, “Przeglad Sadowy” 2018,
no. 10, pp. 93-94.
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of the defective decision is the owner of the property. Nor can one speak
of the invalidity of the acquisition of real estate by adverse possession or
inheritance.™

Acceptance of the above view also requires an appropriate view of the
“invalidity” of the acquisition of agricultural real estate through the merger
or division of commercial companies — contrary to the provisions of Article
4(1)(4)(b) of the ASAS in conjunction with Article 9(1) of the ASAS. The
doctrine points out that the act of law leading to the acquisition of real estate
in the cases described is in fact a final court decision on entry in the National
Court Register. Such a ruling may only be challenged in extraordinary pro-
ceedings — for the resumption of proceedings and a declaration of invalidity
of the proceedings, for which, however, certain conditions must be met.
It is not possible to challenge a final court decision under Article 9 of the
ASAS.*

As it appears, in terms of the ASAS, the controversy described above was
finally resolved by way of an amendment to it act made by virtue of the Act of
13 July 2023 amending the Act on the Management of Agricultural Property
of the State Treasury and certain other acts.®® Its provisions clearly stipulate
that the sanction of invalidity of the acquisition of agricultural real estate,
specified in Article 9(1) of the ASAS, is limited exclusively to acquisitions
based on juridical acts. This circumstance is also indicated in the explanatory
memorandum to the draft act, which states that “the proposed amendment
to Article 9(1) stems from the need to harmonise the approaches of various
authorities and ensure the consistency of the legal system. The acquisition
of ownership of agricultural real estate takes place not only as a result of
juridical act undertaken by sellers or buyers of agricultural real estate, but
also, for example, on the basis of rulings by courts and public administration
bodies. It is precisely in this area that there is a need to eliminate doubts as
to whether rulings by courts and public administration body may lead to the
invalidity of the acquisition of ownership rights. The invalidity referred to
in Article 9 should only apply to juridical acts, and not to court or adminis-
trative authority rulings or acts of law. The current wording of Article 9(1)
indicates that this applies to all types of real estate acquisition. However,
bearing in mind that the provision contained in Article 9(2) according to

3 W. Gonet, in: P.A. Blajer, W. Gonet, Ustawa o ksztaltowaniu..., Article 9.

3+ J. Bieluk, Przeksztatcenia spotek kapitatowych a ustawa o ksztattowaniu ustroju rol-
nego, “Przeglad Prawa Rolnego™ 2019, no. 2, p. 120.

35 Act of 13 July 2023 on the Management of Agricultural Property of the State Treasury
and certain other acts (Journal of Laws of 2023, item 1933).
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which the NASC may bring an action for annulment of a juridical act for
the reasons referred to in paragraph 1 only theoretically provides a basis
for bringing an action before a court, there is no procedure in the generally
applicable procedural regulations for bringing an action before the court for
the annulment of court rulings on the basis of which agricultural real estate
was acquired in violation of the provisions of the ASAS. The proposed
legislative amendment will make it possible to resolve the above problems
and eliminate such doubts.”*® It is nevertheless worth noting that the doubts
mentioned in the justification have already been effectively clarified by
unambiguous statements in the doctrine.

4. Selected procedural aspects
related to declaring the acquisition of real estate invalid
under the Act on Shaping the Agricultural System

Pursuant to Article 9(2) of the ASAS, in addition to persons having a legal
interest, the NASC may also bring an action for the invalidation of a legal
transaction for the reasons referred to in para. 1. In the context of this regu-
lation, a doubt has arisen in the literature as to whether the action referred to
in the provision of this Article is an action for annulment within the meaning
of Article 189 of the Code of Civil Procedure,*” or whether Article 9(2) of
the ASAS constitutes an autonomous basis for bringing an action for annul-
ment, abstracting from the conditions specified in Article 189 of the Code of
Civil Procedure.®® However, it seems that despite the above controversies,
Article 9(1) of the ASAS does not provide for a specific court procedure
under which a civil court would rule on the invalidity of the acquisition of
real estate regardless of the manner of acquisition. In particular, as indicated
above, this provision does not constitute a basis for reviewing final court
judgments by way of an action to declare them invalid. These arguments
may also be repeated with regard to administrative decisions. In the case
of acquisition of real estate, e.g. on the basis of an administrative decision
in violation of the provisions of the ASAS, it is not possible for a court to
declare the acquisition of real estate invalid on the basis of Article 9(2) of the
ASAS. In such a situation, extraordinary appeal measures provided for in the

3¢ Sejm print no. 3429 of 3 July 2023, pp. 27-28.

37 T. Czech, Ksztaltowanie ustroju..., Article 9; D. Lobos-Kotowska, M. Stanko, Usta-
wa..., Article 9.

38 J.J. Ziety, A. Kudrzycka-Szypitto, Charakter prawny..., p. 441.



70 PAWEL A. BLAJER

Code of Administrative Procedure remain available, including, in particular,
a declaration of invalidity of an administrative decision as containing a defect
causing its invalidity by operation of law (Article 156 § 1(7) of the Code of
Administrative Procedure).*

Taking the above into account, it should be concluded that in accordance
with the general principles resulting from Article 189 of the Code of Civil
Procedure, a necessary condition for pursuing a claim on this basis is for the
claimant to demonstrate that they have a legal interest. The literature indicates
that the existence of a legal interest in a claim for a declaratory judgment is
evidenced by the possibility of definitively ending the dispute between the
parties in those proceedings, while the possibility of the claimant obtaining
more complete protection through other legal action argues against its ex-
istence. This interest should therefore be understood broadly. The concept
should be interpreted taking into account broadly understood access to the
court in order to ensure adequate legal protection, which cannot be sought
through other legal action.*’ It is also worth emphasising that the standing
of'the parties in proceedings for a declaratory judgment does not necessarily
have to result from an existing legal relationship between them or from the
right that is to be the subject of the declaration. This provision does not only
introduce the requirement that the legal relationship or right to which the
proceedings relate must exist between the claimant and the defendant, but
also the condition that one of them must be a party to the legal relationship
in question.* The claimant is obliged to prove the facts justifying the legal
interest referred to in Article 189 of the Code of Civil Procedure. Further-
more, the legal interest must be consistent with the law and the principles
of social coexistence, as well as with the purpose served by Article 189 of
the Code of Civil Procedure.*

In the above context, the significance of Article 9(2) of the ASAS lies in
extending the group of entities entitled to bring action under Article 189 of
the Code of Civil Procedure. A relevant action may also be brought by the
NASC. This entity is therefore not required to demonstrate facts justifying
its legal interest. It should be assumed that Article 9(2) of ASAS creates
an independent, special legal capacity and standing to sue for the NASC,

¥ Z. Truszkiewicz, Ustawa..., p. 62.

40 0.M. Piaskowska, Kodeks postgpowania cywilnego. Komentarz. Art. 1-505(39), vol. 1,
LEX 2025, Article 189.

4 Supreme Court judgment of 31 January 2008, II CSK 378/07, LEX no. 8639538.

4 0.M. Piaskowska, Kodeks..., Article 189.
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and thus determines that this entity has a legal interest in obtaining a ruling
declaring invalidity. This interest is determined by the need to protect the
public law sphere. In relation to other entities, however, legal interest should
be assessed on general principles.

Market practice shows that most proceedings seeking to declare the ac-
quisition of real estate invalid as contrary to the provisions of the ASAS are
initiated by the NASC. An action for a declaratory judgment brought under
Article 189 of the Code of Civil Procedure should be directed against the
entity which questions the existence of a right, legal relationship or fact of
a law-creating nature, or which infringes or asserts its own rights. Therefore,
when the parties agree on the invalidity of a juridical act between them, it
seems inadmissible to bring an action for a declaratory judgment.* A judg-
ment declaring invalidity, like a judgment dismissing an action due to lack
of legal interest, has no effect on the existence and scope of the possible
invalidity of a juridical act. This is because it is a sanction of substantive
civil law, producing an effect by virtue of the law itself. Consequently, there
should be no doubt that since a juridical act concluded in violation of the
provisions of the ASAS could not lead to the effective acquisition of agri-
cultural real estate, the parties to the transaction themselves may remove
the effects of the invalid acquisition of real estate made in violation of the
Act in order to avoid a lawsuit filed by the NASC and the related court pro-
ceedings. If, pursuant to a contract drawn up in violation of the provisions
of the ASAS the purchaser was entered in the land and mortgage register,
the removal of the effects of the invalid acquisition of the real estate may, in
particular, consist in removing the inconsistency between the legal status of
the real estate resulting from the relevant land and mortgage register and the
actual legal status by initiating the appropriate land and mortgage register
proceedings.

Assuming the above, the practice applied by the NASC, which avoids
bringing actions for a declaration of invalidity of the acquisition of agricul-
tural real estate in cases where the parties to the transaction do not question
the invalidity of the acquisition and where they have taken action to remove
the effects of the invalid acquisition of real estate made in violation of the
ASAS, deserves appreciation. Moreover, the NASC, recognising certain
violations of the provisions of the ASAS, generally leaves the parties to the
juridical act free to choose the means of remedying such violations. It should
be noted that the described practice of the NASC is another argument in fa-

4 M. Gutowski, Niewaznosé..., Legalis.
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vour of the position that, under the ASAS, only the effect of the acquisition
of agricultural real estate may be affected by invalidity, and it should not
apply to the entire juridical act. If the latter view is accepted, any actions
taken by the parties, for example to amend or terminate a contract resulting
in the acquisition of real estate concluded in violation of the provisions of the
ASAS, would have no justification whatsoever, given the absolute invalidity
of the entire contract.

Conclusion

The considerations presented in this article encourage the formulation of
a conclusion about the urgent need for in-depth reflection on the sanction
in the event of a breach of the provisions of the ASAS. It is difficult not to
notice that the sanction of “invalidity of acquisition” resulting from Article
9(1) of the ASAS has not been formulated in a fully rational manner. In the
light of the doctrine and case law, it appears to be insufficient to achieve the
public law objectives of the Act. Its practical significance is limited to the
acquisition of real estate on the basis of juridical acts (i.e. mainly contracts);
as the wording of Article 9(1) of the Act does not justify the creation of an
extraordinary system of verification of acts of law other than juridical acts
by way of an action to determine their invalidity, which is unknown to the
Polish legal system.

Considering the above reservations concerning both theoretical issues
and the practical application of the ASAS, it seems reasonable to discuss
the advisability of continuing to maintain the sanction of invalidity of real
estate acquisition under this Act. On the one hand, it does not ensure the
actual effectiveness of its provisions (e.g. in relation to acts of law other than
juridical acts), and on the other hand, it raises doubts as to whether the entire
juridical act performed in a manner inconsistent with the Act is invalid, or
whether invalid is only its effect in the form of the acquisition of agricultural
real estate. As indicated above, even the classification of invalidity under the
provisions of the ASAS as absolute invalidity may raise doubts.

It therefore seems advisable to seek alternatives to invalidity as the basic
sanction in the trade in agricultural real estate. Comparative legal studies
should be of particular importance in this respect, as many legal systems
are moving away from the sanction of absolute invalidity in the public law
regulation of trade in agricultural real estate in favour of other types of in-
struments. Of fundamental importance in this regard are financial sanctions,
or so-called contestability sanctions which grant public administration bodies
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the power to demand that the parties to a juridical act terminate it or amend
its content accordingly.* These sanctions would ensure greater flexibility and
effectiveness of public law control over agricultural real estate transactions,
while contributing to the reduction of risks that inevitably accompany the
widespread use of invalidity sanctions under the ASAS.
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Per realizzare questo obiettivo, gli autori iniziano presentando le basi assiologiche, per poi
passare a un’analisi dettagliata della legge in questione. Vengono quindi esaminati 1’ambi-
to di applicazione e la funzione del preambolo, nonché I’effettiva attuazione dei valori in
esso contenuti. Nelle conclusioni, gli autori evidenziano, tra 1’altro, che il legislatore non
ha realizzato le premesse assiologiche derivanti dal principio costituzionale secondo cui la
formazione dell’ordinamento agrario dovrebbe basarsi sull’azienda agricola a conduzione
familiare. Inoltre, si sottolinea la palese mancanza di regolazioni adeguate per tali aziende,
inclusa una definizione inadeguata di esse.

Parole chiave: azienda agricola a conduzione familiare, assiologia delle norme giuridiche,
sicurezza alimentare, cambiamenti climatici

Wprowadzenie

Celem artykulu jest proba oceny, na ile przepisy ustawy o ksztaltowaniu
ustroju rolnego' realizuja wartosci, do ktorych ustawodawca si¢ odwotuje
w preambule tej ustawy?. Tre$¢ preambuty koreluje z art. 23 Konstytucji
Rzeczpospolitej Polskiej?, ktory czyni gospodarstwo rodzinne podstawg
ustroju rolnego w Polsce. Aleksander Lichorowicz wskazywal, ze ustrojo-
dawca wybral model rodzinnego gospodarstwa rolnego, tworzac ustawe
zasadnicza*. Chociaz zasada wynikajaca z art. 23 Konstytucji RP jest trakto-
wana jako deklaracja polityczna’, to zostata ona w czgéci rozwinigta w pre-
ambule u.k.u.r. Zgodnie z jej trescia przyjete w u.k.u.r. rozwigzania maja na
celu: wzmocnienie ochrony i rozwoju gospodarstw rodzinnych, ktore w mysl
Konstytucji RP stanowig podstawe ustroju rolnego Rzeczypospolitej Polskiej,
zapewnienie wlasciwego zagospodarowania ziemi rolnej w Rzeczypospolitej
Polskiej w trosce o bezpieczenstwo zywnosciowe obywateli oraz wspieranie
zroéwnowazonego rolnictwa prowadzonego zgodnie z wymogami ochrony
srodowiska i sprzyjajacego rozwojowi obszaréw wiejskich. Jednak ustawa
ta nie zawiera kompleksowych rozwiazan, ktore wpisywatyby si¢ w sze-
roki zakres przedmiotowy zawarty w jej preambule. Przepisy u.k.u.r. nie

! Ustawa z 11 kwietnia 2003 r. o ksztattowaniu ustroju rolnego (t.j. Dz.U. z 2025 r.
poz. 620; dalej: u.k.u.r.).

2 Ibidem.

* Konstytucja Rzeczypospolitej Polskiej z 2 kwietnia 1997 r. (Dz.U. Nr 78, poz. 483).

4 A. Lichorowicz, Status prawny gospodarstw rodzinnych w ustawodawstwie krajéw
Europy Zachodniej, Biatystok 2000, s. 12—13.

5 A. Lichorowicz, Konstytucyjne podstawy ustroju rolnego Rzeczypospolitej (w swietle
art. 23 Konstytucji), ,,Studia luridica Agraria” 2000, t. 1, s. 35.
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ksztattuja ustroju rolnego cato$ciowo, a sama jej nazwa nie jest adekwatna
do faktycznego zakresu regulacji®. Co wigcej, obserwowana w ostatnich
latach instrumentalizacja celow przyjmowanych przepisow powoduje,
Ze nowe rozwigzania prawne pomijajg wartosci, ktére majg realizowac.
W konsekwencji ustawodawca nie ksztattuje jednej wizji ustroju rolnego,
a raczej reaguje tylko poprzez przepisy na biezace potrzeby spoteczne czy
polityczne.

Zagadnienia analizowane w artykule byly juz czesciowo przedmiotem
innych opracowan badawczych i komentatorskich w obszarze prawa rolnego.
Do autoréw zajmujacych si¢ tym zagadnieniem mozna zaliczy¢: Aleksandra
Lichorowicza’, Stanistawa Prutisa®, Romana Budzinowskiego’, Zygmunta
Truszkiewicza!®, Konrada Marciniuka!!, Przemystawa Litwiniuka'?, Jerzego
Bieluka'’, Pawla Blajera'’, Katarzyne Leskiewicz'?, Joanng Mikotajczyk',

¢ Tak: J. Bieluk, Ustawa o ksztaltowaniu ustroju rolnego. Komentarz, Warszawa 2024,
Legalis, art. 1, nb 2; K. Marciniuk, Prawne instrumenty ingerencji wladzy publicznej w obrot
nieruchomosciami rolnymi jako srodki ksztaltowania ustroju rolnego, Biatystok 2019, s. 393;
A. Lichorowicz, Instrumenty oddziatywania na strukture gruntowg Polski w ustawie z dnia
11 kwietnia 2003 r. o ksztattowaniu ustroju rolnego, ,,Kwartalnik Prawa Prywatnego” 2004,
nr2,s. 387 in.; A. Oleszko, Prawo rolne, Warszawa 2009, s. 105.

" A. Lichorowicz, Regulacje obrotu gruntami rolnymi wedlug ustawy z 11.04.2003 r.
o ksztattowaniu ustroju rolnego na tle ustawodawstwa agrarnego Europy Zachodniej, ,,Prze-
glad Legislacyjny” 2004, nr 3; idem, Instrumenty oddziatywania..., s. 387-434; idem, Status
prawny gospodarstw rodzinnych..., s. 12—13.

8 S. Prutis, Ksztaltowanie ustroju rolnego — potrzeba nowej regulacji ustawowej, ,,Studia
luridica Agraria” 2005, t. 5, s. 168—184.

° R. Budzinowski, Problemy ogdlne prawa rolnego, Poznan 2008.

10 7. Truszkiewicz, Zakres stosowania ustawy o ksztaltowaniu ustroju rolnego po nowe-
lizacji z 2016 r., ,Rejent” 2017, nr 7.

I K. Marciniuk, Prawne instrumenty ingerencji...

12 P. Litwiniuk, Umocowanie zasad prawa rolnego w Konstytucji RP, ,,Studia Iuridica
Agraria” 2013, t. 11.

13 J. Bieluk, Pojecie gospodarstwa rodzinnego w Konstytucji oraz ustawie o ksztattowaniu
ustroju rolnego, w: S. Bozyk, A. Olechno (red.), Ustrdj panstwa, mysl polityczno-prawna,
wspolczesne systemy rzqdow. Prace ofiarowane profesorowi zw. nauk prawnych Adamowi
Jamrozowi z okazji Jego Jubileuszu, Biatystok 2018, s. 563-571.

4 P. Blajer, An optimal model of agricultural real estate transactions in the light of Pro-
fessor Aleksander Lichorowicz s research, ,,Przeglad Prawa Rolnego” 2024, nr 1.

15 K. Leskiewicz, Dysfunkcjonalnosé pojecia gospodarstwa rodzinnego w ustawie o ksztat-
towaniu ustroju rolnego, ,,Przeglad Prawa Rolnego™ 2023, nr 1, s. 25-40.

16 J. Mikotajczyk, Funkcje preambuly w ustawie o ksztattowaniu ustroju rolnego, ,,Studia
Turidica Lublinensia” 2017, nr 1.



78 JAKUB JAN ZIETY, ALEKSANDRA KUDRZYCKA-SZYPILLO

Dorotg¢ Lobos-Kotowska'’, Adama Niewiadomskiego'®, Pawta Czechow-
skiego 1 Piotra Wieczorkiewicza'®, Matgorzat¢ Korzycka® oraz Pawla Po-
pardowskiego®'. Autorzy ci wskazuja, ze u.k.u.r. nie realizuje celow, ktore
zostaty w niej wskazane. Podjete w niniejszym artykule rozwazania stanowig
uzupehienie dotychczasowych analiz nad ustrojem rolnym i jego regulacja
prawna.

Okreslony wyzej cel determinuje strukture artykutu: w pierwszej czesci
omowiono kwestie aksjologii prawa, w nastgpnej — dokonano analizy ogolnej
przepiséw u.k.u.r., zwracajac uwage na pojecie ustroju rolnego oraz rodzin-
nego gospodarstwa rolnego, w kolejnej czgsci przeanalizowano zagadnienia
dotyczace zakresu i funkcji preambuty, oraz realizacj¢ wskazanych w niej
zalozen przez przepisy ustawy o ksztattowaniu ustroju rolnego. W podsumo-
waniu autorzy wskazuja, ze ustawodawca nie zrealizowat zatozen aksjolo-
gicznych wynikajacych z konstytucyjnej zasady ksztattowania ustroju rolnego
w oparciu o rodzinne gospodarstwo rolne. Jednoczesnie zwrocili uwagg na
brak wtasciwych regulacji traktujacych o rodzinnych gospodarstwach rolnych,
w tym niewtasciwe uksztattowanie ich definicji.

1. Podstawy aksjologiczne systemu prawa —
zagadnienia ogolne

W teorii prawa warto$ci oraz prawo sg rozumiane jako swoiste zjawiska
(fenomeny)*. Wsrod zagadnien bedacych przedmiotem aksjologii wymie-
nia si¢: definiowanie wartosci, badanie ich natury, poszukiwanie podstaw
i kryteriow warto§ciowania, stworzenie katalogu warto$ci, ustalenie ich
hierarchii, jak rowniez badanie spotecznego wymiaru wartosci. W literaturze
wartos¢ definiuje si¢ jako co$, co jest znaczace, co okresla poczynania i zycie

17 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztaltowaniu ustroju rolnego, Warszawa
2020.

8 A. Niewiadomski, Gospodarstwo rodzinne jako konstytucyjna podstawa ustroju rolnego
w swietle projektu Kodeksu rolnego, ,,Przeglad Prawa Konstytucyjnego” 2023, nr 3.

19 P. Czechowski, P. Wieczorkiewicz, Problemy ingerencji prawnej w swobodg obrotu
nieruchomosciami rolnymi w ustawie o ksztaltowaniu ustroju rolnego i jej wplyw na inter-
pretacje ustawodawstwa krajowego, ,,Studia luridica Agraria” 2005, t. 5, s. 25 i n.

2 M. Korzycka, Kontekst historyczno-polityczny i naukowy normy konstytucyjnej o ustro-
Jju rolnym panstwa polskiego, w: L. Bosek (red.), Prawo i panstwo. Ksigga jubileuszowa
200-lecia Prokuratorii Generalnej Rzeczpospolitej Polskiej, Warszawa 2017, s. 154—174.

21 P. Popardowski (red.), Ustawa o ksztaltowaniu ustroju rolnego. Komentarz, 2025,
Legalis.

22 A. Kociolek-Peksy, M. Stepien, Leksykon socjologii prawa, Warszawa 2013, s. 1.
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czlowieka?. Wartos$ci nie stanowia elementow systemu prawa, ale sg jego
sktadnikami wyrazanymi bezposrednio w normach albo posrednio poprzez
zachowania bedace przedmiotem obowigzku, interpretowane jako przejaw
okreslonych preferencji prawodawcy?*. Kazda z warto$ci i norm prawnych
moze mie¢ uzasadnienie odwolujace si¢ do tych uznawanych przez spote-
czenstwo (uzasadnienie aksjologiczne) lub tych ustanowionych przez pod-
miot, ktéremu przypisuje si¢ wtadz¢ nad innymi podmiotami (uzasadnienie
tetyczne). Z tego wzgledu w doktrynie wskazuje sie¢, ze normy danego syste-
mu prawnego znajdujg uzasadnienie aksjologiczne w odpowiednio uporzad-
kowanym systemie wartosci, ktorym realizacja norm prawnych ma stuzy¢®.

Zasady maja odzwierciedlenie w podstawowych aktach prawnych dane-
go systemu, a prawo ma za zadanie chroni¢ wyrazone przez normy prawne
warto$ci’®. Nie zawsze jednak powigzanie wartosci z normami prawnymi
jest zadaniem prostym. Podmiot tworzacy lub stosujacy prawo nie odwotuje
si¢ wprost do okreslonych wartosci. W doktrynie zjawisko to jest okreslane
jako ,,neutralizacja aksjologiczna prawa”.

Jedna z zasad konstytucyjnych wprowadza art. 23 Konstytucji RP (gospo-
darstwo rodzinne jako podstawa ustroju rolnego)®®. Konstrukcja tego prze-
pisu nie zawiera szczegotowych odniesien do sposobu, w jaki ustawodawca
miatby uksztaltowac ustroj rolny, stawiajac w jego centrum gospodarstwo
rodzinne, co wywotato kontrowersje na gruncie interpretacji tego przepisu®.
W doktrynie wskazuje si¢, ze przepis ten ksztattuje zasade drugiego szczebla.
Oznacza to, ze uszczegotawia 1 konkretyzuje zasady pierwszego szczebla,
ktore z reguty sg ogdlniejsze, a w przypadku art. 23 Konstytucji odnosi si¢
do spotecznej gospodarki rynkowe;j*°.

2 K. Kosior, Wartosé, w: S. Jedynak (red.), Mafa encyklopedia filozofii, Bydgoszcz —
Lublin 2002, s. 404.

2 M. Kordela, Systemowos¢ aksjologiczna prawa, ,,Acta Universitatis Wratislaviensis.
Przeglad Prawa i Administracji” 2016, nr 104, s. 91.

3 Z. Ziembinski, Wartosci konstytucyjne. Zarys problematyki, Warszawa 1993, s. 7.

2 Ibidem, s. 7.

21 K. Patecki, Aksjologia prawa, w: A. Kojder (red.), Socjologia prawa. Gtéwne problemy
i postacie, Warszawa 2014, s. 1-7.

2 A. Bisztyga, Gospodarstwo rolne jako kategoria konstytucyjne. Wykladnicze uwagi
do art. 23 Konstytucji RP, w: P. Litwiniuk (red.), Samorzgd terytorialny w procesie rozwoju
gospodarczego obszarow wiejskich: 25 lat doswiadczen — nowe wyzwania, Warszawa 2016,
s. 94-96.

¥ J. Mikotajczyk, Funkcja przepisu art. 23 Konstytucji RP z 1997 roku, w: L. Zacharko,
A. Matan, D.Gregorczyk (red.), Administracja publiczna — aktualne wyzwania, Katowice
2015,s.351in.

30 7. Ziembinski, Wartosci konstytucyjne..., s. 7, 3639, 42, 47, 55-57 i 84.
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Z art. 23 Konstytucji RP wynika, ze w ramach ustroju gospodarczego
panstwa nalezy wyodrebni¢ szczegdlny ustrdj — ustroj rolny*'. W orzecz-
nictwie Trybunatu Konstytucyjnego wskazuje si¢, ze przepis ten okresla
,Swoiste cechy ustroju gospodarczego w rolnictwie™?, a takze ,,zasadg, na
ktorej oparty jest wewnetrzny ustrdj rolny panstwa polskiego™. Przyznanie
zawartej w tym przepisie normie rangi zasady powinno nadawac jej szcze-
g06lng role w tworzeniu przepisow prawa rangi ustawowej, a takze przy ich
stosowaniu*. Do takiej funkcji odwotuja si¢ w uzasadnieniach wyroki TK.
Trybunat wskazywal, ze zasada ochrony gospodarstw rodzinnych nakazuje
wladzom publicznym tak ksztaltowac ustrdj rolny, aby zapewni¢ tym go-
spodarstwom nalezyte wsparcie®.

Jednak w doktrynie art. 23 Konstytucji traktowany jest jako ,,norma
programowa’*®. Stusznie wskazuje si¢, ze wokot tej zasady powinny by¢
tworzone przepisy majace wypetniac i tworzy¢ ustroj rolny?’. Panstwo
powinno wiec tworzy¢ przepisy, ktore powinny wspiera¢ gospodarstwa ro-
dzinne w zakresie gospodarczym, spotecznym, finansowym, wprowadzajac
regulacje chronigce interesy ich wtascicieli**. Ochrona taka powinna by¢
realizowana w réznych galeziach prawa, np. podatkowego, cywilnego™®.
Mimo ze art. 23 stanowi zasad¢ drugiego stopnia i wyklucza si¢ mozliwos¢
wywodzenia bezposredniej skutecznosci tego przepisu®, to w doktrynie
mozna znalez¢ stanowiska, ze niedopuszczalne jest tworzenie praw, ktorych
rezultatem, nawet posrednim, mogloby by¢ ograniczenie lub ostabienie
gospodarstw rodzinnych.

31 W. Borysiak, w: M. Safjan, L. Bosek (red.), Konstytucja RP, t. 1. Komentarz do
art. 1-86, 2016, Legalis, art. 23, nb 17.

32 Tak wyrok TK z 7 maja 2014 r., K 43/12, OTK-A 2014, Nr 5, poz. 50.

33 Zob. uzasadnienie wyroku TK z 11.05.2005 r., K 18/04, OTK-A 2005, Nr 5, poz. 49,
pkt 18.4.

3% J. Mikotajczyk, Funkcje preambuly w ustawie o ksztaltowaniu ustroju rolnego, ,,Studia
Turidica Lublinensia” 2017, nr 1, s. 137.

35 Zob. uzasadnienie wyroku TK z 7 maja 2014 r., K 43/12, OTK-A 2014, Nr 5, poz. 50,
pkt4.2.4.

3¢ A. Oleszko, Uznanie rodzinnego gospodarstwa rolnego jako konstytucyjnej podstawy
polskiego ustroju rolnego (uwagi do Konstytucji z dnia 2 kwietnia 1997 r,), ,,Rejent” 1997,
nr 5, s. 81-83; A. Lichorowicz, Konstytucyjne podstawy..., s. 119.

37 J. Mikotajczyk, Funkcje preambuly..., s. 137.

3 W. Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2009, s. 30.

3 W. Borysiak, w: M. Safjan, L. Bosek (red.), Konstytucja RP, t. 1, art. 23, nb 33-34.

40" A. Lichorowicz, Konstytucyjne podstawy..., s. 119—120; T. Kurowska, Gospodarstwo
rodzinne w swietle art. 23 Konstytucji RP, Czgstochowa 2004; s. 51; A. Niewiadomski,
Gospodarstwo rodzinne..., s. 141-153.
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Istotne jest rowniez to, ze rodzinne gospodarstwa rolne nie mogg tracic¢
swojej funkcji ekonomicznej. Prowadzenie gospodarstwa powinno speliaé
reguty optacalnosci*'. Na funkcje¢ ekonomiczng wskazuje rowniez orzecz-
nictwo TK. W wyroku z 5 wrzeénia 2007 r. Trybunat przyjat, ze art. 23
Konstytucji ma ,,stanowi¢ efektywng forme gospodarowania, pozwalajaca
prowadzi¢ produkcje rolng w celu nie tylko zapewnienia »godziwego«
utrzymania rodzinom rolniczym, ale takze najpelniejszego zaspokojenia
potrzeb spoleczenstwa”?. W doktrynie mozna roéwniez znalez¢ stanowiska
krytyczne wobec wprowadzenia art. 23 Konstytucji — jako przepisu pokazu-
jacego brak wizji panstwa na polityke rolna. Z tego wzgledu dyskusja toczy
si¢ migdzy uznaniem tego przepisu jako normotworczego lub jako jedynie
deklaratywnej zapowiedzi polityczne;.

Jak wskazuje Zygmunt Ziembinski, ,,cele prawa rozpatruje si¢ z punktu
widzenia zamierzen podmiotow, ktérym przypisuje si¢ tworzenie prawa,
przy czym jest dalsza sprawa, czy zamierzenia te rzeczywiscie pojawity si¢
w $wiadomosci tych oséb, czy tez przypisuja je prawodawcy prawnicy”*.
W tym ujeciu to prawo wyznacza jednostce w spoteczenstwie okreslony
zespot wzorow zachowania, ktore sa oczekiwane*. Dlatego wedhug doktryny
ustawodawca zobowigzany jest do — przynajmniej szczatkowej — regula-
cji kwestii struktury oraz dziatalnosci rodzinnych gospodarstw rolnych*.
W tak odczytywanym art. 23 Konstytucji RP mozemy poszukiwaé podstaw
aksjologicznych m.in. ograniczen w nabywaniu nieruchomosci, ograniczen
w wywlaszczaniu nieruchomosci, ksztaltowania struktury agrarej, przyzna-
nia panstwu prawa pierwokupu czy prawa nabycia* — o ile miatyby stuzy¢
realizacji zasady ochrony rodzinnych gospodarstw rolnych jako podstawy
ksztaltowanego ustroju rolnego panstwa. Przepisy u.k.u.r. mialty mozliwos¢

4 Opinia Rady Legislacyjnej z 26 lutego 2016 r. o projekcie ustawy o wstrzymaniu
sprzedazy nieruchomosci Zasobu Wtasnosci Rolnej Skarbu Panstwa oraz zmianie niekto-
rych ustaw (RL-0302-5/16) — na podstawie projektu przygotowanego przez M. Kalinskiego,
A. Wyrozumska, K. Wéjtowicza, M. Wiacka, M. Bojarskiego i D. Kijowskiego, za: M. Wia-
cek, Konstytucyjne aspekty ograniczen obrotu nieruchomosciami rolnymi, w: P. Litwiniuk
(red.), Kwestia agrarna. Zagadnienia prawne i ekonomiczne, Warszawa 2016, s. 105-106.

42 Wyrok TK z 5 wrze$nia 2007 r., sygn. akt P 21/06, Legalis nr 85857.

4 Z. Ziembinski, Wstegp do aksjologii dla prawnikéw, Warszawa 1990, s. 77-78.

4 Tbidem.

4 C. Banasinski, Konstytucyjne podstawy ustroju gospodarczego, w: M. Wierzbowski,
H. Gronkiewicz-Waltz (red.), Prawo gospodarcze. Zagadnienia administracyjnoprawne,
Warszawa 2009, s. 31; R. Budzinowski, Czynniki rozwoju prawa rolnego, w: S. Prutis
(red.), Polskie prawo rolne u progu Unii Europejskiej, Biatystok 1998, s. 37; W. Borysiak,
w: M. Safjan, L. Bosek (red.), Konstytucja RP, t. 1, art. 23, nb 34.

4 W. Borysiak, w: M. Safjan, L. Bosek (red.), Konstytucja RP, t. 1, art. 23, nb 44.



82 JAKUB JAN ZIETY, ALEKSANDRA KUDRZYCKA-SZYPILLO

wpisania si¢ w realizacj¢ wyrazonej w art. 23 Konstytucji RP zasady, jednak
realizujg ja w niewielkim stopniu, cho¢ poprzez swoja nazwg ustawa aspiruje
do uznania jej za ,.konstytucj¢ ustroju rolnego”.

2. Ustawa o ksztaltowaniu ustroju rolnego -
ogolna charakterystyka

W doktrynie przyjmuje si¢, ze ustrdj rolny panstwa to uktad stosunkow
wlasnos$ciowych i innych form organizacji produkcji w rolnictwie, jak
réwniez formy organizacji rynku rolnego®’. Pojecie to odwotuje si¢ do po-
gladow Andrzeja Stelmachowskiego, ktory wskazywat, Ze pojecie ustroju
rolnego ma dwa ujecia: wezsze 1 szersze. Ustroj rolny w waskim ujeciu
obejmuje wlasno$¢ w rolnictwie oraz inne stosunki prawne determinujace
prowadzenie produkcji rolnej, w ktorych zakres uprawnien jest ,,pochod-
ny” od uprawnien wlascicielskich (np. umowy dzierzawy gruntow rolnych
oraz inne umowy zawierane z wlascicielem). Natomiast w szerszym ujeciu
ustrdj rolny uwzglednia rowniez wystepowanie powigzan funkcjonalnych
miedzy rolnictwem a ustrojem spoteczno-gospodarczym panstwa in genere®.
Mozna wigc przyjaé, ze pojecie ustroju rolnego obejmuje normy ustrojowe
regulujace bezposrednio lub posrednio prowadzenie dziatalno$ci wytworczej
w rolnictwie, przy czym powinny one uwzglednia¢ kierunki wyznaczane
przez uwarunkowania spoteczno-gospodarcze wskazane w Konstytucji RP.

W doktrynie wskazuje si¢, ze ustroj rolny ma charakter dynamiczny*
iulega zmianom zgodnie z ewolucja preferencji ustawodawcy co do ksztaltu
relacji spoteczno-gospodarczych w rolnictwie®. Jednak zmianom moga takze
ulega¢ polityki panstwowe, ktore nalezy rozumiec jako zbiorowe dziatania po-
dejmowane w odpowiedzi na najwazniejsze problemy spoteczne®'. Natomiast
przyjete normy ustrojowe wskazujace na kierunek ksztaltowania ustroju rol-
nego powinny by¢ state, gdyz wynikaja z aktu rangi konstytucyjnej, a ponadto
powinny uwzglednia¢ aksjologiczne aspekty wprowadzanych rozwigzan
prawnych. Ustroj rozumiany bowiem jako ogot norm prawnych regulujacych

47 K. Marciniuk, Prawne instrumenty ingerencji..., s. 31; D. Lobos-Kotowska, M. Stanko,
Ustawa o ksztaftowaniu..., s. 21; M. Korzycka, Instytucje prawa rolnego, Warszawa 2019,
s. 30-31; P. Popardowski (red.), Ustawa o ksztattowaniu..., art. 1.

4 A. Stelmachowski, w: J. Selwa, A. Stelmachowski, Prawo rolne, Warszawa 1970, s. 20.

4 P. Popradowski (red.), Ustawa o ksztaltowaniu..., art. 1.

50 K. Marciniuk, Prawne instrumenty ingerencji..., s. 32.

S A. Zybata, Polityki publiczne. Doswiadczenia w tworzeniu i wykonywaniu programéw
publicznych w Polsce i w innych krajach. Jak dziala panstwo, gdy zamierza/chce/musi roz-
wiqgzaé zbiorowe problemy swoich obywateli?, Warszawa 2012, s. 3.
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strukture i zasady funkcjonowania panstwa nie powinien ulega¢ zmianom.
Tym samym dynamika zmian powinna i moze dotyczy¢ stosowanych polityk
wzgledem produkcji rolnej. Polski ustawodawca ksztattuje roznego rodzaju
polityki, przede wszystkim oparte na r6znym stopniu interwencjonizmu
panstwowego (chociazby Wspoélnej Polityce Rolnej)*2. Tworzg one sposdb
prowadzenia dzialan wspierajacych rolnictwo, jednak trudno uznac¢, ze moga
zmieni¢ normy prawne ksztattujace ustrdj rolny w Polsce.

Polityki majg bowiem odmienny charakter — ksztattuja dziatania pan-
stwa ukierunkowane na osiagnigcie okreslonych celoéw, z reguly zmiennych
W czasie, nie za$ na uksztattowanie trwatych relacji ustrojowych. Przyznanie
priorytetu pewnym warto$ciom konstytucyjnym nazywane jest w doktrynie
nieformalng zmiang konstytucji. Konstytucyjne priorytety sa rozumiane jako
konkretne zasady konstytucyjne, ktorym nadawane jest wicksze znaczenie
niz innym. Nie sg one state, stanowia bowiem odpowiedz na zmieniajacy si¢
pod wzgledem spotecznym, ekonomicznym i politycznym kontekst sytuacyj-
ny>’. Obecne przekonanie o koniecznos$ci stosowania preferencji na rzecz
sektora rolnego jest przede wszystkim pochodng oddziatywania czynnikow
spotecznych i politycznych zwigzanych z wytwarzaniem rolniczym. Takie
dziatania wynikaja z motywacji spoteczno-gospodarczej dla interwencji
panstwowej w sektorze rolnym*!. Mozna jednak zauwazy¢ powolne zmiany
wynikajace z roznic w podejsciu do wspierania dziatalnos$ci wytworczej™.
Ksztaltowanie struktury agrarnej jest waznym — cho¢ nie jedynym — elemen-
tem ksztattowania ustroju rolnego. Natomiast u.k.u.r. przede wszystkim regu-
luje ten aspekt wbrew przyjetemu tytutowi oraz tresci preambuty*®. Jednym
z powodow takiego podejscia jest uznanie, ze ziemia stanowi podstawowy
czynnik niezb¢dny do wytwarzania rolniczego®’. Dlatego ustawodawca
wprowadza przepisy regulujace ksztaltowanie stosunkéw wiasnosciowych
w rolnictwie i form korzystania z gruntdéw rolnych oraz wprowadzajace
szczegb6lne wymagania dla obrotu nieruchomos$ciami rolnymi*®. Wydaje si¢

2 P. Czechowski, Prawo rolne, Warszawa 2019, s. 77-82.

53 D. Lis-Staranowicz, K. Doktor-Bindas, Constitutional priorities as an example of sub-
stantive amendment of the constitution, ,,Torufiskie Studia Polsko-Wtoskie” 2021, t. 17, s. 109.

4 ].S. Zegar, Konkurencyjnos¢ ekonomiczna versus konkurencyjnos¢ spoleczna, ,,Prace
Naukowe Uniwersytetu Ekonomicznego we Wroctawiu” 2012, nr 246, s. 563—573.

55 P. Popradowski (red.), Ustawa o ksztattowaniu..., art. 1.

% Tbidem.

7 R. Budzinowski, Problemy ogdlne..., s. 43; R. Pastuszko, Dostep do zasobu gruntow
rolnych w procesach globalizacji. Zagadnienia prawne, Lublin 2019, s. 115-116.

8 P. Popradowski (red.), Ustawa o ksztaltowaniu..., art. 1.
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wigc, ze w ten sposob ustawodawca chee zapewni¢ efektywne wykorzystanie
ziemi jako zasobu $rodowiska naturalnego dla produkcji rolniczej™.

Jak stusznie wskazuje Aleksander Lichorowicz, nawet gdyby pojecie
ustroju rolnego ograniczy¢ do ksztaltowania stosunkow wlasnosciowych, to
u.k.u.r. nadal odnosi si¢ jedynie do wybranych kwestii wlasno$ciowych®.
W niewielkim stopniu przepisy tej ustawy dotycza ksztaltowania ustroju
rolnego jako catosci, skupiajac si¢ na ograniczeniach zwigzanych z obrotem
nieruchomos$ciami rolnymi oraz zagadnieniami obszarowymi. Takie zato-
zenie regulacyjne powoduje, Ze nie mozna tej ustawy uznac za ksztattujaca
ustroj rolny nawet przy jego waskim rozumieniu®'. Co wigcej, wbrew zato-
zeniu przepisy u.k.u.r. nie rozwigzuja problemow strukturalnych rolnictwa
dotyczacych kwestii obszarowych®?,

3. Zakres i funkcja preambutly
ustawy o ksztattowaniu ustroju rolnego

Preambute okresla si¢ jako uroczysty wstep poprzedzajacy wlasciwy
tekst aktu prawnego, wyjasniajacy glowne motywy, zasady i cele aktu®.
Najczesciej pojawia si¢ ona w aktach prawnych o szczegdlnym znaczeniu,
takich jak konstytucje. Preambuta to takze integralna czes$¢ aktu normatyw-
nego, ujeta z reguty w formie artykutéw lub paragrafow, zawierajaca m.in.:
wskazanie adresatow danej regulacji prawnej i podmiotu uchwalajacego,
okreslenie spoteczno-politycznej genezy tekstu prawnego, charaktery-
styke zasadniczej tre$ci regulacji, okreslenie motywow i celow wydania
danego aktu normatywnego, w tym wartosci, ktore przyswiecaly ustawo-

52 A. Jurcewicz, P. Popardowski, Ksztaltowanie struktury agrarnej w Polsce — kilka
refleksji na tle ustawy z 14 kwietnia 2016 r. o wstrzymaniu sprzedazy nieruchomosci Zasobu
Wiasnosci Rolnej Skarbu Panstwa oraz o zmianie niektorych ustaw, ,,Studia Prawnicze”
2016, nr 4, s. 68 i n.; A. Jurcewicz, Wplyw ustawy z dnia 14 kwietnia 2016 r. o wstrzymaniu
sprzedazy nieruchomosci Zasobu Wlasnosci Rolnej Skarbu Panstwa na ksztaltowanie ustroju
rolnego — zagadnienia wybrane, ,,Studia luridica Agraria” 2017, t. 15, s. 217-234.

8 Tak A. Lichorowicz, Instrumenty oddzialywania..., s. 387 i n. Poglad ten jest aktualny
rowniez obecnie. Tak: D. Lobos-Kotowska, M. Stanko, Ustawa o ksztaltowaniu ustroju
rolnego. Komentarz, LEX/el. 2023, art. 1.

o' D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu..., s. 21; J. Bieluk, Ustawa
o ksztattowaniu, art. 1, nb 2.

2 A. Lichorowicz, Instrumenty oddziatywania..., s. 387; K. Marciniuk, Prawne instru-
menty ingerencji..., s. 407.

6 Zob. prezentowane w doktrynie definicje preambuty: R. Krajewski, Preambuly aktow
normatywnych znaczenie i zestawienie, Bydgoszcz 2019, s. 13—17.
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dawcy®. Celem jej wprowadzenia jest m.in. wskazanie przez ustawodawece,
w jaki sposob powinny by¢ interpretowane przepisy aktu normatywnego®.
Preambuta pozwala na odtworzenie przyjmowanych przez ustawodawce
zatozen legislacyjnych oraz podstaw aksjologicznych uchwalonych roz-
wigzan prawnych.

Jesli chodzi o znaczenie preambuty, nalezy wymieni¢ dwa poglady. Zgod-
nie z pierwszym, mimo ze tre$¢ preambuly wptywa na kwestie interpreta-
cyjne, to ona sama nie ma charakteru normotworczego®. Zgodnie z drugim
pogladem preambuta jest istotng czes$cia aktu prawnego i chociaz sama nie
wywoluje skutkow prawnych dla jego adresatéw, to nie oznacza, ze jest
pozbawiona znaczenia normatywnego®’. To, ze ustawodawca wprowadzit
w u.k.u.r. preambute, powinno swiadczy¢ o szczegolnej roli tego aktu nor-
matywnego w istniejacym porzadku prawnym®. Nalezy ja odczytywac jako
wskazanie celu wprowadzenia rozwigzan prawnych®. Jednak w odniesieniu
do u.k.u.r. poza deklaracjami w samym akcie nie znajdujemy wszystkich
rozwigzan prawnych wypekiajacych tres¢ preambuty.

Preambuta zamieszczona w u.k.u.r. ma charakter formalny i materialny’.
Jest elementem aktu normatywnego, a jednocze$nie jej cze$¢ stanowi art. 1
u.k.u.r. W tym przepisie ustawodawca wskazat zasady ksztattowania ustroju
rolnego, wsrod ktorych wymienia: 1) poprawe struktury obszarowej gospo-
darstw rolnych; 2) przeciwdziatanie nadmiernej koncentracji nieruchomosci
rolnych; 3) zapewnienie prowadzenia dziatalnosci rolniczej w gospodar-
stwach rolnych przez osoby o odpowiednich kwalifikacjach; 4) wspieranie
rozwoju obszaréw wiejskich; 5) wdrazanie i stosowanie instrumentéw wspar-
ciarolnictwa; 6) aktywna polityke rolng panstwa. Trudno dostrzec realizacje
tak nakreslonych w tresci preambuly zasad w poszczegolnych przepisach
u.k.u.r.”! Dochodzi tu wigc do rozejscia si¢ ujetych w preambule, obejmuja-
cej art. 1 uwk.ur, celow ustawy i faktycznego powodu jej wprowadzenia’.

8 Tak. J. Mikotajczyk, Funkcje preambuly..., s. 1321 133. Zob. M.E. Stefaniuk, Pream-
buta aktu normatywnego w doktrynie oraz procesie stanowienia i stosowania prawa w latach
1989-2007, Lublin 2009, s. 24-25.

8 L. Morawski, Wstep do prawoznawstwa, Warszawa 2016, s. 117.

6 J. Mikotajczyk, Funkcje preambuly...,s. 131 in.

D. Lobos-Kotowska, M. Stanko, Ustawa o ksztaftowaniu..., s. 18.
J. Mikotajczyk, Funkcje preambuty..., s. 132 1 133.
Z. Truszkiewicz, Zakres stosowania ustawy..., s. 97-98.

0 J. Mikotajezyk, Funkcje preambuty..., s. 134.

" P. Popradowski (red.), Ustawa o ksztaltowaniu..., art. 1; J. Mikotajczyk, Funkcje
preambulty...,s. 1321 133.

2 J. Mikotajczyk, Funkcje preambuly..., s. 136.
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Wsrod przyczyn takiego stanu Aleksander Lichorowicz wskazywat realizacje
celu politycznego — zapobiezeniu niekontrolowanego wykupywania ziemi
przez cudzoziemcdw — oraz pospiech przy pracach legislacyjnych”. Podobne
zapatrywania na przyczyny fragmentaryzacji przepisow u.k.u.r. w stosunku
do art. 1 zaprezentowala Teresa Kurowska, widzgc we wprowadzeniu takich
rozwigzan cel polityczny™. Warto tez przywota¢ stanowisko Joanny Miko-
fajczyk, ktora jako cel wprowadzenia u.k.u.r. uznata zapewnienie kontroli
obrotu wlasnosciowego nieruchomosciami rolnymi, wskazujac przy tym, ze
cel ten determinowat sposob definiowania w ustawie pojecia gospodarstwa
rodzinnego™. Warto wspomnie¢, ze wymienione w preambule cele realizu-
ja zasade wynikajgca z art. 23 Konstytucji RP i mogg stanowi¢ podstawe
budowy ustroju rolnego przy zatozeniu, ze waznym jego elementem bedzie
zapewnienie funkcjonowania rodzinnych gospodarstw rolnych.

Cho¢ pojawiaja si¢ gltosy w dyskusji, czy tres¢ preambuty odnosi si¢
do pierwotnej tre$ci u.k.u.r., czy do pdzniejszych wersji’®, to nie ma ona
wigkszego znaczenia praktycznego. Preambule nalezy odnosi¢ do catego
aktu normatywnego, gdyz ukazuje ona, w jaki sposob ustawodawca ujmuje
wartosci, wypehiajac tresciag dyrektywe wynikajaca z art. 23 Konstytucji RP.

Podsumowujac, mozna przywota¢ twierdzenia wnioskodawcow dotycza-
ce powodow wprowadzenia preambutly ,,Preambuta ma shuzy¢ wszystkim
Polakom, ktorzy czytaja ustawe; chcemy tutaj zwrdci¢ uwagge na to, jakim
waznym problemem jest sprawa ochrony i rozwoju gospodarstw rodzin-
nych””’. Mimo to ustawa nie realizuje tak okreslonego celu. Tak sformu-
lowana preambuta nie powinna by¢ odnoszona do jednej ustawy, ale do
catego systemu prawnego ksztattujacego ustrdj rolny. Dopiero przy takiej
zmianie systemowej mogtaby ona stanowi¢ wartosciowy element aksjolo-
giczny prawa rolnego. Umieszczenie jej w tym konkretnym akcie prawnym,
a nie w ,.kodyfikacji prawa rolnego”, ogranicza jednak wynikajace z niej
cele wytacznie do przepiséw u.k.u.r. Wynika to zar6wno z konstrukcji tego
aktu normatywnego, zasad legislacji, jak i z podstawowej, interpretacyjnej,
funkcji samej preambuty, zwtaszcza jesli bedziemy korzysta¢ z wyktadni
funkcjonalnej lub celowosciowej, a takze systemowe;].

 A. Lichorowicz, Instrumenty oddzialywania..., s. 387-388.

™ T. Kurowska, Ochrona gospodarstwa rodzinnego — uwagi de lege lata i de lege ferenda,
»Studia luridica Agraria” 2009, t. 8, s. 21.

5 J. Mikotajczyk, Funkcje preambuly..., s. 135.

76 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu...,s. 17.

77 Komisja Nr 23, s. 43.
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4. Realizacja celow wskazanych w preambule u.k.u.r.
przez przepisy tej ustawy

Ustawodawca, skupiajac si¢ na swoim rzeczywistym celu wprowadze-
nia przepisoOw u.k.u.r., podporzadkowat mu zakres szczegotowej regulacji
wprowadzanej poszczegolnymi przepisami. Podporzadkowanie biezagcym
potrzebom spowodowato, ze nawet przyjete rozwigzania nie w pelni reali-
zuja aksjologiczne cele wymienione w preambule oraz zasady wynikajace
z art. 23 Konstytucji RP. Za przyktad moze postuzy¢ wprowadzona definicja
gospodarstwa rodzinnego (art. 5 u.k.u.r.), ktéra opiera si¢ na poj¢ciu rolnika
indywidualnego (art. 6 u.k.u.r.). W doktrynie wskazuje si¢ na rozbieznos¢
miedzy definicjg gospodarstwa rodzinnego wskazang w art. 5 u.k.u.r. a jego
koncepcja wynikajacg z art. 23 Konstytucji RP. Do czasu uchwalenia u.k.u.r.
brak byto legalnej definicji pojecia gospodarstwa rodzinnego. Aleksander Li-
chorowicz juz w 1995 r. wskazywal, ze stworzenie nowego statusu prawnego
gospodarstwa rolnego bytoby jednoczesnie okazja do ponownego spojrzenia
na przepisy dotyczace obrotu gruntami’®,

Przestanki uznania gospodarstwa za rodzinne nie przewiduja prowadzenia
go przez rodzing — chociazby w rozumieniu przepisdéw o ubezpieczeniach
spotecznych™. Odwolanie si¢ do pojecia rolnika indywidualnego, kwalifikacji
rolniczych, zamieszkania, norm obszarowych, prowadzenia gospodarstwa
nie realizuje wartosci aksjologicznych®. Juz samo odwotanie si¢ do pojecia
rolnika indywidualnego powoduje, ze gospodarstwo rodzinne moze by¢
prowadzone przez pojedyncza osobg spetniajaca okreslone warunki. A to juz
trudno uzna¢ za ,,rodzinne” gospodarstwo®'. Zgodnie z definicja gospodar-
stwa rodzinnego w u.k.u.r. nie musi ono shuzy¢ celom rodzinnym, a zdarza
si¢, ze z uwagi na normy obszarowe osoby bedace jedng rodzing prowadza

8 A. Lichorowicz, O instytucji rodzinnego gospodarstwa rolnego — de lege ferenda,
~Rejent” 1996, nr 7-8, s. 34.

W doktrynie byly wyrazane postulaty, aby gospodarstwo rodzinne byto oparte na
pracy wlasnej rolnika i jego bliskiej rodziny. Zob. A. Lichorowicz, O instytucji rodzinnego
gospodarstwa rolnego..., s. 36-37; idem, Status prawny gospodarstw rodzinnych w ustawo-
dawstwie krajow Europy Zachodniej, Bialystok 2000, s. 233-236. Szerzej o mozliwych do
przyjecia definicjach rodziny: K. Czerwinska-Koral, Kryterium rodziny w definicji gospodar-
stwa rodzinnego — glos w dyskusji, ,,Roczniki Administracji i Prawa” 2025, nr 1, s. 323-336
wraz z przywolang tam literatura; K. Leskiewicz, Dysfunkcjonalnosc pojecia gospodarstwa
rodzinnego..., s. 25-40.

8 P. Litwiniuk, Umocowanie zasad prawa rolnego..., s. 119-130; A. Niewiadomski,
Gospodarstwo rodzinne..., s. 145; K. Czerwinska-Koral, Kryterium rodziny..., s. 323-336.

81 A. Niewiadomski, Gospodarstwo rodzinne..., s. 145.
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odrebne gospodarstwa. W tym ujeciu trudno tez znalez¢ przepisy odwotujace
si¢ do zrownowazonego rozwoju rolnictwa czy nawet gospodarstwa rodzin-
nego®. Ustawodawca nie si¢ga do kryterium ekonomicznego dochodu wy-
starczajacego do utrzymania rodziny z efektow prowadzenia gospodarstwa
rolnego. W doktrynie pojawiajg si¢ glosy o koniecznosci stworzenia nowe;j
definicji, ktorej podstawa byloby odwotanie si¢ do ekonomicznego pojecia
przedsigbiorstwa rodzinnego, co jest cickawg propozycja dla ustawodawcy®.
Obowiazujaca definicja gospodarstwa rodzinnego nie odwotuje si¢ do pojecia
rodziny wspolnie prowadzacej gospodarstwo’*.

Definicja zawarta w art. 5 u.k.u.r. nie nawigzuje tez do kwestii srodo-
wiskowych, bezpieczenstwa zywnosci czy wielofunkcyjnosci rolnictwa®.
A przeciez rownowaga mig¢dzy potrzebami ekonomicznymi, spotecznymi
i srodowiskowymi jest wpisana w istote celow wynikajacych z wartosci, jakie
zawarte sg w art. 23 Konstytucji RP, oraz celow wskazanych w preambule
u.k.u.r.* Taki sposob realizacji zasady konstytucyjnej oraz preambuty u.k.u.r.
nalezy uzna¢ za niewystarczajacy®’.

Z uwagi na to, ze preambuta u.k.u.r. ma charakter ztozony, cele ustawo-
dawcy nalezy odczytywaé rowniez z uwzglednieniem jej art. 1%, moéwigcym
0 poprawie struktury obszarowej gospodarstw rolnych, a przeciwdziatanie
nadmiernej koncentracji nieruchomosci rolnych mozna uzna¢ za czgsciowo
zrealizowane w tre$ci przepisOw ustawy.

Gospodarstwa rolne nie powinny by¢ nadmiernie rozdrobnione, ale za-
sadne jest tez unikanie nadmiernej koncentracji nieruchomosci rolnych®.

82 P. Popradowski (red.), Ustawa o ksztaltowaniu..., art. 1.

8 K. Czerwinska-Koral, Kryterium rodziny..., s. 325.

8 W. Zigtara, Gospodarstwa rodzinne w Polsce. Stan i kierunki rozwoju, ,,Problemy
Drobnych Gospodarstw Rolnych” 2018, nr 4, s. 93.

8 J. Mikotajczyk, Funkcje preambuty..., s. 138.

8 J. Bieluk, Zmiana paradygmatu prawa rolnego, ,,Studia Iuridica Agraria” 2015, t. 13,
s. 70 wraz ze wczesniejsza literatura.

87°S. Prutis, Status rodzinnego gospodarstwa rolnego w polskim prawie rolnym (ocena
stanu regulacji), w: P. Litwiniuk, Prawne mechanizmy wspierania i ochrony rolnictwa ro-
dzinnego w Polsce i innych panstwach Unii Europejskiej, Warszawa 2015, s. 20.

8 J. Mikotajczyk, I. Nowak, On the dissonance between the legislature’s actual and
declared objectives of shaping the agricultural system, ,,Studia Prawnicze KUL” 2024, nr 4,
s.531in.

8 Opinia Rady Legislacyjnej z 26 lutego 2016 r. o projekcie ustawy o wstrzymaniu
sprzedazy nieruchomosci Zasobu Wiasno$ci Rolnej Skarbu Panstwa oraz zmianie niektd-
rych ustaw (RL-0302-5/16) — na podstawie projektu przygotowanego przez M. Kalinskiego,
A. Wyrozumska, K. Wéjtowicza, M. Wiacka, M. Bojarskiego i D. Kijowskiego. M. Wigcek,
Konstytucyjne aspekty ograniczen..., s. 105-106.
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Analiza poszczegolnych przepisow prowadzi do wniosku, ze uregulowano
przede wszystkim obrot nieruchomos$ciami rolnymi (m.in. wprowadzajac
kwalifikacje nabywcow, ograniczenia obszarowe, instrumenty prawa od-
kupu czy prawa nabycia). Wprowadzone przepisy realizuja cel rzeczywisty
ustawodawcy, tj. ograniczenie obrotu nieruchomosciami rolnymi, jednak nie
majg znaczagcego wptywu na ksztattowanie struktury rodzinnych gospodarstw
rolnych, a szerzej nawet — gospodarstw rolnych, co potwierdzaja prowadzone
badania®. Stusznie wskazuje wigc Konrad Marciuniuk, ze ,,zamiast tworzy¢
instrumenty stymulujace przeksztatcanie struktury obszarowej polskiego
rolnictwa, ustawa ta koncentruje si¢ de facto na konserwacji status quo
i pelni funkcje co najwyzej ochronng, zabezpieczajac rolnikéw indywidu-
alnych przed konkurencjg w zakresie nabywania nieruchomosci rolnych
przez inwestorow kapitatowych spoza sektora rolnego. Wydaje sie, ze ta
niewatpliwie korzystna funkcja ustawy nie wyczerpuje potrzeb, jakie stoja
przed polskim rolnictwem w zakresie przeksztatcen struktury obszarowej
w kierunku struktur trwale podnoszgcych wydajnos¢ produkcji, a zarazem
dochodowos¢ polskiego rolnictwa™'. W dalszym ciggu przewazaja bowiem
mate gospodarstwa, ktore wyrdznia niska rentowno$¢ utrudniajaca zagwaran-
towanie odpowiednich dochodéw dla utrzymania rodziny rolnika®. W tym
stanowisku jasno wida¢, jak nalezy odczytywaé motywy wprowadzania
przepiséw u.k.u.r. — jako wypeienie spotecznych oczekiwan wprowadzenia
zakazu sprzedazy gruntéw rolnych innym niz obywatele Polski lub pozosta-
tych panstw cztonkowskich, a takze ograniczanie nadmiernej koncentracji
gruntow rolnych”.

Preambuta u.k.u.r. nie odnosi si¢ do ograniczenia obrotu gruntami rol-
nymi. Wprowadzenie stuzacych temu celowi instrumentow prawnych nie
jest wiec zgodne z aksjologicznymi podstawami dotyczacymi ksztattowania
ustroju rolnego, ktérego podstawa bytoby rodzinne gospodarstwo rolne.
Mozna si¢ zgodzi¢, ze tego typu instrumenty moglyby stanowic jeden z ele-
mentow ksztattowania struktury obszarowe;j, ale powinny by¢ wprowadzane
wraz z innymi instrumentami kierowanymi bezposrednio do gospodarstw

% E.J. Szymanska, J. Maj, Zmiany powierzchni gospodarstw w Polsce w latach 2010—
2017, ,,Roczniki Naukowe Ekonomii Rolnictwa i Rozwoju Obszaréw Wiejskich” 2018,
t. 105, s. 56; P. Popradowski (red.), Ustawa o ksztattowaniu..., art. 1; A. Kudrzycka-Szypitto,
Konstrukcja prawna ograniczen w zbywaniu nieruchomosci rolnych, Olsztyn 2025.

1 K. Marciniuk, Prawne instrumenty ingerencji..., s. 393.

%2 P. Popradowski (red.), Ustawa o ksztattowaniu..., art. 1; B. Jezynska, Polskie struktury
agrarne w perspektywie 20 lat Wspélnej Polityki Rolnej, ,,Przeglad Prawa Rolnego” 2024,
nr2,s. 51-66.

% P. Popradowski (red.), Ustawa o ksztaltowaniu..., art. 1.
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rodzinnych, nie za$ jak obecnie do kazdego rodzaju gospodarstwa rolnego.
Mozna nawet pokusi¢ si¢ o stwierdzenie, ze wobec nierealizowania aksjolo-
gicznych podstaw wynikajacych z art. 23 Konstytucji RP przepisy te stanowia
nieproporcjonalng ingerencj¢ ustawodawcy w obroét nieruchomosciami. Za
takg interpretacja moze przemawiac¢ wielo$¢ zmian wprowadzajacych nowe
zwolnienia i wylgczenia spod stosowania przepisow o ograniczeniach obrotu
nieruchomosciami rolnymi od 2016 r.

Warto tez przywota¢ opini¢ Rady Legislacyjnej dotyczacej projektu
u.k.u.r.: ,uzasadnienie projektu ustawy — w czesci dotyczacej wskazania
interesu publicznego przemawiajgcego za wprowadzanymi zmianami — jest
w pewnym stopniu nickonsekwentne. Z jednej strony, projektodawca przy-
woluje istotne wartosci, ktoérych ochrona jest niewatpliwym obowigzkiem
wladz publicznych w RP — bezpieczenstwo zywnosciowe panstwa, potrzeba
zapewnienia wykorzystania gruntdw rolnych w celach rolniczych, utrzyma-
nie istniejgcego arealu gruntow rolnych i zapewnienie ich wtasciwego wy-
korzystania, niepogarszanie wiasciwosci produkcyjnych gleb, przywracanie
utraconych wartos$ci gruntom rolnym. Z drugiej strony, w uzasadnieniu pro-
jektu podkresla sig, ze w dniu 1.5.2016 1. konczy si¢ 12-letni okres ochronny
za zakup polskiej ziemi rolnej przez cudzoziemcéw, zapisany w traktacie
o przystapieniu Polski do UE. Zdaniem Rady Legislacyjnej nie jest jasne,
jakiego typu zagrozenia dla interesu publicznego wynikaja z zakonczenia ww.
okresu ochronnego i w jaki sposob te zagrozenia mogg by¢ wyeliminowane
przez opiniowany projekt”*. Opinia ta wskazuje takze na rzeczywiste cele
wprowadzenia u.k.u.r. Z tego wynika, Ze uzasadnienie do projektu ustawy jest
dobrym zrodtem poznania rzeczywistych motywow projektodawcow. Ina-
czej mozna byloby oceni¢ obowigzujace przepisy, jezeli realizowatyby one
cele zwigzane z budowa ustroju rolnego a nie faktyczny cel ustawodawcy —
ograniczenie obrotu gruntami rolnymi. Powigzanie istniejacych rozwigzan
ze wsparciem gospodarstw rodzinnych i ich funkcji, np. ekonomicznych,
pozwolitoby na aksjologiczne uzasadnienie wprowadzenia tak daleko ida-
cych ograniczen. Trudno w przepisach u.k.u.r. znalez¢ regulacje odnoszace
si¢ do wspierania rozwoju obszarow wiejskich, wdrazania i stosowania
instrumentow wsparcia rolnictwa czy aktywnej polityki rolnej panstwa. Za
takie przepisy nie mozna uzna¢ prawa KOWR do nabywania nieruchomosci
rolnych czy procesow zwiazanych ze sprzedaza nieruchomosci lub ich dzier-
zawa. Przepisy u.k.u.r. nie odnoszg si¢ do bezpieczenstwa zywnos$ciowego
obywateli ani wspierania zrbwnowazonego rolnictwa prowadzonego zgod-

% Opinia RL, pkt IT ppkt 6.
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nie z wymogami ochrony §rodowiska i sprzyjajacego rozwojowi obszaréw
wiejskich, mimo ze taka deklaracja zawarta jest w preambule. Nie wydaje
si¢, aby wystarczajace byto wskazanie, ze cel ten moze by¢ realizowany
przez odpowiednig gospodarke ziemig rolng, w wyniku ktorej m.in. powstaja
produkty spozywcze w ilo§ciach zapewniajacych wyzywienie ludnosci za-
mieszkatej w naszym kraju®. Wprowadzenie do preambuty wymienionych
wyzej celow przypuszczalnie jest poklosiem pomystu stworzenia ,.konsty-
tucji” ustroju rolnego, nie za$ szczatkowej regulacji w niewielkim zakresie
realizujgcej wymienione w niej cele. Preambuta bardziej pasuje do innego
typu aktu normatywnego o charakterze kodyfikacji.

Podsumowanie

Przedstawiona analiza pokazuje, ze aksjologia prawa powinna mie¢
duze znaczenie w procesie tworzenia norm prawnych, ale takze ich stoso-
wania. Wyjasnienie aksjologicznych przyczyn wprowadzenia konkretnych
rozwigzan prawnych nie moze znajdowac si¢ w preambule do tego aktu
czy w uzasadnieniu do jego projektu. Mozna jednak zauwazy¢ tendencje
do czestych i wielokrotnych zmian tych samych przepisow prawa, co rodzi
pytanie o trwatos¢ ich aksjologicznych podstaw. Wida¢ rowniez tendencje
ustawodawcy do wprowadzania rozwiazan odbiegajacych od pierwotnych
aksjologicznych zatozen, aby osiagna¢ krotkotrwaty cel. W takich przypad-
kach zaburzeniu ulega konstrukcja aksjologicznych podstaw norm prawnych.
Przyktadem obu tych tendencji sg przepisy u.k.u.r. Ustawodawca, tworzac
preambute tej ustawy, odwotal si¢ do zasady konstytucyjnej wyrazone;j
w art. 23 Konstytucji RP. Co wiecej, rozszerzyt jej znaczenie, ujawniajac
cele, ktore ta ustawa mialaby realizowac.

Preambuta u.k.u.r. nosi cechy preambuty ztozonej, pelnej w znaczeniu
formalnym i materialnym®® — jednak w samej ustawie trudno dopatrywac si¢
realizacji wszystkich jej zatozen. Jezeli preambula miata stanowi¢ element
wskazujacy na cele i podstawy aksjologiczne wprowadzanych rozwiazan, to
ustawodawca nie zrealizowal tego zamierzenia. Rozwigzania normatywne
zostaly ograniczone w zasadzie do kwestii ograniczen obrotu nieruchomoscia-
mi rolnymi. Nawet jezeli ograniczenia te miaty na celu wspieranie rozwoju
gospodarstw rodzinnych, to w praktyce taki skutek nie zostat w znaczacy
sposob osiggniety. W doktrynie stlusznie wigc wskazuje sie, ze w akcie tym

% J. Mikotajczyk, Ograniczenia w nabywaniu nieruchomosci rolnych a bezpieczeristwo
zywnosciowe, ,,Przeglad Prawa Publicznego” 2024, nr 6, s. 113 i n.
% J. Mikotajczyk, Funkcje preambuly..., s. 143.
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trudno dopatrywac si¢ realnego wplywu wspierania gospodarstw rodzinnych
na poprawe struktury obszarowej czy na bezpieczenstwo zywnosciowe®. Co
wigcej, juz w samym zatozeniu przepisow ustawy tkwi jej najwazniejszy
problem. Przyjeta definicja gospodarstwa rodzinnego nie odnosi si¢ do fun-
damentalnego — jak mogtoby si¢ wydawac — pojecia rodziny®. To powoduje,
ze ustawa nie realizuje aksjologicznych podstaw nie tylko zasady wskaza-
nej w art. 23 Konstytucji RP, ale takze preambuty u.k.u.r. W konsekwencji
wprowadzane rozwigzania skutkuja nadmiernymi restrykcjami w obrocie
nieruchomos$ciami rolnymi. Tak tworzony system prawny staje si¢ dysfunk-
cyjny, a wprowadzone instrumenty prawne nie pozwalaja osiagnaé celow
deklarowanych przez ustawodawce w preambule u.k.u.r.”

Na gruncie normatywnym ustawodawca powinien wplywaé na wypel-
nienie deklaratywnych zasad normami prawnymi realnie wspierajagcymi
rozwoj rodzinnych gospodarstw rolnych. Przepisy powinny to realizowac
m.in. przez zwigkszenie areatu rodzinnych gospodarstw rolnych, tak by mo-
gly nie tylko spetia¢ funkcje produkcyjne, ale takze zapewnia¢ realizacje
zasad ochrony $rodowiska i klimatu oraz gwarantowa¢ odpowiedni dochod
rodzinnym gospodarstwom rolnym. Wprowadzajac u.k.u.r., ustawodawca
nie stworzyt spdjnego systemu ksztaltowania ustroju rolnego. By¢ moze nie
jest to obecnie mozliwe, a podejmowane proby stworzenia kodeksu rolne-
go — ktory kompleksowo regulowatby ustroj rolny — z zatozenia sg skazane
na niepowodzenie.
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Labelling alcoholic beverages
as an instrument of consumer health protection -
legal aspects

Etichettatura delle bevande alcoliche
e salvaguardia della salute dei consumatori — aspetti giuridici

Alcoholic beverages are a special type of food as their consumption carries significant health
and social risks. Given these risks, it is necessary to introduce instruments aimed at reduc-
ing this consumption. One such instrument is the regulations on the content and manner in
which information on the labels of alcoholic beverages is conveyed to potential customers.
The author presents EU and Polish regulations on the labelling of alcoholic beverages and
provides a critical analysis of these regulations. He argues in the conclusion that the current
rules governing the labelling of alcoholic beverages are insufficient to ensure that consum-
ers can make informed choices about alcoholic beverages and in consequence, and fail to
achieve successfully the key objective of food law, i.e. the protection of consumer health.
De lege ferenda the author proposes changes to regulations at both the EU and national level
to ensure that the labelling of alcoholic beverages contributes to raising public awareness
of the negative health and social effects of alcohol consumption and enables consumers
to make informed choices between alcoholic and non-alcoholic beverages. In the author’s
opinion, the content and aesthetics of alcoholic beverage labels should discourage alcohol
consumption rather than promote alcoholic beverages and increase alcohol sales and, conse-
quently, consumption, as is the case under the current legal framework.

Keywords: food labelling, warning labels, alcoholic beverages, health care, food law

Le bevande alcoliche sono un tipo particolare di alimento, il cui consumo comporta gravi
rischi per la salute e la societa. Per ridurre questi rischi, ¢ necessario introdurre strumenti
mirati a limitarne il consumo, tra cui regolazioni riguardanti il contenuto e la presentazione
delle informazioni riportate sulle etichette. L’autore presenta le regolazioni europee e nazi-
onali in materia di etichettatura delle bevande alcoliche e ne effettua un’analisi critica. Nella
parte conclusiva, I’autore afferma che le disposizioni attuali sono insufficienti per garantire
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scelte consapevoli ai consumatori € non riescono pienamente a realizzare 1’obiettivo prin-
cipale del diritto alimentare: la tutela della salute dei consumatori. “De lege ferenda, 1’au-
tore propone di introdurre modifiche alle regolazioni sia a livello dell’Unione sia nazionale,
affinché le etichette promuovano una maggiore consapevolezza sociale riguardo ai danni
alla salute e agli effetti sociali del consumo di alcol. In questo modo si favorirebbero scelte
informate tra bevande alcoliche e analcoliche. Secondo 1’autore, le etichette delle bevande
alcoliche dovrebbero scoraggiare il consumo di alcol sia con il loro contenuto che con la loro
estetica, anziché promuovere le bevande alcoliche e aumentarne le vendite e, di conseguen-
za, il consumo, come avviene nell’attuale quadro giuridico.

Parole chiave: etichettatura alimentare, avvisi di sicurezza, bevande alcoliche, tutela della
salute, diritto alimentare

Introduction

Alcohol is a psychoactive substance with intoxicating and addictive
properties. Scientific evidence indicates that alcohol consumption, due to its
intoxicating, toxic and addictive properties, is associated with many health
risks (injuries, liver disease, cancer and cardiovascular disease), that may
affect non drinkers as well.! Alcohol causes many diseases and has a nega-
tive impact on the nervous system, respiratory system, circulatory system,
immune system, skeletal system, endocrine system and digestive system.>
There is growing evidence that any level of alcohol consumption is associ-
ated with health risks.? Excessive consumption of alcoholic beverages leads
to a disease called alcoholism, which is a set of repetitive self-destructive
behaviours that have a powerful impact on social and health relationships
and affect many other areas of life, causing its destruction.* Furthermore,
alcoholism is a disease that affects the entire family and becomes a significant
factor in its dysfunctionality.’

' Global alcohol action plan 2022-2030, WHO, Geneva 2024, p. iv and 1, https://iris.
who.int/bitstream/handle/10665/376939/9789240090101-eng.pdf?sequence=1 [accessed on
2.09.2025].

2 M. Skoczek, K. Grzyb, B. Wanot, Alkoholizm. Leczenie i skutki, in: B. Wanot, A. Bisku-
pek-Wanot, A. Deryng-Dziuk (eds.), Problemy zdrowia publicznego, vol. 1, Cz¢stochowa
2020, p. 107.

3 Global alcohol action plan..., p. 4.

4 M. Skoczek, K. Grzyb, B. Wanot, Alkoholizm. Leczenie..., p. 107.

° J. Berlinska, Rodzina alkoholowa jako przyktad rodziny dysfunkcyjnej, in: J. Dziedzic,
J. Klimek (eds.), Wspomoc uzaleznionych od alkoholu. Refleksja psychologiczno-teologiczna,
Krakow 2017, p. 74.
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The harmful effects of alcohol consumption are widely known, especially
for young and particularly vulnerable consumers.® It is noted that alcohol is
the greatest risk factor — even greater than tobacco use — for diseases among
people aged 15 to 49 worldwide.” The harmful effects of alcohol consumption
are a significant public health issue in the EU.* Alcohol abuse, as a social
phenomenon, increases the risk of domestic violence and is an indirect
cause of more than 200 diseases and mental disorders. Approximately 40%
of people addicted to alcohol also suffer from other mental disorders. The
social costs associated with alcohol abuse in the European Union amount to
approximately 125 billion EUR per year.’

The harmful effects of alcohol consumption on health are far-reaching
and extend beyond drinkers to others, to include victims of drink-driving
and interpersonal violence, as well as children with foetal alcohol spectrum
disorders.'” Psychoactive substance use and disorders are major causes of
various types of injuries, including road traffic injuries and violence.!!

Cultural norms and traditions associated with alcohol consumption, as
well as powerful commercial interests, are obstacles to the implementation
of effective measures which might reduce alcohol-related harm.!> Dominant
social norms that support drinking behaviour and ambiguous messages about
the harms and benefits of drinking encourage alcohol consumption, delay
appropriate health-seeking behaviour, and undermine community action.!?

¢ Council Conclusions on an EU strategy on the reduction of alcohol-related harm (2015/C
418/03) (OJ EU, 16.12.2015, C 418), p. 6; Council Conclusions on cross-border aspects in
alcohol policy — tackling the harmful use of alcohol (OJ C 441, 22.12.2017), p. 3; Opinion of
the European Committee of the Regions — The need for and way towards an EU strategy on
alcohol-related issues (2017/C 207/12) (OJ C 207, 30.6.2017), p. 61; Report from the Com-
mission to the European Parliament and the Council regarding the mandatory labelling of the
list of ingredients and the nutrition declaration of alcoholic beverages COM/2017/058 final.

7 Opinion of the European Committee of the Regions — The need for and way towards
an EU strategy...

8 Communication from the Commission to the European Parliament and the Council,
Europe’s Beating Cancer Plan, Brussels, 3 February 2021, COM(2021) 44 final, para. 3.3.

> M. Skoczek, K. Grzyb, B. Wanot, Alkoholizm. Leczenie..., p. 108; M. Kopera, M. Woj-
nar, Epidemiologia problemow i zaburzen zwigzanych z uzywaniem alkoholu, in: M. Wojnar
(ed.), Medyczne aspekty uzaleznienia od alkoholu, Warszawa 2017.

10 Global alcohol action plan...

" Global status report on alcohol and health and treatment of substance use disorders,
WHO, Geneva 2024, https://www.who.int/publications/i/item/9789240096745 [accessed
on 2.09.2025].

12 Global alcohol action plan..., p. iv.

3 Tbidem, p. 1.
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One of the factors contributing to the decline in alcohol consumption is
growing public awareness of the negative health and social consequences of
alcohol consumption and its causal links not only to alcohol-induced mental
disorders, interpersonal violence and suicides, but also to various types of
cancer, liver disease and cardiovascular disease.'* The lack of awareness of
the negative impact of alcohol consumption on the health and safety of the
population is influenced by insufficient regulation of the marketing of alco-
holic beverages and the existence of positive commercial messages about
alcoholic beverages.'” It is therefore important to implement instruments
which contribute to raising public awareness of the risks and harms associ-
ated with alcohol consumption and its impact on the health and well-being
of individuals, families and society as a whole.

The aim of this article is to attempt to answer the question of whether the
current regulations on the labelling of alcoholic beverages are sufficient to
achieve the key objective of food law, i.e. the protection of consumer health,
and to consider possible legislative changes that could contribute to raising
public awareness of the negative effects of alcohol consumption and, conse-
quently, to reduce its consumption. The article focuses exclusively on one of
the instruments used to reduce the consumption of alcoholic beverages, i.e.
the information provided on the labels of alcoholic beverages. However, what
is beyond the scope of this discussion are the issues concerning restrictions
on the availability (sale) of alcoholic beverages, excise duty, restrictions on
advertising alcoholic beverages, and the impact of information campaigns
and social media on shaping social attitudes towards alcohol consumption.

1. The definition of alcoholic beverages

Before discussing issues related to the labelling of alcoholic beverages, it
is reasonable to clarify the concept of “alcoholic beverage” itself, especially
since there is no legal definition of this concept in EU law. Therefore, refer-
ring to everyday language, alcoholic beverages should be considered to be
beverages that contain ethyl alcohol, a chemical substance obtained through
alcoholic fermentation, which is a colourless liquid with a characteristic
taste and smell. It must first be determined whether alcoholic beverages
understood in this way can be considered foodstuffs. The definition of food

14 Tbidem, p. 6.
15 Tbidem, p. 2.
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contained in Article 2 of Regulation 178/2002'¢ is extremely broad, as it
covers all products and substances intended to be, or reasonably expected
to be ingested by humans. The scope of this definition excludes, inter alia,
medicinal products, narcotics and psychotropic substances, but does not ex-
clude beverages containing alcohol intended for human consumption. There
is therefore no doubt that such beverages constitute food.

However, bearing in mind the information provided at the outset about the
harmful effects of alcohol on health (including the high risk of addiction and
the associated health consequences), as well as the social effects of consum-
ing alcoholic beverages, there is no doubt that for this reason alone, alcoholic
beverages constitute a special category of foodstuffs. For this category, is
necessary to introduce regulations and other measures at the national, EU and
international levels to prevent and reduce alcohol consumption.'” It is worth
noting that alcohol remains the only psychoactive and addictive substance
with a significant impact on the health of the global population which is not
controlled at international level by legally binding regulatory instruments.'®
This makes the EU and national regulations all the more important.

Despite the lack of a legal definition of alcoholic beverages in EU law, the
term is used in many legislative acts. From the point of view of the subject
matter of this article, Regulation 1169/2011" and Regulation 1924/2006%°
deserve special attention. They refer to “beverages containing more than
1.2% alcohol by volume.” The specific requirements provided for in these
regulations apply to this category of beverages (as discussed below). On the
basis of these two regulations alone, it could therefore be concluded that
under EU law, an alcoholic beverage is understood to be a beverage with an

16 Regulation (EC) No. 178/2002 of the European Parliament and of the Council of
28 January 2002 laying down the general principles and requirements of food law, establishing
the European Food Safety Authority and laying down procedures in matters of food safety
(OJEUL 31 of 1.2.2002), p. 1.

17 A set of global actions and proposals for measures which can be implemented at national
level have been outlined in the WHO document Global alcohol action plan...

18 Tbidem, p. 5.

19 Regulation (EU) No 1169/2011 of the European Parliament and of the Council of
25 October 2011 on the provision of food information to consumers, amending Regulations
(EC) No 1924/2006 and (EC) No 1925/2006 and repealing Commission Directive 87/250/
EEC, Council Directive 90/496/EEC, Commission Directive 1999/10/EC, Directive 2000/13/
EC of the European Parliament and of the Council, Commission Directives 2002/67/EC and
2008/5/EC and Commission Regulation (EC) No 608/2004 (OJ EU L 304 0f22.11.2011), p. 18.

20 Regulation (EC) No 1924/2006 of the European Parliament and of the Council of 20 De-
cember 2006 on nutrition and health claims made on foods (OJ EU L 404 of 30.12.2006), p. 9.
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alcohol content of more than 1.2% by volume. However, when determining
the meaning of the term “alcoholic beverage” in EU law, other legislative acts
regulating various issues related to beverages containing alcohol, including
those introducing specific categories of alcoholic beverages, must also be
taken into account.

Regulation 2019/787*' contains a definition of “spirit drinks” which
are explicitly classified as a type of “alcoholic beverages” (although the
definition of alcoholic beverages itself is not included in this Regulation),
and one of the requirements for a beverage to be considered a spirit drink
is a minimum alcohol content of 15% by volume.? In addition to spirit
drinks,* alcoholic beverages also include wine and certain other categories
of wine sector products, as well as aromatised wine sector products. The
definitions of wine and other categories of wine sector products are set out
in the Annex to Regulation 1308/2013.%* Although the definition of wine
and other categories of wine sector products (e.g. liqueur wine, sparkling
wine, wine from dried grapes, wine from overripe grapes) does not mention
the fact that these are alcoholic beverages, most of these definitions indicate
a minimum alcohol content that significantly exceeds 1.2% vol.* This alone

2l Regulation (EU) No 2019/787 of the European Parliament and of the Council of
17 April 2019 on the definition, description, presentation and labelling of spirit drinks, the
use of the names of spirit drinks in the presentation and labelling of other foodstuffs, the
protection of geographical indications of spirit drinks, the use of ethyl alcohol and distillates
of agricultural origin in alcoholic beverages, and also repealing Regulation (EC) No 110/2008
(OJEUL 130 0f 17.5.2019), p. 1.

22 According to Article 2 of Regulation No 2019/787, a spirit drink is an alcoholic bev-
erage which meets specific requirements (including a minimum alcohol content of 15% by
volume, except for egg liqueur, which has an alcohol content of 14%).

2 Regulation 2019/787, Annex I, identifies and defines in detail 47 categories of spirit
drinks for which the minimum alcoholic strength by volume — with the exception of egg
liqueur — has been set at well above 15% (including rum, whisky, brandy, vodka, flavoured
vodka, gin, liqueur, egg liqueur, various types of spirit). These categories are legal names
(and therefore these names are used on labels). However, a spirit drink that does not meet the
requirements specified for any of these categories uses the legal name “spirit drink.”

2 Regulation of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing
Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC)
No 1234/2007 (OJ EU L 340 0f 20.12.2013), p. 671.

2 In accordance with Annex VII, Part II, para. 2 of Regulation 1308/2013, for example,
““Wine’ means the product obtained exclusively from the total or partial alcoholic fermentation
of fresh grapes, whether or not crushed, or of grape must. Wine has [...] an actual alcoholic
strength of not less than 8.5 % volume provided that the wine derives exclusively from grapes
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allows them to be classified, without any doubt, as alcoholic beverages, in
the light of the two key regulations on food labelling referred to above (i.e.
1169/2011 and 1924/2006).

However, in certain categories of wine products, the alcohol content
is less than 1.2% by volume (e.g. grape must).?® In addition, Regulation
2021/2117% introduced amendments to Regulation 1308/2013, including the
possibility of de-alcoholising certain products in the wine sector (primarily
wine). In accordance with the adopted regulation (Article 119(1)(a)(i) of
Regulation 1308/2013), if, as a result of the dealcoholisation process, the
actual alcoholic strength of the product is no more than 0.5 % by volume, such
product shall be designated as “de-alcoholised.”” The term “de-alcoholised”
(French: desalcoolisé, German: entalkoholisierter, Spanish: desalcoholizado,
Italian: dealcolizzato, Polish: odalkoholizowany) clearly indicates that such
a beverage is not an alcoholic beverage, as it has been deprived of alcohol.
Therefore, among wine sector products (including wine), there may also
be beverages that are not alcoholic beverages, but only if they are labelled
as “de-alcoholised.” Aromatised wine products are defined in Regulation
251/2014% and refer to products obtained from wine sector products to which
flavourings have been added.’® The definitions of individual categories of
aromatised wine products state that these are beverages with an actual alcohol

harvested in wine-growing zones A and B referred to in Appendix I to this Annex, and of not
less than 9 % volume in other wine-growing zones.”

26 In accordance with Annex VII, Part I1, para. 10, ““Grape must’ means the liquid product
obtained naturally or by physical processes from fresh grapes. An actual alcoholic strength
of the grape must of not more than 1% volume is permissible.”

27 Regulation (EU) 2021/2117 of the European Parliament and of the Council of 2 De-
cember 2021 amending Regulations (EU) No 1308/2013 establishing a common organisation
of the markets in agricultural products, (EU) No 1151/2012 on quality schemes for agricul-
tural products and foodstuffs, (EU) No 251/2014 on the definition, description, presentation,
labelling and protection of geographical indications of aromatised wine products, and (EU)
No 228/2013 laying down specific measures for agriculture in the outermost regions of the
Union (OJ EU L 435 of 6.12.2021), p. 262.

2 In the case of partial de-alcoholisation, the actual alcohol content of the product is
greater than 0.5% vol. but is below the minimum actual alcohol content by volume for the cat-
egory before dealcoholisation, and such a product is referred to as “partially de-alcoholised.”

» Regulation (EU) No 251/2014 of the European Parliament and of the Council of
26 February 2014 on the definition, description, presentation, labelling and the protection
of geographical indications of aromatised wine products and repealing Council Regulation
(EEC) No 1601/91 (OJ EU L 84 0f20.3.2014), p. 14.

30 Aromatised wine products are divided into the following categories: aromatised wines;
aromatised wine-based drinks; aromatised wine-product cocktails.
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content significantly exceeding 1.2% vol.*' and therefore, in this case too,
they should undoubtedly be considered alcoholic beverages.

Alcoholic beverages also include beer, which, however, has not only
not been defined, but also has not been separately regulated in any EU food
law legislation. In this regard, reference should be made to EU regulations
laying down rules on excise duty imposed on the consumption of, inter alia,
alcohol and alcoholic beverages.? These provisions indicate that the cate-
gory of alcoholic beverages includes various types of products designated
by specific CN codes.** (obtained by fermentation, including wine, beer,
cider, perry and mead, as well as spirit drinks obtained by distillation) with
an actual alcohol content exceeding 1.2% vol. (and in the case of beer with
an actual alcohol content exceeding 0.5% vol.).>* For the purposes of excise
duty, “beer” has also been defined and is understood to mean any product
classified under code CN 2203 or any product containing a mixture of beer
and non-alcoholic beverages classified under code CN 2206, provided that
in each case the actual alcohol content of these products exceeds 0.5% by
volume.*® The tariff codes referred to in this definition are included in the
Combined Nomenclature contained in Annex 1 to Regulation 2658/87 of
23 July 1987 on the tariff and statistical nomenclature and on the Common
Customs Tariff (code 2203 covers “beer obtained from malt” and code 2206
covers “other fermented beverages” (for example, cider, perry, mead, saké
and mixtures thereof). It is also worth noting that the Combined Nomen-
clature includes Chapter 22 entitled “non-alcoholic beverages, alcoholic
beverages and vinegar” and the introductory notes to this chapter explain

31 For aromatised wines, not less than 14.5% vol., for aromatised wine-based drinks, not
less than 4.5% vol., for aromatised wine-product cocktails, above 1.2% vol.

32 Article 1(1)(b) of Council Directive 2020/262 of 19 December 2019 laying down the
general arrangements for excise duty (OJ EU L 58 of 27.12.2020, p. 4) states that products
subject to excise duty (excise goods) are alcohol and alcoholic beverages covered by Directives
92/83/EEC and 92/84/EEC, and, in addition, Article 32 of that Directive, which specifies the
circumstances to be taken into account in determining whether excise goods are intended
for the personal use of a private individual; it sets maximum quantities for spirit drinks,
intermediate products, wines and beers.

33 The Combined Nomenclature is contained in Annex I to Council Regulation (EEC)
No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common
Customs Tariff (OJ EU L 256 0f 31.9.1987), p. 1.

3 Articles 1-23 of Directive 92/83/EEC of 19 October 1992 on the harmonisation of the
structures of excise duties on alcohol and alcoholic beverages (OJ EU L 316 of 31.10.1992),
p. 21.

35 Article 2 of Directive 92/83/EEC.
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that in heading 2202, the term “non-alcoholic beverages” means beverages
with an alcohol content not exceeding 0.5% by volume.

An analysis of all the above-mentioned EU regulations therefore makes it
possible to conclude that, despite the lack of a legal definition of an alcoholic
beverage, under EU law, beverages with an actual alcohol content exceeding
0.5% by volume should be considered alcoholic beverages, with the obli-
gation to provide information on the alcohol content arising only when its
content in a beverage, including an alcoholic beverage, exceeds 1.2% vol.

In turn, in Polish law, the definition of an alcoholic beverage is contained
in the Act of 26 October 1992 on Upbringing in Sobriety and Counteracting
Alcoholism.* According to Article 46(1) of this Act, an alcoholic beverage
is “a product intended for consumption, containing ethyl alcohol of agricul-
tural origin in a concentration exceeding 0.5% by volume.”*” In addition, the
Excise Duty Act*® also contains a definition of alcoholic beverages, assuming
that alcoholic beverages within the meaning of this Act include ethyl alco-
hol, beer, wine, fermented beverages and intermediate products, and then
in subsequent articles, it defines individual types of alcoholic beverages by
referring to the Combined Nomenclature, while specifying the minimum
alcohol content, which in the case of beer is 0.5% by volume, and in the
case of other types is set at a significantly higher level (exceeding 1.2%).
Originally, prior to the amendment introduced on 14 June 2002, an alcoholic
beverage within the meaning of this Act was defined as a product contain-
ing ethyl alcohol in a concentration exceeding 1.5%.* In statutes passed in
Poland during the interwar period, some restrictions explicitly stated that
they applied to beverages “containing any amount of alcohol” and other

3% Act of 26 October 1992 on Upbringing in Sobriety and Counteracting Alcoholism
(consolid. text: Journal of Laws of 2023, item 215).

37 Originally, prior to the amendment introduced on 14 June 2002, an alcoholic beverage
within the meaning of this Act was defined as a product containing ethyl alcohol in a con-
centration exceeding 1.5%.

3% Act of 6 December 2008 on Excise Duty (consolid. text: Journal of Laws of 2022,
item 143).

3 The Acts of 10 December 1959 and 27 April 1956 on combating alcoholism prohibited
the sale of alcoholic beverages, e.g. in educational and childcare facilities, as well as in hospi-
tals and sanatoriums. However, most of the restrictions provided for in these acts concerned
beverages containing more than 4.5% alcohol (e.g. there was a ban on selling such beverages
to minors under the age of 18).

40 In the Act of 21 March 1931 on Restrictions on the Sale, Serving and Consumption
of Alcoholic Beverages (an anti-alcohol act), most of the restrictions applied to beverages
containing more than 4.5% alcohol, and in the Act of 23 April 1920 on Restrictions on the
Sale and Consumption of Alcoholic Beverages -beverages containing more than 2.5% alcohol,
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concerned beverages containing a specific percentage of alcohol (e.g. above
2.5% or 4.5%), which allowed for the assumption that an alcoholic beverage
is a beverage containing any amount of alcohol, while various restrictions
depended on the alcohol content in such beverages.

The current solutions adopted in both EU and Polish law lead to the
conclusion that contrary to what would follow from the linguistic meaning
of the term ‘alcoholic beverage’ based solely on colloquial language, in
legal terms an alcoholic beverage does not mean any beverage containing
alcohol, but only a beverage with an actual alcohol content exceeding 0.5%
by volume. In the context of the labelling of alcoholic beverages, this means
that beverages with a lower alcohol concentration should remain outside the
scope of the discussion.

However, bearing in mind the harmful effects of alcohol, the adopted
solution may raise doubts, particularly with regard to beverages consumed
by children, young people and pregnant women. Numerous scientific stud-
ies confirm that alcohol adversely affects the developing brain, causes
irreversible changes in the brain structure itself, and disrupts cellular, neu-
rochemical and molecular processes, which is particularly important during
adolescence.*' Research also shows that there is no safe limit for alcohol
consumption by pregnant women (even small amounts of alcohol contained
in alcoholic beverages consumed by pregnant women damage and kill devel-
oping foetal cells).* Excluding beverages containing less than 0.5% alcohol
from the scope of alcoholic beverages means that children, young people and
pregnant women in particular, but also consumers who, for health or other
reasons (e.g. related to a profession requiring extreme concentration) do not
want to consume alcohol, are exposed to the risk of consuming beverages that
contain small amounts of alcohol, without knowledge or ability to find out
about it. Furthermore, the exclusion of beverages containing alcohol but with
a concentration of less than 0.5% from the definition of “alcoholic beverage”
leads to the conclusion that such beverages may be labelled as “non-alco-

with both Acts imposing an absolute ban on the sale and serving of “beverages containing
any amount of alcohol” to persons “under the age of 21 or students of all types of lower and
secondary schools, regardless of their age.”

4 J. Sadowska-Mazuryk, A. Tomczuk-Ismer, A.J. Jakubczyk, M. Wojnar, Picie alkoholu
przez mtodziez w kontekscie okresu dojrzewania, “Alkoholizm i Narkomania” 2013, vol. 26,
no. 2, p. 177.

42 M. Dulgba, M. Chadzynska, B. Kozakiewicz, Wplyw picia alkoholu na zdrowie kobiet
w cigzy i ich dzieci — przeglgd badan, “Pediatria i Medycyna Rodzinna” 2021, vol. 17, no. 3,
pp. 205 and 207.
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holic” or “alcohol-free” (since they are not alcoholic beverages), which,
particularly in the case of beverages that are usually alcoholic (e.g. beer or
wine), may make it difficult for consumers to make a fully informed choice,
especially in the absence of warnings indicating the possible low alcohol
content of these beverages.

2. Labelling requirements for alcoholic beverages

Moving on to the fundamental issue addressed in this article, i.e. the
labelling of alcoholic beverages, it should first be noted that, as alcoholic
beverages are foodstuffs, they are subject to the food labelling requirements
set out in Regulation 1169/2011, with the exception that several specific
solutions have been introduced for this category of food. It should be em-
phasised that Regulation 1169/2011 recognises ensuring a “high level of
health protection” as one of the fundamental objectives of labelling. As
indicated in this Regulation, the provision of food information shall pursue
a high level of protection of consumers’ health by providing a basis for final
consumers to make informed choices and to make safe use of food, with
particular regard to health conditions.* It should be underlined that ensuring
a high level of protection for human health and life is the most important
objective of current food law.* This special position of protecting human
life and health stems primarily from the nature of the goods protected by
this objective — life and health are values of the utmost importance — and
is confirmed both in the provisions of the Treaty on the Functioning of the
European Union (mainly Article 9 and Article 168 of the TFEU, but also
Article 169(1) and Article 191(1), second indent of the TFEU) and directly
in the content of legislative acts in the field of food law.* Taking into account
the harmful effects of alcohol on consumers’ health, the rules on the labelling
of alcoholic beverages should therefore primarily serve to protect the health

4 Article 3 of Regulation 1169/2011.

4 K. Leskiewicz, Prawo zywnosciowe, Warszawa 2020, p. 38; P. Wojciechowski, Unijne
prawo zywnosciowe, in: M. Korzycka, P. Wojciechowski, System prawa zZywnosciowego,
Warszawa 2017, p. 125; B. van der Meulen, M. van der Velde, European Food Law Handbook,
Wageningen 2008 p. 266; M. Korzycka-Iwanow, Prawo zywnosciowe. Zarys prawa polskiego
i wspolnotowego, Warszawa 2007, p. 94; and also the judgment of the CJEU of 5 May 1998
in Case C-180/96 United Kingdom of Great Britain and Northern Ireland v. Commission of
the European Communities, [1998] ECR, p. 2265.

45 P. Wojciechowski, Znakowanie Zywnosci jako instrument realizacji celow prawa zy-
wnosciowego wybrane problemy, “Przeglad Prawa Rolnego” 2021, no. 2, s. 512.
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and life of consumers. This is all the more important given that Article 14(1)
of Regulation 178/2002 prohibits the placing on the market of unsafe food,
i.e. food that is injurious to health or unfit for human consumption, and
undoubtedly, in the light of Article 14(4) 4 of Regulation 178/2002, alcohol
should be considered harmful to health.*® At the same time, Article 14(3)
of Regulation 178/2002 specifies that when deciding whether a foodstuff is
unsafe, consideration should be given, infer alia, to the information provid-
ed to consumers, including the information on the label. Therefore, it is the
information provided to the consumer, and above all the content of the label,
which, despite the harmful effects of alcohol on health, may determine that
food containing alcohol is not considered unsafe.

It should also be noted that, pursuant to Article 14(7) and (9) of Regulation
178/2002, food is considered safe if it complies with the specific provisions
of EU and national food law. Therefore, given the existence of a number of
legislative acts at both EU and national level laying down requirements for
the production and marketing of alcoholic beverages and for the provision of
information about them, including their labelling, it is reasonable to assume
that alcoholic beverages may be placed on the market, due to the existence
of specific provisions on alcoholic beverages, despite the fact that alcohol is
harmful to health, which, taking into account only Article 14(1) and (4) of
Regulation 178/2002, could lead to the conclusion that alcoholic beverages
cannot be marketed. The way they are labelled should, however, be designed
to enable consumers to make fully informed choices and, above all, should
not mislead consumers as to the presence of alcohol in the product or the
properties of alcohol, in particular its effects on health. It should be remem-
bered that the general principle of food law in the field of labelling is to
provide consumers with a basis for making informed choices about the food
they consume and to prevent any practices that could mislead consumers.*’
From the consumers’ point of view, it can be said that consumers have the
right to information about the food they consume.*®

46 Pursuant to this provision, when deciding that a foodstuff is harmful to health, the
following factors, inter alia, should be taken into account: the probable immediate and/or
short-term and/or long-term effects of that food on the health of the person consuming it and
on future generations; the possible effects of cumulative toxicity. Alcohol consumption has
immediate effects (disruption of bodily functions), long-term effects (leading to addiction),
and affects the foetus when consumed by pregnant women.

47 Article 8(1) of Regulation 178/2002 and also recital 4 and Article 3(1) of Regulation
1169/2011.

4 Recital 3 and Article 1(2) of Regulation 1169/2011.
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In order to implement the above principle, EU law specifies and regulates
in detail the list of mandatory information that must be included on labels,
and also allows for the inclusion of additional information, referred to as
voluntary information.*

3. Information on the percentage of alcohol content

In the case of alcoholic beverages, from the point of view of consumer
health protection, it is of key importance to introduce the obligation to include
information on the actual alcohol content by volume on the label for bever-
ages with an alcohol content of more than 1.2% by volume.* Information
about the alcohol content of a given product provided on the label allows
consumers to make an informed choice about consuming alcoholic beverages.

However, there are serious concerns about the fact that there is no obli-
gation to provide information on the alcohol content of alcoholic beverages
with an alcohol content of less than 1.2% by volume (or at least a warning
about the possible alcohol content). The lack of such information deprives
consumers of the opportunity to make an informed choice, or indeed any
choice at all, about beverages that do not contain alcohol, which is particu-
larly important for people for whom alcohol consumption has far-reaching
health or other consequences (this includes children, young people, pregnant
women, people taking medication, ill people, addicts, or those in certain
professions).

4. Warnings about the harmful effects of alcohol
(warning labels)

In addition to the obligation to include information on the alcohol content,
it might be worth considering an obligation to include warnings on alcoholic
beverage labels regarding alcohol consumption and its health risks to the
consumer (indicating alcoholism and diseases whose risk increases in con-
nection with the consumption of alcoholic beverages) and to the health of
others (with particular emphasis on the consequences of alcohol consumption
by pregnant women or alcohol as a cause of traffic accidents and victims
of those accidents), as well as the social consequences (e.g. domestic vio-
lence) arising from alcohol consumption or excessive alcohol consumption.

4 P. Wojciechowski, Informacja o braku zawartosci okreslonych substancji w Zywnosci
w regulacjach prawa zZywnosciowego, “Przeglad Prawa Rolnego” 2018, no. 1, p. 104.
0 Article 9(k) of Regulation 1169/2011.
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The introduction of such warnings could have a positive impact on raising
consumer awareness of the health and social consequences of alcohol con-
sumption. There is a WHO report on alcohol-related problems that indicates
that the introduction of warning labels on alcoholic beverages is one of the
instruments which could be implemented by countries to reduce alcohol
consumption (alongside instruments used to increase the price of alcohol in
the form of excise duty, restrictions on the availability of alcohol, or bans
on advertising and promoting alcoholic beverages).’' The development and
implementation of requirements for the labelling of alcoholic beverages by
individual countries, with information provided in a manner that is under-
standable to consumers and containing health warnings, is also listed as one
of the measures in the WHO global alcohol action plan 2022-2030.%

As has been pointed out, these warnings may concern various issues,
primarily alcohol consumption by pregnant women and minors, or drink-driv-
ing. Increasingly, attention is also being drawn to the need to warn about
the link between alcohol consumption and cancer incidence.> It was in the
context of the fight against cancer in 2021 that the European Commission
announced that it would present proposals for mandatory health warnings on
alcoholic beverage labels by the end of 2023.>* Referring to this announce-
ment in a working document published in February 2025,% the Commission
pointed to the EVID-ACTION project,*® implemented in cooperation with
the WHO, which is also intended to support countries to provide health
warnings. The European Committee of the Regions also drew attention to
the need to include additional mandatory warnings on alcoholic beverage
labels to inform about the risks associated with alcohol consumption, includ-

U Global status report on alcohol..., pp. 64 and 11.

52 Global alcohol action plan... This plan was approved at the 75" World Health Assembly
in May 2022. It aims to strengthen the implementation of the global strategy by accelerating
action at all levels, including at the national level, to reduce public health problems caused
by harmful alcohol consumption.

3 Global status report on alcohol..., p. T1.

5% Communication from the Commission to the European Parliament and the Council,
Europe’s Cancer Beating Plan, COM(2021) 44 final, p. 11.

55 Commission Staff Working Document, Review of Europe’s Beating Cancer Plan,
SWD(2025) 39 final, https://commission.europa.eu/document/download/d3f309¢c6-bf9e-
47a6-b63c-14e4e22b3ebe_en?filename=SWD_2025_39 1 EN_document_travail ser-
vice partl v3.pdf [accessed on 2.09.2025].

6 More informations: https://www.who.int/europe/news-room/events/item/2023/11/22/
default-calendar/youth-voices-in-alcohol-policy--launch-of-the-who-eu-evidence-into-action-
alcohol-project-(evid-action)-youth-alcohol-network [accessed on 2.09.2025].
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ing those for pregnant women, young people and drivers.”” Both WHO and
EU documents suggest that Member States should take measures to reduce
alcohol consumption, and one such measure could be the introduction of
mandatory warnings on alcoholic beverages. The possibility of Member
States to introduce national regulations is expressly provided for in Regu-
lation 1169/2011, but is limited to matters that have not been specifically
harmonised by Regulation 1169/2011.%* Placing warnings on alcoholic bev-
erages is not regulated in any way in Regulation 1169/2011, and therefore,
as a non-harmonised matter, may be subject to national regulation (unlike
the issue of introducing the obligation to include nutritional information or
a list of ingredients on alcoholic beverages, which is explicitly regulated in
Article 16(4) of Regulation 1169/2011).%°

However, the introduction by Member States of national provisions im-
posing an obligation to provide additional mandatory particulars for specific
types or categories of foodstuffs is only permissible if it is justified, inter alia,
by the protection of public health or consumer protection and requires notifi-
cation to the European Commission.®® With regard to warnings on alcoholic
beverages, the basis for their introduction would primarily be the protection
of public health, although, given the functioning of the single market and
the principle of mutual recognition, the introduction of national regulations
citing the protection of public health (as any other reason) would require an
assessment of that regulation in the light of the principle of proportionality,
and it would therefore be necessary to demonstrate that the introduction of
mandatory warnings is actually necessary to ensure the protection of public
health and is proportionate to the objective pursued, which could not be
achieved by means less restrictive of intra-Community trade.®' Although pub-
lic health protection through reduced alcohol consumption can be achieved
using a number of instruments (including excise duty, sales restrictions,
information campaigns), warnings on alcoholic beverages serve a specific

57 Opinion of the European Committee of the Regions — The need for and way towards
an EU strategy on alcohol-related issues (2017/C 207/12) (OJ EU C 207 of 30.06.2017,
para. 44-47).

58 Article 38 of Regulation 1169/2011.

%" A. Szymecka-Wesotowska, Objasnienia do art. 39, in: K. Jedrych, P. Szczypkowska,
A. Szymecka-Wesotowska, Znakowanie, prezentacja, reklama zywnosci. Komentarz do roz-
porzqdzenia Parlamentu Europejskiego i Rady (UE) nr 1169/2011, Warszawa 2018, Lex/el.,
para. 3.

% Article 39 of Regulation 1169/2011.

' The judgment of the CJEU of 15 November 2007, Case C-319/05, Commission v the
Federal Republic of Germany.
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function, as they allow specific information to be conveyed at the moment
of purchase or even consumption of an alcoholic beverage, which cannot
be achieved by any other means. It therefore seems possible to demonstrate
that the introduction of such a regulation at the national level is fully jus-
tified. It should therefore be proposed that the EU legislator, in particular,
introduce an obligation to place warnings about alcohol consumption on
alcoholic beverages, and in the absence of EU regulations, measures should
also be taken at the national level to make the use of warnings on alcoholic
beverages mandatory.

In Poland, in 2018, the Senate® (as a result of a petition®®) began work
on introducing mandatory warnings on alcoholic beverages. Consequently,
in 2024 the Senate Petitions Committee presented a draft amendment to the
Act on Upbringing in Sobriety and Counteracting Alcoholism,* proposing
that alcoholic beverages be required to carry information about the harmful
effects of alcohol consumption by pregnant or breastfeeding women. The
justification to the draft points out that under current legislation there are
no provisions introducing an obligation to include such warnings, while
a warning message with the text: “I do not drink alcohol during pregnancy”
or a cautionary graphic symbol included on the labels of certain alcoholic
beverages (mainly beer) is only a voluntary one. According to the draft, the
minister responsible for health would determine, by way of a regulation, the
size, scope, design and manner of placing information about the harmfulness
of alcohol to pregnant and breastfeeding women, which could take the form
of either informative text or a pictogram.

However, this draft focuses exclusively on a single warning aimed at
pregnant and breastfeeding women. It would be reasonable to consider
a much broader spectrum of health warnings. It is not sufficient to refer
to the messages that have been voluntarily placed on beer by the brewing
industry since 2008 (“I don’t drink alcohol when pregnant,” “Alcohol only
for adults” and “I never drink and drive”), which have since 2023 been re-
placed by pictograms.® In addition to these messages (pictograms), which

82 Senatorowie ws. szkodliwosci picia alkoholu przez kobiety w cigzy, “Gazeta Prawna”,
30.01.2018, https://www.gazetaprawna.pl/wiadomosci/artykuly/1101131,senatorowie-ws-sz-
kodliwosci-picia-alkoholu-przez-kobiety-w-ciazy.html [accessed on 2.09.2025].

8 Individual petition P 9-36/17 submitted to the Senate on 20 September 2017.

6+ Senate of the 11" Term, Document No. 166, https://www.senat.gov.pl/download/gfx/
senat/pl/senatdruki/13344/druk/166.pdf [accessed on 2.09.2025].

85 https://www.browary-polskie.pl/spoleczna-odpowiedzialnosc/dobrowolne-znaki-od-
powiedzialnosciowe/ [accessed on 2.09.2025].
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should be displayed on all alcoholic beverages, consideration should also
be given to introducing additional warnings (which could be displayed
interchangeably on alcoholic beverages) referring to the negative effects of
alcohol consumption, i.e. diseases caused by alcohol consumption (including
cancer) and other health effects of alcohol consumption (e.g. causing irre-
versible changes in the structure of the brain) or social effects (e.g. domestic
violence). Such messages, pointing to the effects of alcohol consumption, can
be an important factor in increasing consumer awareness regarding the choice
of beverages consumed (they may influence the choice of non-alcoholic
beverages). Furthermore, the introduction of such warnings may negatively
affect the aesthetics of the label, which in itself may contribute to reducing
the attractiveness of alcoholic beverages when compared with non-alcoholic
beverages and, consequently, to reducing the consumption of the former.
As an aside, it should be noted that in the case of young people, the
message “alcohol only for adults” or a corresponding pictogram may, upon
reaching the age of majority, actually serve as a “justification” rather than
a deterrent to alcohol consumption. Therefore, only by reinforcing the nega-
tive message about the consequences of alcohol consumption, and even more
so alcohol abuse, can the desired effect be achieved in the form of consumers
making informed choices about beverages and reducing alcohol consumption.

5. Exemption from the obligation
to provide nutritional information

Another specific solution in the area of mandatory labelling of alcoholic
beverages, which is important from the point of view of consumer health
protection, is the exemption from the obligation to provide a list of ingredi-
ents (with the exception of ingredients that may cause allergies, which must
be provided) and nutrition declaration® that applies to beverages containing
more than 1.2% alcohol. Taking into account the fact that the indication of
nutritional value on the label (including information on energy value and the
amount of fat, saturated fatty acids, carbohydrates, sugars, protein and salt) is
considered one of the ways of providing information to consumers to support
health-promoting decisions when purchasing food and beverages,®” and that
knowledge of basic nutrition principles and adequate nutrition information on

% Article 16(4) of Regulation 1169/2011.
7 White Paper on a Strategy for Europe on nutrition, overweight and obesity related
health issues, Brussels, 30 May 2007 COM(2007) 279 final, p. 6.
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food products contributes to enabling consumers to make informed choices,®®
the exemption from the obligation to provide nutritional information must
be viewed critically. It should be noted that the EU legislature recognised
this problem when adopting Regulation 1169/2011, and therefore in recit-
al 42 of the preamble to Regulation 1169/ 2011 it is explicitly stated that in
order to encourage food business operators to voluntarily provide nutrition
information on foodstuffs such as alcoholic beverages, it should be possible
to provide only certain elements of nutrition information.

Furthermore, Article 16(4) of Regulation 1169/2011 requires the Com-
mission to submit a report on the application of the requirements for the
labelling of alcoholic beverages and nutrition declaration, in order to answer
the question of whether alcoholic beverages should in future be subject to
specific labelling requirements, in particular with regard to energy value, and
the reasons justifying any exemptions. In its 2017 report on the mandatory
provision of ingredient lists and nutritional information on the labels of al-
coholic beverages, the Commission indicated that it had not identified any
objective grounds that would justify the lack of information on the ingredients
and nutritional value of alcoholic beverages, whilst recognising that, given
that the alcoholic beverage industry is increasingly prepared to respond to
consumer expectations to know what they are drinking, it is appropriate to
allow the further development of existing voluntary initiatives to ensure the
provision of ingredient and nutrition information on a self-regulatory basis.*

In 2021, the Commission announced that it would present a proposal for
mandatory labelling of ingredients and nutritional information on alcoholic
beverage labels by the end of 2023.7 Addressing this announcement in the
2025 working document’ the Commission pointed out that Regulation
2021/2117 had been issued with regard to the requirement to include a list
of ingredients and nutritional information on wine products and aromatised
wine products, while the beer and spirits sectors had signed two memoranda
of understanding on ingredient lists and nutrition information,” which are

6 Recital 10 of Regulation 1169/2011.

8 Report from the Commission to the European Parliament and the Council regarding
the mandatory labelling of the list of ingredients and the nutrition declaration of alcoholic
beverages COM/2017/058 final.

" Communication from the Commission to the European Parliament and the Council,
Europe’s Beating Cancer Plan, COM(2021) 44 final, p. 11.

I Commission Staff Working Document, Review of Europe’s Beating Cancer Plan,
SWD(2025) 39 final.

2 Memorandum of Understanding on the Provision of Nutrition Information and In-
gredients Listing of Spirit Drinks Sold in the EU, https://spirits.eu/upload/files/publications/
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currently being implemented. As explained by the Commission, the spirits
sector provides energy values on labels and ingredient lists via digital labels,
while the beer sector voluntarily provides both types of information on labels.

Pursuant to the aforementioned Regulation 2021/2117, as of 8 December
2023, Regulation 1308/2013 and Regulation 251/2014 were amended and
the obligation to include nutritional information and a list of ingredients on
the labels of wine sector products and aromatised wine sector products were
introduced. This obligation was, however, alleviated at the same time because
as it happens the nutritional information on the packaging or on the label
attached to it may be limited to the energy value which can be expressed by
the symbol ‘E’ for energy. In such cases, the full nutritional information shall
be provided by electronic means indicated on the packaging or on a label
attached to it.”* The list of ingredients may also be provided by electronic
means indicated on the packaging or on the label attached to it.”” To sum up,
under current legislation, the obligation to provide nutritional information,
and even then only to a limited extent (i.e. only the energy value must be
stated directly on the label), applies only to products in the wine sector and
aromatised wine products. There is no such obligation for other types of
alcoholic beverages. However, producers of these alcoholic beverages may
voluntarily include nutritional information. There are no rational reasons
why only some alcoholic beverages are covered by the Regulation. It would
be reasonable to apply the same regulation on the obligation to provide nu-
tritional information to all alcoholic beverages, as this would make it easier
for consumers to make more informed choices between different types of
alcoholic beverages.

Above all, however, the inclusion of nutritional information on alcoholic
beverages may provide a significant incentive for more informed choices
between alcoholic and non-alcoholic beverages and, as a result, may con-
tribute to reducing alcohol consumption, which would be beneficial both
from a public health perspective and in terms of social consequences. In

CP.MI-098-2019-MoU-Final%20Version%200n%20website%20without%?20signature-%20
4%20June%202019.pdf [accessed on 2.09.2025].

3 Under the transitional provision, wine that complies with the labelling requirements
applicable before 8 December 2023, set out in Article 119 of Regulation 1308/2013, and
aromatised wine products that comply with the labelling requirements set out in Regulation
251/2014 applicable before 8§ December 2023 may continue to be placed on the market until
stocks are exhausted, provided that they were produced before that date.

™ Article 119(4) of Regulation 1308/2013 and Article 6a(2) of Regulation 251/2014.

5 Article 119(5) of Regulation 1308/2013 and Article 6a(3) of Regulation 251/2014.
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this context, it is unclear why, in the case of alcoholic beverages for which
nutritional information must be included on the label, only “indirect” inclu-
sion of full nutritional information is permitted, i.e. only the energy value
is indicated on the label (and there is no obligation to use the term “energy
value”; the letter E is sufficient). The same arguments which support the
use of such a solution for alcoholic beverages also support its introduction
for other beverages. The use of different solutions for different beverages,
depending on whether they are alcoholic or not, makes it difficult for con-
sumers to make a fully informed choice, especially as there is an increasing
number of non-alcoholic beverages intended to fulfil the cultural functions
attributed to alcoholic beverages (examples include de-alcoholised wine,
but also other beverages labelled as non-alcoholic, which are mainly alter-
natives to beer and which, unlike alcoholic beverages, must include a list of
ingredients and nutrition declaration on their labels). From the point of view
of consumer health protection, the provision of full information, including
ingredients and nutritional value, on beverages containing more than 1.2%
alcohol is fully justified.

6. Prohibition on making health claims

With regard to alcoholic beverages, EU law also introduces a special
solution concerning certain types of voluntary information. Namely, there
is a strict ban on placing health claims on beverages with an alcohol content
of more than 1.2% by volume.” This means that labels for such beverages
may not include any statement that asserts, suggests or implies that such
beverages have specific properties due to the relationship between these
beverages or their ingredients and health.

It should be emphasised that this prohibition also applies when there
are studies confirming the truth of a particular claim, because even if there
are indications that a single property of a particular alcoholic beverage may
show a positive link between its consumption and health, there are still risks
associated with the consumption of alcoholic beverages. Drawing attention to
such a positive aspect of a particular alcoholic beverage may encourage the
consumption of that alcoholic beverage and ultimately lead to an increase in
the health risks to consumers associated with the immoderate consumption
of any alcoholic beverage.”” The Court of Justice of the European Union,

6 Article 4(3) of Regulation 1924/2006.
" The judgment of the CJEU of 6 September 2012, C-544/10, Deutsches Weintor Eg
v Land Rheinland-Pfalz, para. 52.
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assessing the admissibility of such an absolute ban in the light of Article 15(1)
of the Charter of Fundamental Rights, according to which everyone has the
right to engage in work and to pursue a freely chosen or accepted occupation,
and in the light of Article 16 of the Charter of Fundamental Rights, which
guarantees the freedom to conduct a business, drew attention to the second
sentence of Article 35 of the Charter of Fundamental Rights, according to
which a high level of human health protection is ensured in the definition
and implementation of all Union policies and activities. It pointed out that
the compatibility of an absolute ban on the use of health claims on alcoholic
beverages must be assessed not only from the point of view of the principles
of freedom to choose an occupation and to conduct economic activity, but
also with regard to health protection. The CJEU emphasised that, due to
the risk of addiction and abuse and the complex harmful effects associated
with alcohol consumption, in particular the serious diseases associated with
it, alcoholic beverages constitute a special category of foodstuffs subject to
particularly restrictive requirements (point 48) and consequently concluded
that a total ban on health claims on alcoholic beverages may be considered
necessary to ensure compliance with the requirements of Article 35 of the
Charter of Fundamental Rights and that such a ban must be considered com-
patible with the requirement to reconcile individual fundamental rights and
to ensure an appropriate balance between them.” It should be emphasised
that this prohibition does not apply to health claims which support informa-
tion from national or European Union authorities on the harmful effects of
alcohol abuse.”

As regards nutrition claims, only claims referring to low alcohol content,
reduced alcohol content or reduced energy content of beverages containing
more than 1.2% by volume of alcohol are permitted.*

The scope of restrictions on the use of nutrition and health claims on bev-
erages containing more than 1.2% alcohol by volume deserves full approval.

8 Tbidem, para. 53 and 59. The case before the CJEU concerned the description of wine
as “easily digestible” (bekommlich) in connection with information about its low acidity. The
CIJEU pointed out, inter alia, that such a statement — assuming that it can be considered true
in terms of the reduced acidity indicated therein — is nevertheless incomplete. This statement
emphasises a certain characteristic that may facilitate digestion, but the risks associated with
the consumption of alcoholic beverages have not been excluded or even reduced in any way.
In addition, by emphasising only the ease of digestion, the disputed statement may encour-
age the consumption of the wine in question and ultimately lead to an increase in the health
risks to consumers associated with the immoderate consumption of any alcoholic beverages.

™ Recital 4 to Regulation 1924/2006.

80 Article 4(3) of Regulation 1924/2006.
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Weighing up the individual benefits that may be associated with the con-
sumption of certain types of alcoholic beverages against the risks associated
with alcohol consumption shows that if alcoholic beverages are promoted
with information suggesting a positive link between alcohol consumption
and health, such information might mislead consumers, particularly when
it is not accompanied with mandatory warnings on the effect of alcoholic
beverages on human health.

Conclusions

The analysis conducted in the article leads to several conclusions. First,
the very concept of an alcoholic beverage within the meaning of EU and
national regulations, where an alcoholic beverage is defined as a beverage
containing more than 0.5% alcohol, differs from the meaning that this term
has in everyday language, where an alcoholic beverage simply means a bev-
erage containing alcohol (any amount of alcohol, as reflected in the regula-
tions adopted in Poland in the interwar period). Restricting the concept of an
alcoholic beverage to beverages with an alcohol content of more than 0.5%
vol. means that, a contrario, beverages with a lower alcohol content should
be considered non-alcoholic, and as a result, consumers may unknowingly
consume small amounts of alcohol by consuming beverages labelled as
non-alcoholic (e.g. non-alcoholic beer and de-alcoholised wine).

Second, in the case of beverages with an alcohol content of between 0.5%
and 1.2%, although they are alcoholic beverages, there is no obligation to
include information about the alcohol content on the label. Therefore, also
in the case of these types of beverages, consumers may be exposed to the
risk of alcohol consumption without knowing or being aware that alcohol
is present in the beverage they are consuming. In the case of these types of
beverages (which are nevertheless classified as alcoholic beverages), the use
of the term “non-alcoholic” should be considered unacceptable. The very
absence of the obligation to include information about their alcohol content
does not mean that they may be labelled as non-alcoholic.

The adoption of a legal regulation according to which an alcoholic bever-
age is a beverage with an alcohol content of more than 0.5% by volume and
according to which the obligation to provide information on alcohol content
applies to products containing more than 1.2% is contrary to the fundamental
objective of food law, i.e. to ensure a high level of protection of the health
and life of consumers. Children and young people (alcohol has a negative
effect on brain development) and those undergoing medical treatment as
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well as pregnant and breastfeeding women are particularly at risk, as they
may unknowingly consume alcohol which, even in small quantities, may
pose a health threat. Given the harmful effects of alcohol, the rules on the
labelling of alcoholic beverages should therefore primarily serve to protect
the health and life of consumers, and the basic factor enabling consumers
to make an informed choice about the food they consume is the inclusion of
information on the alcohol content, even if that content is low.

Third, under current legislation, there is no obligation to place any
warning labels on alcoholic beverages. De lege ferenda, it would be most
advantageous to introduce appropriate regulations at the EU level. In the
absence of EU regulations (neither Regulation 1169/2011 nor any other EU
legislative act regulate the placing of warning labels) and therefore, as not
being harmonised, this may be subject to national regulation, provided that
the introduction of national solutions is justified, among other things, by the
protection of public health or consumer protection (which seems justified in
the case of alcoholic beverages) and requires notification to the European
Commission.

It is therefore necessary to propose legislative work at the national level.
Introducing the obligation to include such warnings could have a positive
impact on raising consumer awareness of the health and social consequences
of alcohol consumption and, consequently, lead to a reduction in alcohol
consumption. The messages that have been voluntarily displayed on beer by
the brewing industry since 2008 (“I don’t drink alcohol when pregnant,” ”Al-
cohol only for adults” and “I never drink and drive”) and since 2023 replaced
by pictograms are not enough. Apart from those, displayed on all alcoholic
beverages (and not just beer), additional warnings (alternatively displayed on
alcoholic beverages) might be considered. Those warnings could indicate the
negative effects of alcohol consumption, such as diseases (including cancer)
and other adverse health effects (e.g. irreversible changes in the structure
of the brain) or social effects (e.g. domestic violence). Only by reinforcing
the negative message about the consequences of alcohol consumption, and
even more so alcohol abuse (to the detriment of the aesthetics of the label
itself), can the desired effect be achieved, the effect being consumers making
informed choices and a reduced consumption of alcohol.

Fourth, the obligation to include a list of ingredients and nutritional decla-
ration on labels of alcoholic beverages has in principle been excluded, which
should be viewed critically, particularly given that nutritional information on
labels serves to increase consumer awareness and protect consumer health.
The EU legislature already recognised this problem when adopting Regula-
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tion 1169/2011, as a result of which the Commission was required to submit
areport on the application of the requirements for providing information on
the ingredients of alcoholic beverages and nutrition information. In its report
presented in 2017, the Commission indicated that it had not identified any
objective grounds that would justify the lack of information on the ingredi-
ents and nutritional value of alcoholic beverages. Despite this, in 2023, the
obligation to include nutrition declaration and a list of ingredients on labels
was introduced only for products in the sector of wine and aromatised wine
products, and even then only to a limited extent, as the nutrition declaration
on the packaging or on the label attached to it may be limited to the energy
value, which can be expressed by the symbol ‘E’ for energy. De lege fer-
enda, the obligation to provide full nutritional information should apply to
all alcoholic beverages as there are no rational arguments for omitting this
information with regard to alcoholic beverages. Furthermore, the lack of
an obligation to include such information on alcoholic beverages makes it
difficult, and in fact impossible, to make an informed choice between an
alcoholic and a non-alcoholic beverage (e.g. between beer and non-alcoholic
beer, or wine and de-alcoholised wine).

Fifth, EU law now includes an absolute ban on health claims for bev-
erages containing more than 1.2% alcohol by volume, even if there are
studies confirming the truth of a particular claim. This solution deserves full
acceptance, because even if a single property of a specific alcoholic beverage
demonstrating a positive link between the consumption of such a beverage
and health can be identified, there are still risks associated with the consump-
tion of alcoholic beverages. Information indicating a positive link between
the consumption of alcoholic beverages and health may mislead consumers,
particularly in the absence of mandatory warnings on alcoholic beverages.

In summary, an analysis of the regulations concerning the labelling of
alcoholic beverages leads to the conclusion that the current provisions on
the labelling of alcoholic beverages are insufficient to ensure that consum-
ers can make informed choices about alcoholic beverages. Above all, this
analysis allows to conclude that the regulations on the labelling of alcoholic
beverages are not sufficient to achieve the key objective of food law, i.e. the
protection of consumer health.

De lege ferenda, changes to regulations should be proposed, both at the
EU and national level, so that the labelling of alcoholic beverages will con-
tribute to raising public awareness of the negative health and social effects
of alcohol consumption and will enable informed choices to be made, dis-
tinguishing between alcoholic and non-alcoholic beverages. The content and
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aesthetics of alcoholic beverage labels should serve as a deterrent to alcohol
consumption, rather than as a means of promoting alcoholic beverages to
increase alcohol sales which in consequence leads to increased consumption,
as is the case under the current legal framework.
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Introduction

The current financing period for the Common Agricultural Policy will
come to end in less than two years, in 2027. Consequently, alongside the
assessment of the legal mechanisms that have been governing the use of the
funds allocated to agriculture and their effective use so far, a new European
agricultural policy is currently being discussed. Many issues need to be
addressed, and they range from the fundamental question of the need to
co-finance agriculture to the selection of specific objectives to be achieved
in the future financial perspective. Legal mechanisms that would serve the
development of agriculture are also being sought. Such a debate is nothing
new; it always takes place before the start of a new budgetary period. How-
ever, the current debate should resolve many issues that are not only related
to agriculture, but also to innovation and climate protection.

One of the voices in the discussion is the Communication from the Eu-
ropean Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions of
19 February 2025 termed “A vision for agriculture and food. Shaping the
EU’s agricultural and food sector together, attractive for future generations.”!
It presents the challenges that will face agriculture in the near future, not
only in terms of financing, but also outlining the prospects for 2040. Certain
legislative proposals have also been already submitted in the form of a draft
regulation of the European Parliament and of the Council, and they lay down
the conditions for the implementation of EU support under the common ag-
ricultural policy for the period 2028-2034.2 However, the vision goes much
further in terms of time horizon and includes a projection to 2040.

! Communication from the European Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions
of 19 February 2025, “A vision for agriculture and food. Shaping the EU’s agricultural and
food sector together, attractive for future generations,” https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex:52025DC0075.

2 Proposal for a Regulation of the European Parliament and of the Council establishing
the conditions for the implementation of the Union support to the Common Agriculture Policy
for the period from 2028 to 2034, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=cel-
ex:52025PC0560
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The aim of the considerations presented in this article is to identify the
potential legal mechanisms resulting from the Communication and their
impact on national regulations. The challenges facing Polish agriculture as
well as the threats associated with new solutions, not only legal ones, but also
financial and social, including international consequences will be identified.
The analyses will be carried out by comparing the existing legal solutions
with the preliminary proposals of new ones. In this respect both, Polish as
well as European law, face the challenge of introducing the new rules for
agricultural aid while seeking to maintain the principles of a liberal market.
The vision for the development of agriculture by 2040 set out in the Com-
munication seems to be only the beginning of the discussion on the future
of European agriculture in terms of its place in the global economy, and the
legislative proposals made so far do not resolve the doubts associated with
the functioning of agriculture in a global environment.

There will be some research hypotheses emphasised in the paper. The
first concerns the assessment of the state of Polish agricultural legislation.
This legislation requires the changes and adjustments if the solutions set out
in the European Commission’s Communication are to be implemented. The
time is passing and Polish agricultural law has not kept pace with the changes
going on in the rest of EU Member States despite the fact that also in those
countries changes are being introduced with a considerable delay. European
and Polish regulations focus more on the conditions for granting financial
aid than, for example, on the issue of the rights arising from technological
solutions and their effective patenting.’ There is no uniform strategy for the
development of the Polish model of agriculture 4.0. either. Another problem
is the processing of data, including personal data obtained in the process of
using agriculture 4.0, for example regarding GPS systems or drones.* The
lack of appropriate regulations in this area may prove costly in the long
term, not only due to possible claims,’ but also because it may affect other
areas of regulation.

3 R. Abbasi, P. Martinez, R. Ahmad, The digitisation of agricultural industry — a sys-
tematic literature review on agriculture 4.0, “Smart Agricultural Technology” 2022, vol. 2,
https://doi.org/10.1016/j.atech.2022.100042.

4 M.E. Sykuta, Big Data in Agriculture: Property Rights, Privacy and Competition in
Ag Data Services, “International Food and Agribusiness Management Review” 2016, no. 19,
p. 58.

5 T. Pawlowski, Przepisy i regulacje obowigzujgce autonomiczne pojazdy rolnicze po-
ruszajqce si¢ po polu, “Technika Rolnicza Ogrodnicza Lesna” 2021, no. 1.
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The second hypothesis concerns the assessment of the state of Polish
and European agricultural law in the context of climate change and the
implementation of innovations® in countries outside the EU. International
agreements, including the recent agreement with the MERCOSUR countries
and the association agreement with Ukraine, require that in the future vision
of agriculture there is also place for the development of mechanisms that will
protect the domestic market. What is needed is not only a review of climate
regulations, but an introduction of aid measures and legal mechanisms ca-
pable of protecting farmers against excessive interference from agricultural
products with which, under the existing legal requirements, they will not be
able to compete.

Another hypothesis concerns the lack of a uniform approach in the Eu-
ropean Union to agricultural issues. Given the diversity of economic and
legal models of agriculture in the Member States, the existing mechanism
within the strategic plans seems insufficient. The free internal market for EU
agricultural products is also experiencing a crisis related to the concentration
of production and relatively substantial price changes. The announced Com-
munication does not seem to contain any legal and political solutions within
this vision of agricultural development. Therefore, a uniform new approach
to the common agricultural market needs to be developed.

1. European regulations — a challenge for the future

The European Commission’s Communication “A Vision for Agriculture
and Food in 2040 sets out a long-term strategy for the development of agri-
culture and the food sector in the EU, focusing on sustainability, innovation,
digitalisation and climate resilience. The legislative proposal submitted in
July 2025 for a draft regulation of the European Parliament and of the Council
laying down the conditions for the implementation of Union support under
the common agricultural policy for the period 2028-2034 only concerns the
immediate financial perspective. The Communication outlines the time frame
for the next two perspectives. For this reason, it is much more general and,
unfortunately, does not address all important issues.

The main assumptions of the Communication cover five basic issues. The
first of these is the green transition. Increasing the use of environmentally
friendly practices, reducing greenhouse gas emissions and caring for biodi-
versity are the main issues identified in the Communication in this context.

¢ A. Schaffner, Digitisation: top value for farmers, “Agrifuture” 2017, vol. 4, pp. 24-25.
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According to the Communication, the Commission expects agriculture to
reduce emissions in line with the EU’s 2030 climate target. “On this basis,
the Commission will consider how the agricultural sector can contribute
to the EU’s 2040 climate target, taking into account the specificities of the
sector and focusing on its competitiveness, the need to ensure food security
and the development of the bioeconomy, in dialogue with the sector and
Member States, of course. This approach will be reflected in the review of
the relevant legislation governing greenhouse gas emissions and removals
in the agriculture and land use, land use change and forestry sectors.”” In
this context, the concept of carbon farming and a new approach to the bio-
economy are gaining in importance.®

A new feature of the green transition is to be a voluntary benchmarking
system for sustainability assessments on farms, thus enabling simplifica-
tion and comparative analysis. This system will be voluntary for the time
being, but it should help to monitor sustainable development and be used
to further improve the mechanisms for achieving zero-emission targets.’
This idea should be viewed positively as it is voluntary. However, its wide-
spread implementation and use should be viewed with scepticism. Without
appropriate incentives, farmers will certainly not be inclined to fill in more
reporting documents.

The second important issue is innovation and digitalisation in agricul-
ture. This assumes the widespread use of modern technologies, artificial
intelligence and data analytics in agriculture.'” The Communication points
out that “advanced digital technologies, including artificial intelligence,
combined with data from the Internet of Things (IoT) and other sources,
can significantly improve operations and stimulate innovation, revolution-
ising the way food is produced and enabling care for the environment, the
climate and people. However, the introduction of digital tools in agriculture
and other parts of the food system is slow.”!! The implementation of arti-
ficial intelligence is becoming a challenge not only for agriculture, but for
the economy in general. Legal regulations in this area must be prepared for

7 Communication, p. 21.

8 'W. Zigtara, Z. Mirkowska, Zielony Lad — w kierunku rolnictwa ekologicznego czy
ekologizacji rolnictwa?, “Zagadnienia Ekonomiki Rolnej” 2021, vol. 368, no. 3, pp. 29-54.

° L.J. Cole, D. Kleijn, L.V. Dicks, J.C. Stout, S.G. Potts, M. Albrecht, J. Scheper, 4 crit-
ical analysis of the potential for EU Common Agricultural Policy measures to support wild
pollinators on farmland, “Journal of Applied Ecology” 2020, vol. 57, no. 4, pp. 681-694.

10°C. Zapata, Processing of information and personal data in agriculture within the
framework of Big Data, “Studia Turidica” 2018, vol. 78, pp. 517-533.

" Communication, p. 29.
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the various problems associated with it. The new approach presented in the
Communication assumes that “the Commission will apply the ‘collect once,
use many times’ principle, reducing the reporting burden on farmers, taking
into account existing and already changing initiatives at EU level, such as
the common European agricultural data space.”’? The implementation of
the declared principle could significantly reduce the reporting and bureau-
cratic burden on farmers. The only question is what specific solutions will
be behind them.

The third group of issues concerns food security related to ensuring
the availability of high-quality, healthy and safe food. At the same time,
the communication does not provide any clear details on trade with third
countries, including Ukraine, which is associated with the EU. The lack of
such a vision in the document outlining the future of agriculture until 2040
raises the question of whether this is a deliberate omission or whether the
Commission currently has no idea how to solve the problem of EU enlarge-
ment to include new countries. In terms of food security, a “comprehensive
approach is planned to encourage investment in competitiveness, innova-
tion, resilience and sustainability in food processing, distribution and sales,
thereby addressing current gaps and challenges. The Commission will also
continue to actively promote the uptake and implementation of the EU Code
of Conduct on Responsible Food Business and Trade Practices.”"?

The fourth issue is supporting farmers by promoting small and medi-
um-sized farms and facilitating access to technology and financing. Finally,
the balance between production and the environment is emphasised through
the achievement of climate neutrality by 2050, with an emphasis on reducing
resource consumption.

There is nothing particularly new in these general issues, as they will be
defined in legislative acts which will be prepared at a later date. However,
the Communication itself contains a certain vision of agriculture at least
until 2040. Initially, it boils down to a rather slogan-statement: “In 2040, the
Union must be a place where agriculture and food production thrive across
the continent in all their diversity. A place where agriculture is attractive to
future generations and the agri-food sector is competitive, resilient, adapted
to future challenges and fair.”'* It should be clearly pointed out that this
sentence alone provides the first answer to the question sometimes asked:
should agriculture continue to be subject to common regulations? It seems

12 Tbidem, p. 29.

13 Tbidem, p. 28.
4 Tbidem, p. 5.
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that in a period of uncertainty related to security, including food security,
it is necessary to keep agriculture not only within the common regulatory
sphere, but above all within the common framework for financing agricul-
tural policy. Even such general statements as the above confirm the need for
uniform regulation of the basic problems related to the agricultural market.'s

The shape of the future CAP remains an issue. The communication
provides a partial answer here, stating that “the future CAP, as part of the
future MFF proposals, will be simpler and more focused, so that it can sup-
port an ambitious and forward-looking EU agricultural policy. It will strike
a clearer balance between regulatory and incentive-based policies that affect
farmers.”'¢

The call for simplification of the CAP!” has already been made in previous
funding periods. European law has not changed much in this area and remains
quite complex. In addition, the regulation of strategic plans at national level
has been left untouched. On the one hand, the choice of specific legal mech-
anisms by Member States was the right solution because it allowed them to
respond to local needs. On the other hand, it complicated matters due to the
level of European and national regulations.

An important element of the Communication is the retention of some
of the existing solutions. As stated, “participatory local development tools
such as LEADER/community-led local development and other forms of
cooperation such as smart villages, which have proven to be effective, will
continue to be developed. The concept of functional rural areas will be further
developed [...].”"* In particular, the development of smart villages'? is worth
highlighting, as they may in future meet both climate objectives* and be
aplace for digitalisation and innovation. Examples from European countries

15 K. Heyl, B. Garske, J. Stubenrauch, Turning the EU S agricultural vision into en-
vironmental action: A performance-oriented CAP after 2027, “Ambio” 2025, https://doi.
org/10.1007/s13280-025-02281-y.

16 Communication, p. 8.

17 M. Katuzynska, Better Regulation, “Biuletyn Analiz Urzedu Komitetu Integracji
Europejskiej” 2003, no. 13; P. Litwiniuk, Uproszczenia Wspolnej Polityki Rolnej — nosny
slogan czy absolutna koniecznosé?, “Studia luridica Agraria” 2015, vol. 13, pp. 101-116.

18 Communication, p. 25.

¥ A.L. Rossouw, M. Garbutt, Six Roles of ICT in Alleviating Depopulation of Rural
Villages Through Improved Quality of Life, “Lecture Notes in Networks and Systems” 2023,
vol. 624, pp. 341-351.

20 R.S. Sattar, M.S. Mehmood, M.H. Raza, V.P.L.S. Wijeratne, B. Shahbaz, Evaluating
adoption of climate smart agricultural practices among farmers in the Fujian Province,
China, “Environmental Science and Pollution Research” 2023, vol. 30.
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are promising in this regard.>! However, it should be emphasised that there
is a lack of uniform legal solutions for this approach to rural development
across the EU.

2. Prospects for the development
of Polish agricultural law — Poland’s position

The Polish Ministry of Agriculture and Rural Development has published
a preliminary assessment of the Communication.? It has been acknowledged
that among the positive aspects of this document for Poland there are: the
emphasis put on the role of direct payments and attention drawn to the lack
of fairness in the distribution of payments; the announcement of simpli-
fications in the CAP (also for the current programming period, including
the conditionality system); the announcement of a balance between the
regulatory policy and an incentive-based policy. The announcement of the
continuation and development of support for farmers operating in areas with
natural constraints, organic farmers and young farmers has been welcomed,
while regarding foreign trade, the Ministry welcomed the announced greater
activity in promoting EU exports including assertiveness in applying the
principle of reciprocity in bilateral trade relations, a partnership dialogue on
agricultural and food policy, including the promotion of production standards,
and the announcement of a stricter application of production standards for
imported products, especially in the area of pesticides and animal welfare in
response to the calls for maintaining EU values, responding to social demand
and thus the voice of farmers as well.

Among the new developments that have been given initial positive as-
sessment is the introduction of a rule prohibiting the re-entry into the EU
through imports of the most dangerous pesticides once banned in the EU.
The declarations that coincide with Poland’s demands, among them those
concerning pro-export measures or the protection of agricultural interests in
negotiated agreements have also been noted with satisfaction as was the an-

21 M. Pélucha, Smart Villages and Investments to Public Services and ICT Infrastructure:
Case of the Czech Rural Development Programme 2007-2013, “European Countryside”
2019, vol. 11, no. 4, pp. 584-598; T.T. Sikos, D. Szendi, Evolution of smart village models
in Hungarian Abauj micro-region, “Regional Statistics” 2022, vol. 12, no. 4, pp. 152-175;
S. Zukowska, B. Chmiel, M. Potom, The Smart Village Concept and Transport Exclusion
of Rural Areas — A Case Study of a Village in Northern Poland, “Land” 2023, vol. 12, no. 1.

22 Wstepna ocena Wizji dla rolnictwa i zywnosci, https://www.gov.pl/web/rolnictwo/
wstepna-ocena-wizji-dla-rolnictwa-i-zywnosci [accessed on 12.06.2025].
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nouncement of measures to diversify, in a manner conducive to the transition
to a low-carbon economy, the supply chain in order to reduce dependence
on imports of strategic raw materials, including fertilisers and plant protein.

Finally, the Ministry responded positively to the plans to continue the
measures correcting the imbalance in the food chain in order to improve the
position of farmers in that chain, as well as to the further work to combat
unfair practices in the trading in agricultural and food products and to address
the purchases of products below their production costs.

At the same time, the Polish Ministry has noted a number of debatable
issues. For example, it is unclear how the European Commission intends to
introduce solutions for greater targeting or simplification of support under
the CAP. This general slogan of simplification, which is repeated many times
in the programme documents, is extremely difficult to implement in practice.
And the new nomenclature for individual measures or aid mechanisms is of
no help in that regard.

The reference to digitisation, including the use of satellites, as an exam-
ple of a solution helping to reduce controls and reporting obligations* was
also assessed negatively. This system has certain limitations (as reported by
Poland) such as, for example, spatial resolution that makes its use difficult on
small and irregular agricultural plots. The spatial diversity and fragmentation
of farms, and even more so of agricultural properties, may prove difficult
to implement in practice. The assessment mechanisms with the use of these
tools, already in operation, may in Poland be only effective on uniform,
large properties.

The Communication pays little attention to rural development issues.*
The Vision briefly refers to the development needs of these areas, pointing to
the need for strong coordination between funds and policies, and particularly
for a cohesion policy. This view is consistent with one of the hypotheses con-
cerning the lack of uniform solutions for agriculture in the EU. This omission
is all the more important given that rural development policy in the current
perspective has been shaped by Member States. The lack of a clear vision

2 M. Padhiary, K. Raushan, Enhancing Agriculture Through AI vision and machine
learning: the evolution of smart farming, in: D. Thangam, Advancements in Intelligent Process
Automation, Hershey, PA 2025, pp. 295-324.

2 M. Zindler, M. Haensel, U. Fricke, T.M. Schmitt, C. Tobisch, T. Koellner, Improving
Agri-environmental Schemes: Suggestions from Farmers and Nature Managers in a Central
European Region, “Environmental Management” 2024, vol. 73, pp. 826-840, https://doi.
org/10.1007/s00267-023-01922-w.
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for the development of one of the main pillars of the CAP poses a challenge
for future regulations in terms of how they should be shaped.

Finally, a very vague reference is made to the issue of EU enlargement,
with only a mention of the need for gradual integration. EU enlargement
(especially to include Ukraine) will require significant changes to CAP
support instruments. This issue has been omitted from the Vision. From the
point of view of Polish agriculture, the lack of reference to EU enlargement,
and in particular the EU’s association with Ukraine, is hard to understand.
A large part of the price problems for agricultural products in Poland was
related to the opening of the EU market to certain agricultural products from
Ukraine. The failure to take this element into account in the presented vision
is a significant shortcoming of the Communication.

Summary

The above considerations lead to several important conclusions. The
European Commission’s Communication “A Vision for Agriculture and
Food” may be considered as a policy document. It is only a starting point
for establishing legal regulations related to the determination of the shape of
the CAP until 2040. The solutions adopted in it, focusing on the process of
climate protection and the implementation of innovation, are partly a con-
tinuation of some of the existing solutions. However, the biggest problem
with the presented document is what is missing from this Communication.
First of all, there is no reference to issues related to EU enlargement, includ-
ing Ukraine, or to issues related to the association period. No transitional
mechanisms or solutions are proposed that would ensure an adequate level
of competitiveness for agriculture in the EU.

Polish agricultural law will require changes and adjustments if the solu-
tions set out in the European Commission’s Communication are imple-
mented. This requires time and discussion. Currently, relevant changes that
directly affect the market are being implemented with considerable delays.
This was also the case, for example, with the change in eco-schemes in the
current financing period. An analysis of how to prepare for the implemen-
tation of the presented vision needs to be undertaken today. As the Ministry
notes, the fragmentation of agricultural property and, consequently, the im-
plementation of modern control procedures using satellites may be a problem.
Effective regulations related to privacy protection and the implementation
of post-control proposals will also be needed. Currently, there is no uniform
strategy for the development of the Polish model of agriculture 4.0. Another
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problem is the processing of data, including personal data, obtained when
using agriculture 4.0, for example GPS systems or drones. It is necessary to
develop a model of legal solutions that will prove effective in the long term.

The vision presented in the Communication also changes agricultural
law in terms of climate and the implementation of innovation in non-EU
countries. There are currently no effective mechanisms to protect against
the opening of the agricultural market to products from outside the EU.
The Communication does not refer to the application of rules equivalent
to those applicable to European farmers for this type of product. Thus the
competitiveness of agriculture that is emphasised in the Communication may
be undermined which, together with the aforementioned omission related to
EU enlargement, may lead to a rather dangerous area with a potential legal
loophole that might in the long term destabilise the agricultural market.

The vision presented lacks a uniform approach to agricultural issues
within the European Union. The rather cursory treatment of issues related
to rural development confirms this hypothesis. It is not entirely clear what
the investment part of EU agriculture will look like. Which areas of activity
will receive special funding, and which of them will be attractive enough
for farmers to want to take advantage of this aid and support? There is also
a lack of clear guidelines on the legal framework which would give Member
States the freedom to choose specific mechanisms and solutions.

The Communication presented here is the first formal document initiating
the discussion on the future of the CAP after 2027. The time for discussion
on this issue is shrinking. The outlined vision is an important starting point
which needs to be clarified and its possible financial framework defined. Al-
though it does not address some of the challenges facing modern agriculture,
it may be developed and improved. Subsequent legislative proposals clarify
this vision, but do not solve the fundamental problems discussed above.
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have been taken into account. When formulating this evaluation, the authors considered the
experience gained in implementing the CAP during the current financing period, the chal-
lenges facing the European agricultural sector, and the European Commission’s vision for
the future of this sector, as set out in the communication “A Vision for Agriculture and Food”
to the European Parliament, the Council, the European Economic and Social Committee,
and the Committee of the Regions. This document does not clearly align with the provisions
of trade agreements. Further simplification of agricultural policy in the European Union is
also needed. Concluding, the submitted proposal introduces many new solutions but also
entails new requirements for beneficiaries.
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L’obiettivo delle considerazioni ¢ effettuare una valutazione preliminare della proposta di
regolamento del Parlamento Europeo ¢ del Consiglio che stabilisce le condizioni per 1’at-
tuazione del sostegno dell’Unione alla Politica Agricola Comune per il periodo dal 2028 al
2034. La valutazione tiene conto, da un lato, della motivazione della proposta legislativa e,
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dall’altro, del testo delle disposizioni. Nel formulare il giudizio, gli Autori hanno consider-
ato in particolare le esperienze maturate finora nell’attuazione della PAC nell’attuale perio-
do finanziario, le sfide del settore agricolo europeo e la visione futura delineata nella Comu-
nicazione della Commissione al Parlamento Europeo, al Consiglio, al Comitato Economico
e Sociale Europeo e al Comitato delle Regioni, intitolata “Una visione per 1’agricoltura
e I’alimentazione”. Nelle conclusioni, gli Autori evidenziano, tra 1’altro, che il documento
manca di una chiara coordinazione con le disposizioni degli accordi commerciali. E inol-
tre necessaria un’ulteriore semplificazione della politica agricola nell’Unione Europea. La
proposta introduce numerose nuove soluzioni che, di conseguenza, comportano ulteriori
requisiti per 1 beneficiari.

Parole chiave: diritto agricolo, diritto agricolo europeo, Politica Agricola Comune, obiettivi
della PAC, finanziamento della PAC

Introduction

In July this year, the European Commission announced a proposal for
aregulation of the European Parliament and of the Council laying down the
conditions for the implementation of the Union support under the Common
Agricultural Policy for the period 2028-2034." The proposal explains the
rationale behind the regulation and its draft wording, thus specifying the
objectives of the CAP for the next financing period and clarifying the con-
ditions for support to achieve them. This opens up room for discussion on
the future shape of this extremely important European policy.

Due to the short time since its announcement, the draft regulation has not
been discussed much in the literature, also not in Poland. However, many
issues have already been addressed in discussions on the current CAP im-
plementation period, which include detailed assessments and conclusions
addressed to the EU legislator. Among Polish publications on the subject,
noteworthy are those by Izabela Lipinska,? Alina Jurcewicz® and Magdalena

! Proposal for a Regulation of the European Parliament and of the Council establishing
the conditions for the implementation of the Union support to the Common Agriculture Policy
for the period from 2028 to 2034, COM(2025) 75 final, https://eur-lex.europa.eu/legal-content/
EN/TXT/HTML/?uri=CELEX:52025PC0560 [accessed on 22.11.2025].

2 1. Lipinska, Legal instruments for risk management in agriculture in the new Common
Agricultural Policy, “Przeglad Prawa Rolnego” 2021, no. 1, pp. 203-216.

3 A. Jurcewicz, B. Whodarczyk, E. Tomkiewicz, Ewolucja zadar Wspélnej Polityki Rolnej
— przeszlosé, terazniejszos¢, przysziosé, “Przeglad Prawa Rolnego” 2024, no. 1, pp. 91-113.
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Jeziernicka.* Opinions expressed by economists are also important.’ Foreign
literature also focused on certain issues of interest and have addressed them
extensively. It is worth mentioning, by way of example, publications point-
ing to the shortcomings of the Common Agricultural Policy in the current
financing period, also in the context of the Green Deal, the need to coordinate
climate and agricultural policies, or to strengthen the resilience of European
agriculture to crises.®

There is no need to explain in detail how important the research topic
specified in the title is for the future of European agriculture and EU agricul-
tural law. The European Union faces a variety of challenges, both internal and
external, which it must take into account when formulating the conditions
for financing the Common Agricultural Policy. Therefore, the aim of these
considerations is to make a preliminary assessment of the draft regulation,
which may inspire discussion on its future shape. This assessment takes into
account, on the one hand, the justification of the legislative proposal and,
on the other hand, the wording of the draft provisions. In formulating it,
particular account is taken of the experience gained so far in implementing
the CAP in the current financing period, the challenges facing the European
agricultural sector and the future vision for this sector of the economy set
out in the Communication from the European Commission to the European

4 M. Jeziernicka, Prawno-ekonomiczne ujecie zalozen i celéw Wspélnej Polityki Rolnej
2023-2027. Proba oceny wspotzaleznosci, ,,Ruch Prawniczy, Ekonomiczny i Socjologiczny”
2024, no. 3, pp. 167-182.

> A. Delivorias, The EUs Multiannual Financial Framework 2028—2034: Structure and
Innovation, EPRS Briefing, European Parliament 2025; R. Hansum, J. Lindner, N. Redeker,
E. Rubio, Ripe for Reform — What's in the EU Budget Proposal and What Comes Next?,
Berlin 2025; J. Swinnen, Trade, standards and the political economy of the CAP, “World
Economy” 2022, no. 7, pp. 1892-1915.

¢ F. Moreno Mozo, Contradictions in the evolution of the CAP, “Przeglad Prawa Rolnego”
2023, no. 2, in particular p. 108 ff.; D. Carloni, La “nuova” politica agricola commune sotto
accusa: le ragioni degli agricoltori in rivolta, “Diritto e giurisprudenza agraria, alimentare
e dell’ambiente” 2024, no. 1, p. 1 ff.; L. Russo, La politica agricola comune tra esigenze di
sostenibilita economica e [’attuazione del Green Deal a tutela della biodiversita, “Diritto
agroalimentare” 2025, no. 2, p. 329 ff.; D. Bianchi, Sovranita alimentare: strumenti giuridici
e strategie alla luce della recente riforma della PAC e del Green Deal, “Alimenta” 2022,
no. 4, pp. 653—684; M. Alabrese, Politiche climatiche, politiche agricole e il bisogno di
coordinamento, “Rivista di diritto agrario” 2020, vol. 3, p. 618 ff.; M. Westra, Integrating
climate objectives into the CAP, “Common Market Law Review” 2023, no. 4, pp. 1021-1050;
Ch. Busse, The new CAP after 2020 — The Brussels Colloquium of the CEDR of 25 October
2022 on the occasion of the 60" anniversary of the CAP and the 65" founding year of the
CEDR, “CEDR Journal of Rural Law” 2022, no. 2, pp. 8-11; B. von Garmissen, Das gegen-
wdrtige Agrarrecht ist nur bedingt krisentanglit, “Agrar und Umweltrecht” 2022, no. 12, p. 1.
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Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions “A Vision for Agriculture and Food” dated
19 February 2025 that shapes the EU’s agricultural and food sector, making
it attractive for future generations.’

1. Justification for the legislative proposal

The legislative proposal begins with a detailed justification for the pro-
posed regulation. The legal basis provided is based on the provisions of the
Treaty on the Functioning of the European Union and Article 39, which sets
out the objectives of the CAP. Depending on the financing period, these ob-
jectives have been pursued through different legal instruments designed to
achieve them. In subsequent financing periods, there is always a discussion
on how legal and financial instruments can be changed to help agriculture
in the EU.

The legislative proposal sets out several specific objectives that refer to
the aforementioned Communication “A Vision for Agriculture and Food.”
One of the fundamental ones is to support farmers’ incomes and competi-
tiveness. This objective corresponds to the scope of Article 39 TFEU, but
the main emphasis is planned to be placed on supporting those farmers who
contribute to food security and environmental protection. Another challenge
facing agriculture is generational renewal. The support provided to young
farmers to date has not yielded satisfactory results. Therefore, one of the
objectives is to make the farming profession more attractive by increasing
access for young people through capital incentives.

In the general part of the explanatory memorandum, the drafters empha-
sise that agriculture remains a sector of strategic importance for the Union,
ensuring food security for approximately 450 million citizens, while also
being a key element of the socio-economic structure of rural areas. The
explanatory memorandum points out that, despite the support provided to
date, farmers’ incomes remain relatively low and vulnerable to market fluc-
tuations, with an average of around one-fifth of agricultural income in the

7 Komunikat Komisji do Parlamentu Europejskiego, Rady, Europejskiego Komitetu
Ekonomiczno-Spotecznego i Komitetu Regionoéw, Wizja dla rolnictwa i zywnosci. Wspdlne
ksztattowanie unijnego sektora rolnego i spozywczego, atrakcyjnego dla przysztych
pokolen, COM(2025) 75 final, https://eur-lex.europa.eu/legal-content/PL/ALL/?uri=CEL-
EX:52025DC0075 [accessed on 22.11.2025]. See the article by A. Niewiadomska, Agriculture
in 2040 according to the European Commission Communication “A Vision for Agriculture
and Food” published in this issue of “Przeglad Prawa Rolnego.”
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EU coming from direct payments. In this context, the economic and social
objectives of the proposal are, in particular: to increase the “fairness” and
“targeting” of income support by giving priority to small and medium-sized
farms; to strengthen the position of young farmers and facilitate generational
renewal; and ensuring income stability in conditions of increased market
volatility and production costs. The explanatory memorandum emphasises
that the use of degressive area-based income support (DABIS) instead of
the current uniform direct payments is intended to reduce the concentration
of subsidies in the largest entities and contribute to the implementation of
the principle of material equality between farmers.®

Another group of motives are environmental and climate objectives.
The drafters point out that agriculture bears significant responsibility for
greenhouse gas emissions, biodiversity loss and soil degradation, but at the
same time has the potential to provide environmental public goods such as
carbon sequestration and landscape protection.’ This is even more in line
with the EU’s existing climate policy, in particular solutions dedicated to
agriculture. The explanatory memorandum emphasises continuity with the
existing “green architecture” of the CAP, but proposes to streamline and
strengthen it by introducing a single farm stewardship system covering
environmental, climate, health and animal welfare requirements as basic
conditions. In addition, it envisages the further development of agri-envi-
ronment-climate actions (AECAs) as voluntary interventions going beyond
mandatory standards. The drafters also refer to the obligation to integrate
environmental protection requirements under Article 11 TFEU, pointing out
that the CAP 2028-2034 is to be one of the main instruments for achieving
the EU’s climate objectives.

In budgetary terms, the rationale for the proposal is in line with the vision
of a new, “compressed” EU budget for 20282034, in which agricultural
policy funding remains significant but is subject to stronger fiscal pressure.
The Commission documents emphasise that maintaining a high level of
support for agriculture requires greater efficiency and better targeting, as
well as integration with other policies (cohesion, green transition) within the
NRPE.!” At the institutional level, the guiding principle remains the transition
from compliance-based management to performance-based management.
The new strategic plans are to include objectives and result indicators, and

8 A. Matthews, The CAP 2028-2034: fairer and better targeted income support?, CAP
Reform, 10 November 2025.

° S. Hejte, J. Flatz, Aligning the CAP with EU’s Climate Policy, Copenhagen 2024,

10 R. Hansum et al., Ripe for Reform...
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the assessment of the effectiveness of interventions, including the CAP, is
to be based on the results achieved and not solely on the formal compliance
of expenditure with the rules."

As part of the budget package, the Commission proposes integrating the
CAP, cohesion policy and selected sectoral policies into the National and
Regional Partnership Fund (NRPF), managed on the basis of a single set
of rules and National and Regional Partnership Plans (NRPP) prepared by
Member States.'> CAP funds are to be formally ring-fenced within the fund —
according to the proposal, at least approximately EUR 293-296 billion to
support farmers’ incomes in 2028-2034, as part of the overall NRPF pool
of approximately EUR 865 billion."

2. Draft regulation — detailed analysis

The draft regulation of the European Parliament and of the Council
laying down the conditions for the implementation of the Union support
under the Common Agricultural Policy for the period 2028-2034 sets out
the rules for financing the CAP. This draft is part of the legislative package
on the Union’s multiannual financial framework (MFF) for 2028-2034,
which includes, among other things, proposals for regulations on the new
National and Regional Partnership Fund (NRPF) and implementing acts
on performance-based governance in EU policies.'* In material terms, the
horizontal proposal defines the CAP intervention catalogue, the conditions
for access to support and the framework for conditionality and control, while
in institutional terms it defines the relationship between the EU and national
levels in the agricultural policy implementation system.

As already mentioned, the main objectives set out in the explanatory
memorandum to the proposal are to create more targeted support for farmers’
incomes and their long-term competitiveness by directing support to farmers

I R. Pastor Carretero, B. Casares Guillén, Multi-level governance at the breaking point:
are Member States prepared for the new CAP integration?, Brussels 2025.

12 Commission information, The 2028-2034 EU budget for a stronger Europe, https://com-
mission.europa.eu/strategy-and-policy/eu-budget/long-term-eu-budget/eu-budget-2028-2034
en [accessed on 22.11.2025].

13 Directorate-General for Agriculture and Rural Development, The CAP 2028-2034
proposal explained: fairer, better targeted income support for farmers, https://agriculture.
ec.europa.cu/media/news/cap-2028-2034-proposal-explained-fairer-better-targeted-income-
support-farmers-2025-11-10_en [accessed on 22.11.2025].

4 C. Mendez, J. Bachtler, F. Wishlade, Cohesion Policy on the Rocks?, EORPA Report
25/3, Glasgow — Delft 2025.
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who actively contribute to food security, the economic viability of farms
and specific sectors, and the protection of the environment, while enabling
them to access complementary sources of income.'> As an example of such
challenges, Article 3(1) of the draft regulation introduces the requirement
of responsible farm management. This new concept consists of basic re-
quirements for farm management. These requirements appear complex at
first glance and are set out in Annex I to the draft regulation.'® They can be
divided into three main areas: legal, social'” and climate. The inclusion of the
social factor is new here and will certainly require numerous clarifications
as to the extent to which it is to cover the functioning of agriculture.

Key aspects of this new approach may include: strict compliance with
legal provisions — farmers are required to comply with applicable legal
regulations in the areas of the environment, public health, food safety and
animal welfare. This is, of course, nothing new, but Annex I lists the specific
regulations that farmers will need to comply with in order to be eligible for
aid. Their interpretation and scale of application in different countries may
affect the internal and external competitiveness of agriculture. An important
aspect of the new approach is resource management — the efficient use of
natural resources such as water, soil and energy in a way that minimises
negative impacts on the environment. This means increasing the emphasis
on compliance with climate rules, and their clarification will have to be much
more closely monitored.'

This concept is based on the principle of “do no significant harm” as set
out in Regulation (EU, Euratom) 2024/2509 of the European Parliament and

15 Draft Regulation COM(2025) 75 final, https:/eur-lex.europa.eu/legal-content/PL/TXT/
HTML/?uri=CELEX:52025PC0560 [accessed on 22.11.2025].

16 Annex I to the draft (COM(2025)560) introduces a detailed farm stewardship system
—a set of management requirements (Statutory Management Requirements, practices relating
to soil, water, biodiversity, public health and animal welfare), integrated with a system of
controls and sanctions. Compared to the existing cross-compliance system, the following
changes can be observed: greater systemicity — a uniform system covering key environmental
and health areas; a stronger link to climate and biodiversity objectives; better linkage with
payments — failure to meet the requirements may result in a reduction in payments from a wide
range of interventions. From a legal perspective, this raises questions about the proportionality
of sanctions and transparency for beneficiaries (whether farmers will be able to predict the
consequences of violations), which is important in light of the principle of legal certainty.

17 D. Lobos-Kotowska, A. Doliwa, Sprawiedliwos¢ spoteczna i solidarnosé w prawie
rolnym (na przyktadzie wspierania rozwoju obszarow wiejskich), “Studia luridica Lublinensia”
2021, no. 30, pp. 429-444.

18 W. Zietara, Z. Mirkowska, Zielony £ad — w kierunku rolnictwa ekologicznego czy
ekologizacji rolnictwa?, “Zagadnienia Ekonomiki Rolnej” 2021, no. 3, pp. 29-54.
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of the Council. According to recital 8 of the draft regulation, responsible
farming should take into account minimum environmental and social condi-
tionality requirements, as well as protective practices developed by Member
States to achieve key objectives such as protecting soil and rivers from
pollution. Member States should be able to adapt such protective practices
flexibly to their specific geographical and climatic context and production
systems, including by establishing exemptions. In order to promote social-
ly sustainable agriculture, certain CAP payments require compliance with
standards relating to working and employment conditions and health and
safety at work. The new approach attaches great importance to planning and
documentation. Requirements for keeping records of agricultural activities
and management strategies enable the monitoring and evaluation of farm
performance. The increased use of IT tools and satellites may prove to be
a challenge not only for Polish agricultural law, but also for real estate man-
agement. Due to the rather diverse distribution of land holdings, monitoring
appropriate agrotechnical activities may prove difficult to implement, for
example in Polish conditions.

Innovation is an important issue for the new CAP and responsible farm
management. The draft regulation provides, among other things, for the
promotion of investment in new technologies and methods that increase the
sustainability and efficiency of production. It also provides for support for
farmers in terms of training and education, which will enable them to better
manage their farms and adapt to changing requirements. A new and legally
difficult factor will be involvement in local communities. Here, responsible
farms should engage in local initiatives and cooperate with other entities
within the farming community. The draft regulation also aims to increase the
attractiveness of the profession and promote generational renewal, supporting
access for young people and those starting out in the profession, among others
by promoting skills development, better access to capital and better working
conditions. In this regard, an increase in educational activities is envisaged.

First and foremost, the draft enumerates the types of support that can
be offered under the CAP. In accordance with Article 5(1), these include:
degressive area-based income support;'® production-related income support;

1 DABIS replaces the existing system of linear direct payments. Its main features are:
Agriculture and rural development degression — higher level of support for the first hectares,
gradual reduction of payments as the size of the farm increases; payment range — the average
rate in each Member State is to be between EUR 130 and EUR 240 per hectare; capping —
maximum amount of support per farm at EUR 100,000 per year; possibility of additional
reductions above thresholds (e.g. EUR 20,000, 50,000, 75,000), in line with budget proposals
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specific payment for cotton; payment for areas with natural or other specific
constraints; support for losses resulting from certain mandatory requirements;
agri-environment-climate measures; payments for small farms; support for
risk management tools;*° support for investments for farmers and forest
holders; support for the setting up of young farmers and new farmers, the
establishment of rural businesses and the development of small farms;
support for farm replacement services; LEADER; support for knowledge
sharing and innovation in agriculture, forestry and rural areas; territorial
and local cooperation initiatives; interventions in the outermost regions;
interventions in the smaller Aegean islands; the EU school scheme referred
to in Title I of Part I, Chapter II of Regulation (EU) No 1308/2013 of the
European Parliament and of the Council 13; interventions in certain sectors
referred to in Part I, Title I, Chapter II of Regulation (EU) No 1308/2013;
crisis payments to farmers.

One of the objectives is also to increase the role of the agricultural and
forestry sector in climate action, in the provision of ecosystem services,
the protection of biodiversity and natural resources by rewarding farmers
who work in harmony with nature and encouraging them to switch to more
sustainable production methods adapted to local conditions, and ensuring an
appropriate balance between investments, incentives and requirements.?! In
addition, the need to improve resilience, crisis and risk management capacity,
provide stronger and more targeted incentives for farmers to reduce their
vulnerability and exposure to risks, including through adaptation at farm
level and diversification of production, promoting more ambitious changes
during the transition in places where existing activities are not sustainable
in the long term, and strengthening the link between prevention and crisis
management. However, there was no response to questions related to coor-
dinating this aid with the market behaviour of third countries with which the
EU has advanced free trade agreements.

and expert analyses. In legal terms, DABIS combines the features of classic direct payments
with redistributive elements, which is intended to implement the principle of equal treatment
in a material sense — through greater support for smaller farms, which are statistically in
a worse income situation.

20 1. Lipinska, Producent rolny wobec nieuczciwych praktyk handlowych — wybrane
zagadnienia prawne, “Przeglad Prawa Rolnego™ 2017, no. 2, p. 61 ff.

21 MLA. Krdl, Rola gospodarstw rodzinnych w prawnej ochronie zasobéw srodowiska
i roznorodnosci biologicznej, in: P. Litwiniuk (ed.), Prawne mechanizmy wspierania i ochro-
ny rolnictwa rodzinnego w Polsce i innych panstwach Unii Europejskiej, Warszawa 2015,
p. 155 ff.
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With regard to risk management in agriculture, in accordance with the
proposed Article 12 of the draft regulation, Member States shall provide
support to farmers for participating in risk management tools. Support in
this regard should only be granted to cover losses exceeding a threshold of
at least 20% of the farmer’s average annual production or average annual
income over the previous three years, or the average of three years calculat-
ed on the basis of the previous five years, excluding the highest and lowest
values. This means that strict accounting records must be kept and losses
incurred in this regard must be determined.

In accordance with paragraph 2 of this provision, sectoral risk manage-
ment tools allow losses to be calculated at farm level, at the level of the farm’s
activity in a given sector, or in relation to a specific insured area. In the case
of permanent crops and in other justified cases where the calculation methods
referred to in the first subparagraph are not appropriate, Member States may
adopt a method of calculating losses based on the farmer’s average annual
production or income over a period not exceeding eight years, excluding the
highest and lowest values. The draft regulation also provides for accelerating
innovation, increasing access to knowledge and accelerating digital trans-
formation?? and, as a result, the development of a prosperous agricultural
sector by strengthening knowledge and innovation systems in agriculture,?
including access to impartial and professional advisory services, targeted
training, and support for the wider use of digital solutions.**

The digital solutions introduced under Agriculture 4.0 may prove insuf-
ficient. A new legal approach is needed, both in civil and criminal law, as
well as in administrative law, to implement innovative solutions in agricul-
ture. The current CAP, which focuses largely on the market and agricultural
products, must be reoriented to put farmers at the centre of attention. The
draft regulation is based on the assumption that the objectives of the CAP —
food security, market stability and a high level of environmental protection
— cannot be effectively achieved at Member State level, which traditionally

2 A. Schaffner, Digitisation: top value for farmers, “Agrifuture” 2017, vol. 4, pp. 24-25.

2 S. Oleiro Araujo, R. Silva Peres, J. Barata, F. Lidon, J. Cochicho Ramalho, Charac-
terising the Agriculture 4.0 Landscape — Emerging Trends, Challenges and Opportunities,
“Agronomy” 2021, no. 4, 667; S. Monteleone, E. Alves de Moraes, B. Tondato de Faria,
P.T. Aquino Junior, R. Filev Maia, A. Torre Neto, A. Toscano, Exploring the adoption of pre-
cision agriculture for irrigation in the context of Agriculture 4.0: The key role of the Internet
of Things, “Sensors” 2020, no. 20(24), 7091.

24 M. de Clercq, A. Vats, A. Biel, Agriculture 4.0: The Future of Farming Technology,
World Government Summit, 2018, p. 11.
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justifies maintaining a common policy in this area. At the same time, through
the NRPP, a significant part of the decisions is decentralised.

3. Poland’s position on the draft regulation

Poland opposes the abolition of the two-pillar CAP, believing that only
this formula can ensure production stability, food security and fair com-
petition in the EU.> The Ministry emphasises that agriculture and food
production are key pillars of national security, especially in the context of
geopolitical turbulence. Therefore, when negotiating the CAP after 2027,
the priority should be to ensure operation of mechanisms that guarantee
food production.

The Communication from the Ministry of Agriculture and Rural Devel-
opment points out that the CAP proposals offer the possibility of continuing
the existing forms of support, including direct payments, climate and envi-
ronmental measures, support for small farms, farms in less-favoured areas
and investments in rural areas. At the same time, the Ministry declares that
it is particularly keen to ensure that funds are distributed effectively, taking
into account the needs of Polish agriculture.?® Poland welcomes the fact that
under the new CAP, some decisions, such as the form and scope of support,
can be taken at national level. This makes it possible to adapt to the conditions
of Polish agriculture better. In EU talks, Poland is demanding effective pro-
tective mechanisms to prevent the EU market, including the Polish market,
from being flooded with cheaper food from outside the EU. Poland opposes
liberalisation that could harm Polish producers.

Although the new perspective is to maintain the CAP budget, analyses
(and some circles) indicate that there may be less support, which could mean
a decline in agricultural profitability. Poland has expressed concerns that the
proposed budget does not meet fully the farmers’ expectations.?’ As a result,
the Ministry of Agriculture and Rural Development emphasises that adequate
measures must be taken to ensure that the CAP effectively protects the agri-

2 Communication Common Agricultural Policy after 2027 once again the subject of
debate in Brussels, https://www.gov.pl/web/rolnictwo/wspolna-polityka-rolna-po-roku-2027-
once-again-the-subject-of-debate-in-Brussels [accessed on 22.11.2025].

26 Position of the Ministry of Agriculture and Rural Development on the CAP budget for
2028-2034, https://www.gov.pl/web/rolnictwo/stanowisko-mrirw-w-sprawie-budzetu-wpr-
na-lata-2028-2034 [accessed on 22.11.2025].

21 G. Psujek, Budzet UE rosnie, ale rolnicy dostang mniej niz dotqd, 17.07.2025, https://
businessinsider.com.pl/gospodarka/budzet-ue-20282034-co-oznacza-dla-polskiego-rol-
nictwa/8sxesw7 [accessed on 22.11.2025].
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cultural sector.”® Poland fears that the integration of the CAP with other EU
funds may weaken support for agriculture, which is why it insists that the
CAP remain an autonomous policy with its own budget.”” With imports on
the rise, e.g. from Ukraine and Mercosur countries, the government is de-
manding safeguard clauses to protect Polish farmers from unfair competition.

Based on its experience with the current CAP, including eco-schemes,
Poland warns against placing excessive environmental burdens on farmers
if this leads to a decline in the competitiveness of production. In short, the
CAP cannot be merely a tool for transformation — it must also protect pro-
duction and farmers’ incomes.*® Poland wants the CAP to remain a strong,
well-funded, autonomous EU instrument that ensures stability, food security
and real support for farmers. At the same time, it demands that the new
policy be flexible — adapted to Polish conditions, protecting producers from
dumping and supporting the further development of rural areas.

Conclusions

The draft regulation of the European Parliament and of the Council es-
tablishing the conditions for the implementation of the Union support under
the Common Agricultural Policy for the period 2028-2034, presented by the
European Commission, requires a discussion on the future of agriculture in
the European Union. At this stage, without other documents clarifying and
detailing it, it cannot be unequivocally critically assessed. It introduces many
new requirements for farmers and shifts the focus of the CAP to climate
protection and innovation. It also implements a new system of degressive
income support.

Furthermore, it should be noted that the new CAP is part of a whole system
of changes to other legislative acts and is part of the transformation of the
entire EU economy. The main principles of this system are to be based on
results that will be difficult to measure in agriculture. The pace of digitalisa-
tion will certainly vary from country to country, and with it the availability

2% M. Szpyrka, Przysztos¢ Wspdlnej Polityki Rolnej: oszczednosci, centralizacja i pytania
bez odpowiedzi, 1.09.2025, https://euractiv.pl/section/rolnictwowpr/news/przyszlosc-wspol-
nej-polityki-rolnej-oszczednosci-centralizacja-i-pytania-bez-odpowiedzi/ [accessed on
22.11.2025].

¥ A.Molenda, Silna WPR czy cigcia? Polska nie ustepuje, 18.11.2025, https://agronews.
com.pl/artykul/silna-wpr-czy-ciecia-polska-nie-ustepuje/ [accessed on 22.11.2025].

30 Wielkopolska Izba Rolnicza, Wspéina Polityka Rolna 2028—-2034: ambitna wizja czy
kontynuacja bledow?, https://wir.org.pl/asp/wspolna-polityka-rolna-2028-2034-ambitna-wiz-
ja-czy-kontynuacja-bledow-, 1,artykul,1,5650 [accessed on 22.11.2025].
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of new aid measures. Even at this preliminary stage, there is a clear need to
coordinate the adopted assumptions with changes in international law and
to take into account the possible enlargement of the European Union in the
proposed regulations. This is particularly important from the point of view
of countries such as Poland.

The proposed regulation only touches on the issues of food security and
maintaining the competitiveness of European agriculture vis-a-vis other
countries, particularly those outside the EU. There is also a lack of legal
mechanisms that would enable a fairly rapid response to market changes,
including price changes. This was a demand made during the farmers’ protests
and in the literature cited in the introduction.

The proposed legal solutions also need to be analysed in terms of their
impact on the competitiveness®' of agriculture and the possibilities for imple-
menting modern solutions, including those related to artificial intelligence.*
There is a lack of specific legislative proposals related to the possibilities of
responding to the challenges associated with this new approach in agricul-
ture. The activities of EIP-AGRI which supports cooperation projects for
innovation through operational groups based on an “interactive innovation
model” appear to be insufficient. In addition, it links scientific research with
agricultural and forestry practices and informs the scientific community
about the needs related to these practices; it connects innovation actors and
innovation projects, in particular through EU and national CAP networks; it
promotes the use of innovative solutions by disseminating information and
knowledge, including among farmers. There is a need for a coordinated plan
for innovation that would define the framework for the functioning of new
technical solutions in agriculture.

Financial issues should not be forgotten either. The regulation itself does
not contain a clear statement on the level of CAP funding in the future. The
proposal itself mentions only two amounts related to the future CAP and the
Competitiveness Fund. However, agriculture requires a stable approach and
a specific funding framework. There have been many interesting initiatives
in the past, such as the greening policy,” which have not been sufficiently

3 A. Niewiadomska, Konkurencyjnos¢ jako determinanta prawna europejskiej polityki
rolnej, “Studia luridica” 2018, vol. 72, pp. 267-278.

32 P. Popardowski, Regufy konkurencji w rolnictwie w prawodawstwie Unii Europejskiej,
Warszawa 2019.

33 B. Wiodarczyk, Prawne instrumenty ochrony srodowiska i przeciwdziatania zmianom
klimatu we Wspolnej Polityce Rolnej na lata 2023-2027, “Przeglad Prawa Rolnego” 2022,
no. 2, pp. 11-26.
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implemented due to insufficient funding and a lack of economic incentives
for farmers. The question arises as to whether the new CAP, without strong
economic support, will be capable of meeting the requirements of the free
market.

Member States should have their say in the discussion on this regulation,
as it is a document that will shape the future of agriculture in Europe for the
next dozen or so years. This requires well-considered and research-based
decisions. The document presented does not clearly coordinate these provi-
sions with trade agreement regulations. Nor does it provide legal solutions
to price fluctuations or the demands made in farmers’ protests. It also fails
to create incentives for short supply chains. The Regulation of the European
Parliament and of the Council on the Common Agricultural Policy for the
period 2028-2034 is an important step towards the sustainable development
of the agricultural sector in the EU. By introducing basic requirements and
support mechanisms, the EU has an opportunity to improve the quality of
life in rural areas and protect natural resources for future generations. It
will be crucial to maintain a balance between economic development and
environmental protection and the social needs of rural residents.

BIBLIOGRAPHY

Alabrese M. (2020), Politiche climatiche, politiche agricole e il bisogno di coordinamento,
“Rivista di diritto agrario” vol. 3.

Bianchi D. (2022), Sovranita alimentare: strumenti giuridici e strategie alla luce della recente
riforma della PAC e del Green Deal, “Alimenta” no. 4.

Busse Ch. (2022), The new CAP after 2020 — The Brussels Colloguium of the CEDR of
25 October 2022 on the occasion of the 60" anniversary of the CAP and the 65" founding
year of the CEDR, “CEDR Journal of Rural Law” no. 2.

Carloni D. (2024), La “nuova” politica agricola commune sotto accusa: le ragioni degli
agricoltori in rivolta, Diritto e giurisprudenza agraria, alimentare e dell’ambiente” no. 1.

Clercq M. de, Vats A., Biel A. (2018), Agriculture 4.0: The Future of Farming Technology,
World Government Summit.

Garmissen B. von (2022), Das gegenwidirtige Agrarrecht ist nur bedingt krisentanglit, “Agrar
un Umweltrecht” no. 12.

Hansum R., Lindner J., Redeker N., Rubio E. (2025), Ripe for Reform — What's in the EU
Budget Proposal and What Comes Next?, Berlin.

Hojte S., Flatz J. (2024), Aligning the CAP with EUs Climate Policy, Copenhagen 2024.

Jeziernicka M. (2024), Prawno-ekonomiczne ujecie zatozen i celow Wspdlnej Polityki Rolnej
2023-2027. Proba oceny wspotzaleznosci, ,,Ruch Prawniczy, Ekonomiczny i Socjolo-
giczny” no. 3.

Jurcewicz A., Wtodarczyk B., Tomkiewicz E. (2024), Ewolucja zadan Wspadlnej Polityki
Rolnej — przesziosé, terazniejszosé, przysztosé, ,,Przeglad Prawa Rolnego” no. 1.



Conditions for the implementation of the Union support... 149

Krol ML.A. (2015), Rola gospodarstw rodzinnych w prawnej ochronie zasobow srodowiska
i roznorodnosci biologicznej, in: P. Litwiniuk (ed.), Prawne mechanizmy wspierania
i ochrony rolnictwa rodzinnego w Polsce i innych panstwach Unii Europejskiej, Warszawa.

Lipinska I. (2017), Producent rolny wobec nieuczciwych praktyk handlowych — wybrane
zagadnienia prawne, “Przeglad Prawa Rolnego” no. 2.

Lipinska I. (2021), Legal instruments for risk management in agriculture in the new Common
Agricultural Policy, “Przeglad Prawa Rolnego” no. 1.

Lobos-Kotowska D., Doliwa A. (2021), Social justice and solidarity in agricultural law (on
the example of supporting rural development), “Studia luridica Lublinensia” no. 30.
Mendez C., Bachtler J., Wishlade F. (2025), Cohesion Policy on the Rocks?, EORPA Report

25/3, Glasgow — Delft.

Monteleone S., Alves de Moraes E., Tondato de Faria B., Aquino Junior P.T., Filev Maia R.,
Torre Neto A., Toscano A. (2020), Exploring the adoption of precision agriculture for
irrigation in the context of Agriculture 4.0: The key role of the Internet of Things, “Sen-
sors” no. 20(24), 7091.

Moreno Mozo F. (2023), Contradictions in the evolution of the CAP, “Przeglad Prawa Rol-
nego” no. 2.

Niewiadomska A. (2018), Konkurencyjnosé jako determinanta prawna europejskiej polityki
rolnej, “Studia Iuridica” vol. 72.

Niewiadomska A. (2025), Agriculture in 2040 according to the European Commission
Communication “A Vision for Agriculture and Food”, “Przeglad Prawa Rolnego” no. 2.

Oleiro Aratijo S., Silva Peres R., Barata J., Lidon F., Cochicho Ramalho J. (2021), Character-
ising the Agriculture 4.0 Landscape — Emerging Trends, Challenges and Opportunities,
“Agronomy” 2021, no. 4, 667.

Pastor Carretero R., Casares Guillén B., Multi-level governance at the breaking point: are
Member States prepared for the new CAP integration?, Brussels 2025.

Popardowski P. (2019), Reguty konkurencji w rolnictwie w prawodawstwie Unii Europejskiej,
Warszawa.

Russo L. (2025), La politica agricola comune tra esigenze di sostenibilita economica e l’at-
tuazione del Green Deal a tutela della biodiversita, “Diritto agroalimentare” no. 2.

Schaftner A. (2017), Digitisation: top value for farmers, “Agrifuture” vol. 4.

Swinnen J. (2022), Trade, standards and the political economy of the CAP, “World Econ-
omy” no. 7.

Westra M. (2023), Integrating climate objectives into the CAP, “Common Market Law
Review” no. 4.

Wrhodarczyk B. (2022), Prawne instrumenty ochrony srodowiska i przeciwdzialania zmianom
klimatu we Wspolnej Polityce Rolnej na lata 2023—-2027, “Przeglad Prawa Rolnego” no. 2.

Zigtara W., Mirkowska Z. (2021), Zielony Lad — w kierunku rolnictwa ekologicznego czy
ekologizacji rolnictwa?, “Zagadnienia Ekonomiki Rolnej” no. 3.






PRZEGLAD PRAWA ROLNEGO
NR 2 (37) - 2025, 151-179

e-ISSN 2719-7026, ISSN 1897-7626
DOI: 10.14746/ppr.2025.37.2.8

FRANCEscO TebiOLI

University of Mantua, Italy
e-mail: francesco@tedioli.com
ORCID: 0000-0002-0593-852X

The law regulating rural hospitality:
A legal analysis of agricamping in Italy
and selected EU Member States*

La legge sull’ospitalita rurale:
un’analisi giuridica dell’agricampeggio in Italia
e in alcuni Stati membri dell’UE

This article explores the legal framework of farm-based camping (agricampeggio) in Italy,
analysing its classi-fication as an agricultural activity and the associated regulatory, plan-
ning, environmental, and tax implications. Drawing on national and regional legislation, ad-
ministrative practice and case law, it highlights the legal fragmentation and risks of misclas-
sification. A comparative overview of selected EU Member States (France, Germany, and
Spain) provides additional insights. The article concludes with recommendations for a more
coherent and unified legal approach to rural hospitality within multifunctional agriculture.

Keywords: agricamping regulation, multifunctional agriculture, building and landscape au-
thorisations, tax treatment of rural hospitality, comparative rural tourism law

Questo articolo esplora il quadro giuridico dell’agricampeggio in Italia, analizzandone la
classificazione come attivita agricola e le implicazioni normative, urbanistiche, ambientali
e fiscali ad essa associate. Attingendo alla legislazione nazionale e regionale, alla prassi
amministrativa e alla giurisprudenza, mette in evidenza la frammentazione giuridica ¢ i ri-
schi di errata classificazione. Una panoramica comparativa di alcuni Stati membri dell’UE

* This article is based on a previous version published in Italian as: F. Tedioli, L’ ag-
ricampeggio tra attivita agricola e turismo all’aria aperta, “Rivista per la consulenza in
agricoltura” 2025, no. 103, pp. 10-24. The present English text updates and partially revises
that analysis and, in addition, develops an original comparative section on the regulation of
farm-based camping in selected EU Member States.

PPR 2(37), 2025: 151-179. © The Author(s). Published by Adam Mickiewicz University Press, 2025
Open Access article, distributed under the terms of the CC licence (BY, https://creativecommons.org/licenses/by/4.0/deed.en).



152 FRANCESCO TEDIOLI

(Francia, Germania e Spagna) fornisce ulteriori approfondimenti. L’articolo si conclude con
alcune raccomandazioni per un approccio giuridico piu coerente e unificato all’ospitalita
rurale nell’ambito dell’agricoltura multifunzionale.

Parole chiave: regolamentazione dell’agricampeggio, agricoltura multifunzionale, autoriz-
zazioni edilizie e paesaggistiche, trattamento fiscale dell’ospitalita rurale, diritto comparato
del turismo rurale

Introduction

Farm-based open-air hospitality (commonly referred to as agricampeg-
gio in Italy) represents a distinctive model within the broader framework of
rural tourism, combining temporary outdoor accommodation with ongoing
agricultural activity.! This hybrid model raises complex legal issues that
intersect with agrarian law, land-use planning, environmental protection,
building regulations, and tax law.

Over the past two decades, the phenomenon has gained increasing
relevance within the Italian agri-food sector, particularly in marginal or
high-value rural areas.? In these contexts, agritourism in the form of open-
air camping such as the temporary placement of tents, caravans, or camper
vans on farmland has emerged as a viable diversification strategy for small
and family-run farms, aiming to integrate economic sustainability with en-
vironmental stewardship.

However, the absence of a unified national legal framework, together with
the broad discretion left to the Italian regions in regulating the matter, has led
to significant legal fragmentation. This, in turn, affects the identification of
the applicable authorisation regimes (SCIA,? building permits, or landscape

' F. Morandi, Esperienze di turismo trasformativo: opportunitd per territori autentici
e nuovi paradigmi regolamentari, in: S. Battino (ed.), I/ turismo per lo sviluppo delle aree
interne. Esperienze di rigenerazione territoriale, Trieste 2022, p. 25.

2 ISTAT, Agritourism Holdings in Italy — Year 2022, Rome, 14 December 2023, https://
www.istat.it. According to the report, there were 25,849 active agritourism holdings in Italy
in 2022 (an increase of 1.8% compared to 2021), approximately 78% of which offered ac-
commodation services, including agricamping. The current value of agritourism production
was estimated at around 1.5 billion euros.

3 SCIA (Certified Notice of Commencement of Activity): an administrative tool under
Italian law (Article 19 of Law No. 241/1990) that allows individuals or entities to commence
certain economic or construction activities immediately upon submission of a self-certified
declaration attesting compliance with legal requirements. The competent authority retains
the power to conduct subsequent checks and to prohibit the activity within 60 days in case
of non-compliance.
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authorisations), the classification of structures (temporary or permanent), and
the tax treatment of revenues and land use.

The present article offers a critical legal analysis of farm-based camping
in Italy, reconstructing the regulatory landscape through the lens of nation-
al and regional legislation, administrative practice, and recent case law.
Each section explores the legal prerequisites and constraints that govern
this activity, particularly with regard to its functional link with agricultural
production, its compatibility with land-use planning, and its implications in
terms of taxation and cadastral classification.

In addition to examining the Italian framework, this contribution seeks to
expand the discussion by drawing comparisons with selected EU Member
States including France, Germany, and Spain, in which similar practices exist
under more codified regulatory regimes. By doing so, the article aims not
only to clarify the legal conditions for the exercise of open-air agritourism
in Italy, but also to contribute to the broader European debate on the legal
status of multifunctional agriculture and rural hospitality.

In the Italian legal and policy debate, the notion of “multifunctional
agriculture” refers to the capacity of farming to perform, alongside food
and fibre production, a broader set of environmental, social and cultural
functions, such as landscape management, biodiversity protection and the
provision of recreational and educational services. This concept, however,
should not be confused with that of “pluriactivity” which concerns the
coexistence, within the same holding, of agricultural and non-agricultural
activities. While the two dimensions may overlap in practice, they do not
coincide: multifunctionality pertains to the functions performed by agricul-
ture, whereas pluriactivity refers to the combination of activities carried out
by the agricultural entrepreneur.*

1. Agricultural and agritourism enterprises in Italian law:
the functional link between farming and rural hospitality

Under Italian law, the legal classification of farm-based camping (agri-
campeggio) cannot be understood without first clarifying the relationship
between the primary agricultural activity and agritourism. Article 2135 of

4 S. Masini, Orientamenti per un’agricoltura “multifunzionale”, “Diritto e giurispruden-
za agraria e dell’ambiente” 1999, no. 9, p. 453 ff.; F. Bruno, Profili soggettivi dell impresa
agricola, integrita aziendale e semplificazione nel settore agrario (d.lgs. 29 marzo 2004,
n. 99), “Le Nuove leggi civili commentate” 2004, no. 4, p. 941 ff.
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the Italian Civil Code defines the “agricultural entrepreneur” as a person who
carries out cultivation of the land, forestry, animal husbandry and related
activities. “Related activities” are those that are functionally connected to
the primary agricultural cycle and remain organisationally and economically
centred on the farm, such as the processing, packaging and direct sale of
farm products.

Law No. 96 of 20 February 2006, which provides the national frame-
work for agritourism, builds explicitly on this civil-law notion. Agritourism
activities, including overnight accommodation, food and beverage services,
and, where regionally provided for, open-air hospitality, may be carried out
only by agricultural entrepreneurs and only through the use of their farm,
in a relationship of accessoriness and functional connection to the primary
production cycle. The statute requires that farming remains the main activity
of the holding, while hospitality services are legally qualified as accessory
and complementary.

From this combined reading of Article 2135 c.c. and Law No. 96/2006
it follows that farm-based camping can be framed as an agritourism activity
only where a genuine primary agricultural activity is concretely in place
and can be demonstrated in terms of land use, production volumes and or-
ganisational structure. Where such an agricultural core is missing or purely
nominal, there is a risk of a de facto commercial camping business being
operated under the misleading label of agritourism, with consequent tensions
in the application of land-use, building and planning rules.

Regional legislation, which implements the national framework, typically
requires not only that the operator formally qualifies as an agricultural en-
trepreneur but also that the requirement of prevalence be met, understood in
functional and organisational terms. In most Italian Regions, this is assessed
primarily by reference to the working time devoted to farming compared to
that devoted to agritourism activities, possibly supplemented by economic
or structural indicators such as farm income, production plans or the scale
of hospitality facilities.

Against this background, farm-based camping cannot constitute an
autonomous business division of the holding, nor can it become the organ-
isational or managerial centre of gravity of the enterprise, on pain of losing
the conditions for its legal qualification as agritourism. The functional link
with the agricultural enterprise is therefore not a merely rhetorical require-
ment but it operates as a legal and factual constraint designed to ensure
that rural hospitality remains embedded in, and subordinate to, the farming
activity.
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2. The legal classification of farm-based camping
and the requirement of agricultural prevalence

The legal classification of agricampeggio (farm-based camping) largely
depends on its functional and subordinate connection to the core agricultural
activity. This principle, which derives from national legislation on agritour-
ism® and is implemented by regional laws, constitutes an essential benchmark
for qualifying hospitality activities carried out in agricultural areas.

Within this framework, agricampeggio may be legally recognised as
a “connected” agricultural activity only where it is demonstrably subordinate
to an agricultural enterprise conducted in a prevailing, stable and continuous
manner on the land. In the absence of tangible evidence proving the existence
of'such a primary farming activity, a building application aimed at establish-
ing a hospitality facility for agritourism purposes may be lawfully rejected.
The instrumental relationship between agriculture and rural hospitality
cannot be based merely on declarations of intent or on a formal reference to
land ownership. Farm-based camping cannot be considered an agricultural
activity solely by virtue of being carried out on agricultural land; rather, it
must demonstrate a genuine integration with the agronomic management
and productive organisation of the holding.

Regional legislation has expressed this principle in various forms, but
with the shared requirement of anchoring agricampeggio to a non-fictional
agricultural operation. For instance, Regional Law of Emilia-Romagna
No. 11 of 31 March 2004 makes the operation of agricampeggio subject to
the registration of the holding in the regional list of agritourism operators
and to the verification of a complementary relationship with the agricultural
activity. Similarly, Apulian legislation (Regional Law No. 42 of 13 Decem-
ber 2013) requires that agricampeggio be carried out in accordance with
a business plan demonstrating the centrality of the agricultural enterprise.

There thus remains a concrete risk of slippage into what is essentially
a commercial hospitality activity concealed under the label of agriculture,
particularly where agricampeggio is not genuinely supported by a real,
documented and prevailing agricultural operation.® Such a phenomenon
not only conflicts with the foundational principles of agricultural law which
require that agritourism activities be functionally subordinate to agricultural

5 Article 2(1), Law No. 96 of 20 February 2006 (Official Gazette No. 63 of 16 March
2006).

¢ F. Tedioli, L agriturismo: attivita agricola, attivita commerciale e impresa con oggetto
complesso, “Consulenza Agricola” 2021, no. 10, p. 7.
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enterprises, but also results in a distorted and instrumental use of rural land,
in direct tension with the objectives of protecting, safeguarding and planning
the agricultural territory.

Finally, it should be noted that in the presence of a misuse of the agri-
tourism framework for purely hospitality or tourism purposes, the compe-
tent public authorities, and municipalities in particular, may lawfully adopt
repressive measures and deny authorisation due to the lack of the essential
requirement of agricultural prevalence even if a valid SCIA (Certified Notice
of Activity Commencement) has been submitted.

3. The legal framework of farm-based camping in Italy
3.1. Agritourism regulation and building permits

Farm-based camping represents one of the most significant and current
expressions of agricultural multifunctionality. In general terms, it consists in
the possibility for a farmer to temporarily host tourists on portions of their
agricultural land and allow the use of privately owned overnight accommoda-
tions such as tents, caravans, or camper vans, while offering ancillary services
connected to farming or to the rural environment. This form of open-air hos-
pitality” which complements more traditional agritourism accommodations
in rooms or apartments, may legitimately be included among the activities
exercisable within an agricultural enterprise, provided it complies with the
functional and quantitative limits imposed by sectoral legislation.

The applicable legal framework remains fragmented. Law No. 96 of
20 February 2006,* which constitutes the main national reference for ag-
ritourism, does not explicitly regulate farm-based camping, thereby dele-
gating to the Regions the definition of operational modalities and specific
requirements. This has led to significant differences in application between
territories, with direct consequences on the legal classification of structures
and on the applicable urban and building regulations. In exercising their
legislative competences in the areas of agriculture and tourism, the Regions
have adopted diverse approaches to regulating farm camping, generally
recognising its ancillary and complementary nature in relation to farming

7 On this topic: M. Michetti, I turismo open air nel quadro normativo statale e regionale
alla luce delle principali questioni di rilievo giuridico, “Rivista di diritto delle autonomie
territoriali” 2021, no. 3, p. 512.

8 This provision also reflects, within the domestic legal system, the increasing interest
shown by the European legislator — most notably in Regulation (EC) No 1698 of 20 September
2005 — in supporting the development of agritourism as a form of multifunctional rural activity.



The law regulating rural hospitality: A legal analysis of agricamping in ltaly... 157

activities, and subordinating its exercise to the status of professional agricul-
tural entrepreneur (imprenditore agricolo professionale) and to registration
in the official list of agritourism operators.

This normative fragmentation has created a degree of legal uncertainty,
especially with regard to the necessity and type of authorisations required to
carry out the activity. In many Regions, farm camping may be commenced by
means of a certified notice of commencement of activity (SCIA). However,
this simplified administrative procedure does not exempt the operator from
compliance with urban planning and landscape protection rules applicable
to the territory in question. In practice, even a simple preparation of pitches,
an installation of lightweight structures, or a provision of sanitary facilities
or common areas may constitute building works that fall outside the scope
of “free building” or ordinary maintenance, thereby requiring the acquisition
of a formal building permit.

This intersection between agritourism planning and urban-building regu-
lations is one of the most problematic areas for both public administrations
and operators. This is because the classification of the activity as “agricul-
tural” does not, in itself, automatically derogate from planning constraints,
nor does it dispense with the need to obtain landscape or environmental
authorisations where required. While the ancillary nature of the activity may
be relevant in terms of eligibility for tax benefits or qualification as a farm
enterprise, it does not automatically translate into a simplification of the
authorisation burdens from a building law perspective.

What emerges, therefore, is the need for a systemic reading of the inter-
secting legal frameworks: on the one hand, agrarian and agritourism legis-
lation, which enhances the entrepreneurial role of farmers and promotes the
development of multifunctional and ancillary activities; on the other, urban
and building law which safeguards the spatial organisation of the territory
and requires effective control over transformations of agricultural land, even
if temporary in nature. The point of equilibrium between these two legal
demands is often difficult to identify and is typically subject to case-by-case
evaluation by local authorities.

In light of the above, the classification of farm-based camping as a fully
legitimate agritourism activity must always be accompanied by a specific and
detailed assessment of subjective conditions (the legal status of the agricultur-
al entrepreneur), the objective elements (the prevalence of farming activity),
and the structural features (the type and scope of physical installations). These
subjective and objective limits mark the legal boundary between genuine
agritourism and the de facto commercial hospitality, as recent scholarship



158 FrRANCESCO TEDIOLI

has emphasised.’ From a public-law perspective, such assessments must be
situated within a framework that coordinates sectoral agritourism legislation
with general planning and building regulations. This integrated approach,
besides reflecting the principle of substantive legality, serves to prevent
the opportunistic use of the agritourism label to conceal activities that are,
in fact, purely commercial or touristic in nature and incompatible with the
designated use of agricultural land.

3.2. Agricultural activity as the foundation of farm-based camping:
the principle of prevalence

The legitimacy of farm-based camping, like all agritourism activities, is
subject to the essential condition that it must be carried out by an agricul-
tural entrepreneur and remain functionally connected and subordinate to the
principal agricultural activity. This requirement, known in Italian law as the
“principle of prevalence,”'? is established by Article 1 of Law No. 96/2006,
which defines agritourism as “reception and hospitality activities carried out
by agricultural entrepreneurs [...] through the use of their own agricultural
holdings in connection and complementarity with the activities of cultivation
of the land, forestry, animal husbandry and related activities.”"!

This requirement is not merely formal, but constitutes the substantive
criterion that distinguishes agritourism — and thus farm camping — from
any other hospitality activity carried out on agricultural land. It is precisely
compliance with the clause that enables agritourism activities to benefit from
a differentiated legal regime that is often more favourable in terms of taxation,
access to public funds and compatibility with land-use planning regulations.

The notion of “prevalence” must be understood in both economic and
functional terms: economically, the revenues from core farming operations

° G. Ferrara, I limiti oggettivi e soggettivi dell attivita agrituristica, “Diritto agroalimen-
tare” 2018, no. 1, pp. 19-41.

10 G. Ferrara, [ limiti oggettivi e soggettivi dell attivita agrituristica, “Diritto agroali-
mentare” 2018, no. 1, pp. 19-41, in particular on the relationship between the statutory re-
quirement of prevalence and the general rule of connected activities under Article 2135(3)
of the Civil Code.

1" In the literature see: E. Tolino, Impresa agricola (agriturismo) e turismo di lusso, “Diritto
e giurisprudenza agraria, alimentare e dell’ambiente” 2016, no. 2, p. 431; L. Paoloni, L agri-
turismo come attivita agricola, “Diritto e giurisprudenza agraria, alimentare e dell’ambiente”
2009, no. 12, p. 743; M. Picchi, La ‘legge quadro’in materia di agriturismo e la sussidiarieta
tradita, “Giurisprudenza costituzionale” 2008, vol. I, p. 484, note to Corte costituzionale,
Judgment of 12 October 2007, No. 339.
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must exceed those derived from connected activities; functionally, the or-
ganisation and purpose of the agritourism activity must be ancillary to, and
integrated with, the principal agricultural activity.'> From this perspective,
farm-based camping cannot constitute an autonomous business unit within
the enterprise, nor may it become the economic centre of gravity of the farm,
under penalty of the loss of the conditions required for its recognition as an
agritourism activity.

In practice, compliance with the prevalence principle is entrusted to the
oversight of the Regions and the competent public administrations done
through the maintenance of official registries of agritourism operators and, in
certain regional systems, by requiring the submission of an agritourism busi-
ness plan'® or the preparation of a dedicated agritourism income statement.'*
These tools are intended to verify the sustainability and coherence of the
hospitality activity in relation to the agricultural dimension of the enterprise.

Within this framework, farm-based camping is generally recognised as
a legitimate form of agritourism only if specific conditions are met:

— the operator must qualify as an agricultural entrepreneur within the
meaning of Article 2135 of the Italian Civil Code and, where applicable,
as a professional agricultural entrepreneur (imprenditore agricolo profes-
sionale, IAP);"

12° A. Germano, Manuale di diritto agrario, Torino 2022, p. 393 ff.

13 The farm agritourism business plan (piano agrituristico aziendale) is a regulatory
instrument provided for under several regional laws, including, for instance, Veneto Regional
Law No. 9/1997, which in Article 3 states: “To verify the relationship of connection and com-
plementarity referred to in Article 2(1), those intending to register in the list of agritourism
operators must submit a farm agritourism business plan to the President of the Provincial
Agritourism Commission.” This plan is intended to demonstrate that agritourism activities
are effectively complementary to and functionally connected with the farm’s primary agri-
cultural operations.

4 The agritourism income statement (bilancio agrituristico) is a document required by
certain regional laws for the purpose of proving that the core agricultural activity remains
predominant over agritourism services. For instance, Molise Regional Law No. 9/2010, Arti-
cle 2(3), provides: “The connection, in compliance with the provisions of Article 2135 of the
Civil Code, shall be demonstrated through the submission of a specific business plan drawn
up in accordance with regional requirements.” This instrument thus serves to substantiate the
functional and economic subordination of agritourism to agriculture.

15 The former category of the imprenditore agricolo a titolo principale (principal agricul-
tural entrepreneur) has been superseded by the current regime of the imprenditore agricolo
professionale (professional agricultural entrepreneur, IAP). For the purposes of this article,
reference will therefore be made only to the general notion of agricultural entrepreneur under
Article 2135 of the Civil Code and, where relevant, to the IAP status.
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— the surface area designated for camper stays must not exceed the spe-
cific percentage limits with respect to the total agricultural area as defined
by regional regulations;

— the services offered must be compatible with the agricultural designa-
tion of the land and integrated into the farm’s activities, for example through
the sale of farm products, participation in educational programmes, or the
enhancement of natural and landscape resources.

Accordingly, farm-based camping is admissible only insofar as it remains
ancillary and subordinate: it is the agricultural dimension that justifies its
existence, not the other way round. The case law has repeatedly affirmed
that agritourism activities must be considered as “derived from” and “linked
to” the farming activity, with the consequence that the loss of the latter’s
prevalence renders unlawful any accessory activity that presupposes its actual
and documentable exercise.'®

Nonetheless, cases have emerged in practice where farm camping has
been misused as a veiled form of ordinary tourist accommodation, devoid
of any substantial link to agricultural operations and lacking the subjective
and objective requirements mandated by sector-specific legislation. These
practices not only generate disputes but also undermine the credibility of
the agritourism sector, often prompting local authorities to adopt restrictive
or sanctioning measures in response to improper use of the agritourism
designation.

Therefore, the legal foundation of farm-based camping cannot be inferred
merely from the rural location or the ownership of agricultural land, but must
derive from the economic, organisational and functional continuity with ac-
tual farming activity. In this model of a complex agricultural enterprise, each
operational segment — including hospitality — is called upon to contribute to
the enhancement of the land and its resources, while remaining subordinate
to the prevailing agricultural purpose.

3.3. The connection between agricultural activity and farm-based
camping in business plans and regional regulations

The connection between the main agricultural activity and farm-based
camping (for the latter to qualify as agritourism under Article 2(1)(a) of Law
No. 96/2006) cannot be presumed automatically. Rather, it requires a thor-

16 Corte di Cassazione, Judgment No. 24242 of 2023; Consiglio di Stato, Judgment
No. 7165 of 2010; TAR Toscana, Judgment No. 1517 of 2014.
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ough administrative assessment, grounded in the farm’s agritourism business
plan and the actual organisational structure of the agricultural enterprise.'’

National legislation merely stipulates that agritourism activity — includ-
ing hospitality in open-air spaces — must be carried out “in connection and
complementarity with agricultural activities.”'® This requirement is further
elaborated by regional laws which define both objective and subjective cri-
teria, sometimes imposing minimum standards concerning the size of the
holding, opening periods, range of services provided, or the proportion of
land that may be designated for accommodation.

For example, the Region of Tuscany requires that agritourism activities,
including farm-based camping, be conducted by agricultural entrepreneurs
registered in the regional registry. They also must be consistent with “the
scale of the agricultural activity and the overall organisation of the farm.”"
Similarly, the Region of Veneto provides (Article 3) that agritourism activ-
ities must be closely related to the predominant agricultural practices and
compatible with the farm’s productive structure.?

The tool through which such verification is ordinarily conducted is the
farm agritourism business plan that constitutes an essential element of the
administrative review no matter if the agritourism activity is subject to
a simple SCIA or to prior authorisation by the competent administration,
depending on the applicable regional framework. The plan must include not
only a detailed description of the predominant agricultural activities, but also
the methods by which agritourism services are to be provided, specifying
their organisational, temporal, and structural impact on the enterprise.

Consequently, farm-based camping may only be validly classified as
agritourism if it is demonstrably integrated into the farm’s operations, serv-
ing as their ancillary and functionally connected extension. Open-air tourist
accommodation carried out in complete isolation from any agricultural
activity cannot be regarded as agritourism under sector-specific legislation,

17 F. Albisinni, Trasformazione e vendita dei prodotti, commento all’art. 10 della L.
20 febbraio 2006, n. 96 (“Disciplina dell’agriturismo”), “Rivista di diritto agrario” 2006,
no. 4, p. 600; A. Carrozza, Agriturismo, in: A. Carozza (ed.), Dizionario di diritto privato,
vol. IV: Diritto agrario, Milan 1983, p. 63 ff.; C.A. Graziani, F. Albisinni, Definizione di
attivita agrituristiche, commento all’art. 10 della L. 20 febbraio 2006, n. 96 (“Disciplina
dell’agriturismo "), “Rivista di diritto agrario” 2006, no. 4, p. 407 ft.; P. Masi, Attivita agricole
e attivita connesse, “Rivista di diritto civile” 1973, vol. II, pp. 93 and 106; idem, Le attivita
connesse, in: F. Irti (ed.), Manuale di diritto agrario, Torino 1978, p. 89 ff.

18 Article 1(1) of Law No. 96 of 20 February 2006.

19 Article 4 of Tuscany Regional Law No. 30 of 23 June 2003.

2 Article 3 of Veneto Regional Law No. 28 of 10 August 2012.
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as the mere ownership of rural land is not, by itself, a sufficient legal basis
for operating such activity.?!

To this end, regional regulations often lay down quantitative limits
(e.g. the number of pitches, the duration of stay or seasonal operation) and
impose obligations to maintain the prevalence of agriculture, in particular
in terms of the working time devoted to farming as compared to agritourism
activities, with periodic inspections by agricultural services or local law en-
forcement. In some regions, it is explicitly stated that camping pitches may
only be used during periods when the farm is actively engaged in agricultural
activity, this underscoring the requirement of a strict functional connection.

This interpretation aligns with the principle of multifunctionality of the
agricultural enterprise as codified in Article 2135 of the Italian Civil Code
which recognises that rural entrepreneurship can include forms of hospitality
and reception, provided these remain consistent with and compatible with
the farm’s productive structure.?

The principle of connection, therefore, is not merely formalistic. It must
be substantiated and consistent with the operational reality of the farm,
failing which the activity may be reclassified as a standard form of tourist
camping with all the ensuing consequences in terms of planning, taxation,
and land use compliance.

3.4. Building and zoning issues in farm-based camping:
permits, removability, and land use restrictions

From the perspective of urban planning and construction law, the estab-
lishment and operation of farm-based camping sites (agricampeggio) raise
significant regulatory challenges. They include, in particular, questions of
whether a building permit is required for the related structures, or of the
potential seasonal nature of such installations and their compatibility with
local zoning instruments.

According to the settled case law of Italian administrative courts, the
presence of structures intended for guest accommodation or associated ser-
vices such as platforms, restrooms, or electrical systems constitutes a land

2l TAR Veneto (Regional Administrative Court of Veneto), Judgment No. 609 of 2023,
www.osservatorioagromafie.it.

2 G. Galasso, G. Fratto, F. Elmi, Agriturismo e multifunzionalita dell 'impresa agricola,
document prepared by ISMEA within the framework of the National Rural Network Pro-
gramme — 2016 Plan, Project Sheet ISMEA 13.1, “Agriturismo e multifunzionalita”, https://
www.reterurale.it.
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use transformation. As such, “the creation of an open-air hospitality facility
for tourists involving structures and installations designed to provide accom-
modation and services amounts to an urban transformation intervention that
is subject [...] to the prior issuance of a building permit.”*

The seasonality of the installations is not, in itself, a valid exemption.
Italian jurisprudence consistently holds that “a structure intended to be pe-
riodically dismantled and reassembled is nevertheless capable of producing
a lasting increase in the urban load, albeit limited to certain months of the
year.”?* Accordingly, the removability of the facilities or their use on a sea-
sonal basis does not in any way dispense with the need for a valid building
title. Even the official glossary of minor construction works (glossario
dell’edilizia libera), except in clearly marginal circumstances,” does not
allow for the inclusion of such impactful works among those that may be
executed without a permit.

Furthermore, in the presence of landscape or hydrogeological constraints,
pursuant to Article 146 of Legislative Decree No. 42/2004 and the applicable
regional provisions, any accessory works related to farm-based camping
are subject to landscape authorisation. The absence of such authorisation
invalidates any SCIA and renders the works unlawful.?®

Finally, it is not permitted to artificially split the construction interven-
tions in order to circumvent a comprehensive assessment. All works must
be considered in their functional unity, without segmentations that obscure
their overall planning impact.”’

2 TAR Puglia — Lecce, Section I, Judgment of 17 March 2025, No. 426.

2% Consiglio di Stato, Section I'V, Judgment of 24 September 2020, No. 5965, which held
that structures of a seasonal nature, when aimed at meeting permanent needs over time, must be
treated as “new constructions” and therefore require a building permit (permesso di costruire).

%5 This interpretation was confirmed by TAR Puglia — Lecce, Section I, Judgment of
17 March 2025, No. 426, which rejected the applicant’s claims, finding them unfounded as
they merely invoked the Glossary in general terms, without providing any evidence of the
actual building and landscape compatibility of the works carried out.

26 Council of State, Judgment No. 833 of 2023, confirmed that agritourism activities,
including farm-based camping (agricampeggio), must comply with all applicable building
and landscape regulations. In the absence of required authorisations — especially landscape
authorisation under Legislative Decree No. 42/2004 — local municipalities retain full power
to adopt repressive measures against unlawful constructions, including demolition orders
and suspension of activity.

27 Council of State, Judgment No. 3964 of 2023, reaffirmed the principle that in cases
involving multiple unlawful constructions, a comprehensive — rather than fragmented — as-
sessment of the works is required. The Court specifically held that “the evaluation of building
and/or landscape infringements must adopt a comprehensive, not atomistic, perspective, as the
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These principles require that the agricultural entrepreneur and their tech-
nical consultant exercise particular care during the design phase and properly
identify the necessary permits. Failure to do so may result in administrative
sanctions, such as demolition orders, suspension of the activity, or the re-
jection of renewal applications for agritourism authorisations filed under
SCIA.

3.5. Authorisation requirements and municipal supervisory powers
over farm-based camping

In the Italian legal framework, the commencement and exercise of farm-
based camping (agricampeggio) activities are subject to a plurality of authori-
sation procedures whose precise legal classification is essential for purposes
of administrative oversight and legality. Firstly, with regard to authorising
competences, it is well established that agritourism activities in the broader
sense — including agricampeggio — are regulated at the regional level, within
a normative framework that delegates the compatibility assessment to farm
development plans (piani agrituristici aziendali) approved by the competent
authorities.”

However, building and zoning regulations remain firmly within the com-
petence of the municipality. Pursuant to Article 27 of Presidential Decree
No. 380/2001, the municipality retains full powers of inspection, verification,
and enforcement in matters relating to building code violations. This principle
has been repeatedly reaffirmed by administrative case law, which holds that
even where an agritourism SCIA has been duly submitted, the municipality
retains the power to assess the compliance of farm-based camping structures
with building and land-use regulations. The municipal authority may thus
order the cessation of activity or the demolition of any structures erected in
breach of those regulations.

The submission of a SCIA for agritourism purposes does not exempt
the operator from the obligation to obtain a building permit (permesso di
costruire) where the structures involved, by virtue of their size or perma-

harm caused to the orderly spatial arrangement of the territory or to the landscape does not
derive from each individual intervention considered in isolation, but rather from the totality
of the works, their combined urban and environmental impact, and their mutual interaction.”

2 Article 3 of Law No. 96 of 20 February 2006, which states that agritourism activities,
including hospitality services such as farm-based camping, must be carried out in compliance
with regional legislation and subject to verification of connection and complementarity with
the agricultural activity of the farm enterprise.
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nence, amount to a transformation of land use. Seasonality is not in itself
sufficient to justify the omission of a building permit, as structures intended
to be removed and reinstalled cyclically may nonetheless be deemed as
fulfilling long-term functional purposes, thus producing a stable increase
in urban load.”

Furthermore, case law has clarified that the municipality’s power to in-
hibit activity does not require the prior annulment or revocation of earlier
administrative acts. It may be exercised autonomously pursuant to Arti-
cle 19(6-bis) of Law No. 241/1990. Farm-based camping, therefore, cannot
be used to legitimise the installation of unauthorised structures, even where
such facilities are functionally connected to agricultural activity. The urban
legality of each installation must be assessed independently, regardless of
its compliance with regional agritourism criteria.*

Ultimately, municipalities retain a full and autonomous supervisory power
with regards building matters, distinct from the agronomic or functional as-
sessments carried out by regional bodies whether through their agricultural
services or through the entities responsible for managing the register of
agritourism operators. It is incumbent on the operator, in all cases, to obtain
all required building and landscape permits, independently of the formal
agritourism authorisation. As a result, the agritourism SCIA, in and of itself,
cannot cure building law violations or authorise land transformations.

This legal structure demands particular care during the farm’s planning
phase. The installation of camper pitches, sanitary facilities, platforms, or
roofing must be examined both from the agronomic-functional perspective
and the building and environmental law perspective. Failure to do so may
render the development void and expose the operator to administrative pen-
alties imposed by the municipal authorities.

¥ TAR Puglia — Lecce, Judgment No. 426 of 17 March 2025 held that the absence of
specific planning and landscape authorisations cannot be remedied by merely invoking the
national building glossary (glossario dell’edilizia libera). The Court confirmed that each
construction linked to farm-based hospitality, even when part of an agritourism SCIA (certified
notification of commencement of activity), must comply with both building and landscape
authorisation frameworks, under penalty of unlawfulness.

3% TAR Veneto, Second Chamber, Judgment No. 609 of 5 June 2023, reaffirmed that
agritourism activities, including open-air hospitality such as agricampeggio, must maintain
a genuine connection to the prevailing agricultural use of the land. The ruling clarified that
merely owning rural land does not suffice to legitimise tourist accommodation with absent
demonstrable agricultural integration and compliance with relevant regional planning in-
struments.
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3.6. Landscape, environmental and conservation constraints

Although agricampeggio falls within the broader scope of agritourism
activities as defined by Law No. 96/2006, it remains subject to full compli-
ance with landscape, environmental and hydrogeological constraints imposed
by national and regional legislation. Interference with such constraints may
significantly affect the feasibility of the activity, requiring the acquisition of
specific authorisations and adherence to particularly stringent administrative
procedures.

In general, pursuant to Article 146 of Legislative Decree No. 42/2004
(Code of Cultural Heritage and Landscape), any intervention that may alter
the state of the environment in areas that are subject to landscape restrictions
must be previously authorised. Administrative case law has clarified that this
requirement applies even to removable structures, where such structures
affect the visual perception of the landscape or produce a significant and
non-transitory environmental alteration.?!

Likewise, the absence of clearance with regard to any applicable hy-
drogeological restrictions constitutes a legal obstacle to the execution of
works and entails their urban planning unlawfulness. Allegations raised by
the appellant concerning the alleged absence of such restrictions have been
consistently deemed vague and insufficient, in line with established case law,
which places the burden of proof regarding the legality of the intervention
on the proposing party.*

In the same way, municipal demolition orders for structures located in
areas subject to landscape protection have been upheld as lawful where no
authorisation had been obtained, even in cases where the agritourism activity
itself was otherwise validly authorised under the agricultural or commercial
profile. Case law has consistently underscored the necessary distinction
between agritourism authorisations and the separate legal regime govern-

31 TAR Puglia — Lecce, Section I, Judgment No. 426 of 17 March 2025, which exclud-
ed the possibility of attributing permanent effectiveness to a prior landscape authorisation
in relation to subsequent and substantially different interventions. The court upheld the
legitimacy of a subsequent refusal issued by the competent administration for interventions
located within a protected area, observing that the works in question were not covered by
a valid authorisation nor by any favourable opinion from the landscape protection authority.

32 Consiglio di Stato, Section VI, Judgment No. 8279 of 30 September 2022, which reit-
erated that, in the presence of environmental or landscape constraints, the burden of proof lies
with the private party to demonstrate that the building intervention complies with applicable
protection laws and is duly authorised. Generic objections regarding the non-existence of the
restriction are not sufficient to disprove the authority’s findings.
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ing building and landscape authorisations, affirming that the latter cannot
be bypassed solely because the activity is carried out under the agritourism
framework.*

Consequently, the conduct of agricampeggio activities is not exempt from
the observance of environmental and landscape protection laws, not even in
cases where the interventions may be deemed seasonal or temporary. On the
contrary, a prior and integrated assessment is required, including factors such
as the type of materials used, the stability of the structures, the number of
anticipated guests, and the potential environmental impact on the surrounding
area. Failure to conduct such assessment will invariably result in enforcement
actions by the competent authorities, including interdiction of the activity
and, in more severe cases, monetary penalties and demolition orders.

3.7. Sanctions regime and the repressive powers
of the administration

Although classified in many regional laws as a form of agritourism ac-
commodation, the activity of agricampeggio remains subject to the general
powers of supervision and enforcement in urban planning and building
matters, vested in the Municipality pursuant to Articles 27 et seq. of Presi-
dential Decree No. 380 of 6 June 2001. This oversight extends to the works
and installations instrumental to the operation of agricamping activities,
whenever they affect the urban and territorial layout.

Municipal competence in construction matters remains fully intact even
in the presence of agritourism activities duly authorised at the agricultural or
regional level. The possible allocation of supervisory powers to the Region
in agritourism matters does not diminish the Municipality’s power-duty to
detect and repress building abuses, including those carried out within the
scope of activities such as agricamping, where the required building permits
are lacking.**

33 TAR Veneto, Section II, Judgment No. 609 of 5 June 2023, which reaffirmed that the
existence of a valid agritourism qualification does not exempt the operator from complying
with planning and landscape regulations, nor does it preclude the municipality from adopting
enforcement measures in the absence of the necessary authorisations.

3* Consiglio di Stato, Judgment No. 833/2023, available at www.osservatorioagromafie.it,
which held that the existence of regional competences regarding the functional regulation of
agritourism activities does not affect the municipality’s power of building supervision under
Article 27 of Presidential Decree No. 380 of 6 June 2001, including with regard to structures
used for agricamping purposes.
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The case law has clarified that the absence of a building permit and of
the landscape authorisation renders unlawful any structures erected on agri-
cultural land, even if temporary and intended for agritourism purposes such
as agricamping.®® The mere submission of a building SCIA, if unsuitable or
related to different works, is not sufficient to legitimise the intervention, nor
does it prevent the exercise of repressive powers by the Municipality. The
use of an inappropriate building title does not remedy the illegality, nor does
it inhibit the sanctioning authority of the administration.*

From a sanctions standpoint as well, the legal regime applicable to ag-
ricamping is fully aligned with that governing other unauthorised building
interventions: the installation of mobile structures, even if removable and
intended for seasonal use, triggers the application of the sanctions provided
by Presidential Decree No. 380/2001, including the demolition order (Ar-
ticle 31), where the structures amount to new constructions or significant
alterations of the soil.”’

It can therefore be affirmed that even in cases where agricamping is for-
mally classified as an agricultural or agritourism activity, the legal system
does not provide for any exemption from the general rules on urban planning
and building regulation. The autonomy granted to Regions in the regulation
of agritourism does not entail any exemption of agricamping from the system
of building authorisations, nor does it limit the exercise of repressive powers
by the Municipalities.

3.8. Reclassification of agricamping facilities:
cadastral classification and legal implications

The cadastral classification of facilities intended for agricampeggio (ag-
ricamping) is currently being revised, and has been brought into sharp focus
by the entry into force of Article 7-quinquies of Decree-Law No. 113 of

35 TAR Puglia — Lecce, Judgment No. 426/2025, upheld the legitimacy of the municipal
order prohibiting the agricamping activity and ordering the demolition of the related structures,
which had been erected without the necessary building permit and landscape authorisation,
notwithstanding the seasonal nature of the works and the submission of a building SCIA.

3¢ TAR Veneto, Judgment No. 609/2023, held that the possession of an agritourism
authorisation does not exempt the operator from the obligation to obtain the building and
landscape permits required under urban planning regulations.

37 Consiglio di Stato, Judgment No. 596, reaffirmed that the seasonal or removable
nature of a structure does not exempt it from the requirement to obtain a building permit,
where, due to its dimensional, functional, and structural characteristics, the work is capable
of permanently altering the urban load.
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9 August 2024 (the so-called Decreto Omnibus), which introduced significant
changes to the cadastral treatment of open-air accommodation structures.

As of 1 January 2025, caravans, motorhomes and mobile homes equipped
with functioning rotation mechanisms, if located within campsites, tourist
villages, agricampeggi or holiday parks, are no longer relevant for cadastral
representation and registration purposes. However, the value of the areas
designated for guest accommodation is subject to significant reassessment:
Article 7-quinquies, para. 3, stipulates an 85% increase for equipped areas
(i.e., those simultaneously provided with electricity, water supply, and waste-
water disposal connections) and a 55% increase for non-equipped areas.
These criteria are set to directly affect the estimation of cadastral income.

As aresult of these changes, operators of open-air accommodation struc-
tures are required to submit cadastral update declarations by 16 December
2025 using the PreGeo and DoCFa platforms, under penalty of the initiation
of ex officio proceedings by the Revenue Agency (Agenzia delle Entrate),
with the associated costs charged to the owners.*®

In the context of agricampeggio, this regulatory development raises
specific issues. On the one hand, agricampeggio qualifies as an activity
functionally connected to agricultural operations and may, in principle, fall
within the scope of rural activities. On the other hand, the facilities used
for guest accommodation, such as platforms, covers, sanitary installations,
and utility connections, are often characterized by elements of stability and
permanence, which makes them subject to cadastral registration as ordinary
real estate units in category D/2.%

Failure to update cadastral records exposes liable parties to tax audits,
administrative fines, and potential fiscal disputes. This situation necessitates
evaluation of the technical and legal assessment of the installations found
within agritourism structures, based on objective criteria of structural per-
manence, duration, and income relevance, done on a case-by-case basis
according to the actual configuration of the facilities.

3% In this regard, reference should be made to the provisions of Article 20 of Law
No. 652/1966, in conjunction with Article 7-quinquies, para. 4, of Decree-Law No. 113/2024.

3 As clarified by administrative case law, what is relevant is not the mere declaration of
seasonality or removability, but rather the actual ability of the structure to permanently alter
the state of the land. In this sense, see TAR Trento, No. 180/2021, available at www.osser-
vatorioagromafie.it, which held that even structures serving seasonal agritourism activities
must be considered subject to building permits and, consequently, to cadastral registration
requirements, whenever they entail a permanent transformation of the land.
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3.9. Tax aspects of agricamping:
connected agricultural activity and fiscal treatment

The tax classification of agricamping represents one of the most sensitive
aspects of agritourism regulation, particularly when the activity is conducted
marginally with respect to the actual management of the land or is carried out
using lightweight and temporary structures. The recognition of agricamping
as a connected agricultural activity pursuant to Article 2135, para. 3 of the
Italian Civil Code* entails significant consequences in terms of VAT regime,
direct taxation, and local taxation.

From a normative perspective, Law No. 96/2006, Article 2, para. 2, ex-
pressly includes among agritourism activities the “hospitality in open spaces
designated for camper accommodation” subject to the condition that such
activity remains functionally linked to agriculture and that the latter remains
predominant. This provision has been transposed into regional legislation,
with partially divergent definitions, all of which share the common require-
ment that agricamping must be functionally instrumental to the exercise of
agricultural activity.

For direct taxation purposes, where farm-based camping is carried out in
compliance with the principle of connection and within the quantitative limits
set by the Ministerial Decree of 13 February 2015, the income generated
may benefit from the lump-sum regime provided for agritourism activities
by Article 5 of Law No. 413 of 30 December 1991, under which 25% of the
gross receipts is subject to personal income tax (IRPEF). This regime, which
is an alternative to the ordinary one, is applicable only where the subjective
and objective conditions laid down by the special legislation are met.

As regards VAT, the Italian Revenue Agency’s Circular No. 32/E of 22
July 2008** clarified that farm-based camping may benefit from the reduced

40" Article 2135(3) of the Italian Civil Code defines connected agricultural activities
(attivita connesse) as those carried out by the same agricultural entrepreneur and directed to
the processing, transformation, marketing, and enhancement of the products obtained from the
cultivation of the land, forestry, or animal husbandry, or those activities carried out through
the prevalent use of equipment or resources normally employed in agricultural activity,
including the provision of services to third parties.

41 Ministerial Decree of 13 February 2015 (Decreto Ministeriale 13 febbraio 2015), issued
pursuant to Article 5 of Law No. 96/2006, sets forth the quantitative limits within which agri-
tourism activities, including agricamping, are considered connected to agricultural activity for
tax purposes. These limits concern, infer alia, the number of overnight stays, meals served,
and services provided in relation to the agricultural capacity of the farm.

42 Ttalian Revenue Agency, Circular No. 32/E of 22 July 2008, concerning the VAT
treatment of agritourism services, clarifies that the reduced VAT rate of 10% applies to
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10% VAT rate, provided that it is carried out within the limits of agritour-
ism activity and in compliance with regional legislation. Otherwise — for
example where the predominant activity is hospitality and the connection
with agricultural activity is lacking — the service risks being reclassified as
an ordinary commercial activity, subject to the standard VAT rate (22%) and
possibly excluded from the agritourism lump-sum regime which presupposes
both subjective and objective consistency with the parameters laid down by
the sectoral legislation.

In this respect, it is worth noting that numerous tax audits carried out in
recent years have challenged the absence of a functional connection between
agricamping and the core agricultural activity. These audits have found that
fixed installations and para-hotel arrangements (e.g., stationary caravans,
air-conditioned prefabricated units, masonry sanitary blocks) are incompat-
ible with the agricultural nature of the business and instead qualify as pure
tourist accommodation operations.

A further issue arises with respect to local taxation, particularly the
application of the municipal property tax (IMU). If agricamping is carried
out on agricultural land without any building transformation and without
the attribution of an autonomous cadastral value, the land retains its rural
status. Conversely, the presence of permanently anchored structures capable
of generating independent income — as also clarified in the MEF Circular
No. 3/DF of 2012 — may lead to reclassification as taxable buildings, thus
triggering IMU liability.

Moreover, the preferential regime for agricultural land (e.g., IMU ex-
emption for coltivatori diretti and IAP — professional farmers enrolled in the
relevant register) may be forfeited if the predominant activity shifts towards
tourism and accommodation.

It should also be stressed that the seasonal nature of agricamping does not,
in itself, exempt it from tax obligations, nor does it justify the omission of
revenue reporting. Cross-checks between data from the National Agricultural
Information System (SIAN), mandatory guest registration with the police,

agricamping activities, provided they meet the requirements for classification as connected
agricultural activities under national and regional legislation. The Circular emphasises the
need for an effective functional connection with the main agricultural activity and compliance
with regional agritourism laws.

4 Ttalian Ministry of Economy and Finance (MEF), Circular No. 3/DF of 18 May 2012,
clarified that structures permanently anchored to the ground and capable of generating au-
tonomous cadastral income must be classified as taxable buildings for IMU purposes. The
Circular also specifies that the mere presence of tourism-oriented facilities on agricultural
land may entail the loss of rural classification, with significant implications for local taxation.
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and declared revenue have become increasingly common tools used by tax
authorities to verify actual turnover and detect underreporting.

Accordingly, it is essential for sector operators to adopt a proactive and
integrated approach to tax compliance in agricamping, ensuring the existence
of both objective and subjective conditions necessary to maintain agritourism
status and carefully evaluating any factors that may affect the fiscal classi-
fication of their operations.

4. Comparative overview:
farm-based camping in selected EU Member States

While the concept of farm-based camping (agricamping) is broadly pres-
ent across the European Union, its legal definition, regulatory framework,
and administrative treatment vary considerably from one Member State to
another. These differences reflect diverse agricultural traditions, planning
regimes, and policy priorities in rural development, tourism, and land use
governance. The following sections provide a country-specific analysis
of selected jurisdictions, highlighting both convergences and divergences
with the Italian model. Particular attention is paid to the legal status of
agricamping, licensing requirements, links with agricultural activity, and
any specific environmental considerations applicable to this hybrid form of
rural hospitality.

4.1. France — camping a la ferme
between administrative simplification and landscape protection

In France, camping a la ferme is governed by a hybrid regulatory frame-
work located at the intersection of rural tourism (Code du Tourisme*) and
land-use planning (Code de I’Urbanisme*). Unlike in other EU Member
States, it does not constitute an autonomous legal category but is rather clas-
sified as a specific sub-form of open-air hospitality subject to differentiated
procedural thresholds.

4 Code du Tourisme, Art. D331-1-1, which characterises tourist accommodations such
as tents, caravans, and camper vans on farms as “temporary outdoor accommodation,” and
imposes standards on safety, hygiene, internal regulations, and customer service, within the
framework applicable to declared campsites.

4 Code de I’Urbanisme, Arts. R. 421-19 et seq., which define the regime for declared
campsites (camping déclarés), stipulating the conditions (e.g., capacity limit of six pitches)
under which simple prior declaration (déclaration préalable) suffices, instead of a full plan-
ning permit (permis d’aménager).
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According to the current legislation, small-scale farm-based camping
operations defined as involving no more than six pitches or twenty guests fall
under the regime of so-called camping déclaré, which requires only a prior
declaration (déclaration préalable) to the local municipality. In contrast,
operations exceeding these thresholds are assimilated to formal commer-
cial tourism developments and must obtain a land-use development permit
(permis d’aménager), triggering more rigorous administrative procedures,
including impact assessments related to the landscape and rural infrastructure.

This dual-level regime reflects a deliberate policy to balance farm diver-
sification with rural preservation. On the one hand, the six-pitch threshold
serves an economic function, enabling small farms to supplement their
income without altering the agricultural nature of the enterprise; on the
other hand, it performs a territorial function, safeguarding the aesthetic and
ecological coherence of rural landscapes by limiting the urban load generated
by hospitality structures.*

The possibility for camping a la ferme to be legally qualified as an exten-
sion of agricultural activity is grounded in Article L.311-1 of the Code rural,
which allows certain ancillary services to fall within the agricultural enter-
prise if specific conditions are met. Among these, economic subordination
plays a central role: for the activity to retain its agrarian qualification, income
from tourism must remain secondary, generally not exceeding 30—40% of the
farm’s total revenues. Structural requirements also apply: hospitality-related
buildings must have minimal visual and environmental impact, often being
limited to light structures or facilities integrated within existing buildings.
Additionally, a functional link with the farming operation, such as on-site
sales of farm produce or educational agricultural activities, is expected.

The coherence of this interpretative model is supported by administrative
jurisprudence. In particular, the Cour administrative d’appel de Marseille?’
confirmed that small-scale camping a /a ferme complying with the threshold
and with local safety and zoning regulations does not require a planning
permit and may lawfully operate upon simple prior declaration.

46 R. Béteille, L agritourisme dans les espaces ruraux européens, “Annales de géogra-
phie” 1996, no. 592, pp. 584-602.

47 Cour administrative d’appel de Marseille, Judgment of 16 February 2021, No. 19 MA
01690. The court held that a farm-based camping area comprising a maximum of six pitches
and twenty guests, operating without permanent structural developments, may lawfully
proceed under a declaration (déclaration préalable) and does not require a full planning
permit (permis d’aménager), provided the activity remains within the regulatory thresholds
established by the urban planning code.
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Beyond the legal framework, the institutional infrastructure of national
agritourism associations, notably Bienvenue a la Ferme and Accueil Paysan,
plays a strategic role in the sector. These organisations provide technical
guidance for environmental integration, ethical charters to preserve the
agricultural identity, and support in drafting the necessary administrative
documentation. Their contribution reinforces the multifunctional character
of the enterprise and ensures compliance with fiscal and land-use rules ap-
plicable to agricultural activities.

In conclusion, the French model offers a pragmatic synthesis between
administrative simplification and landscape preservation. Through a system
of flexible authorisation, functional and economic subordination criteria, and
institutional support, it provides an effective legal structure for farm-based
open-air hospitality. The principle that tourism income must remain ancillary
to the farming activity constitutes a key element in evaluating the legitimacy
of camping a la ferme, and may serve as a valuable comparative parameter
in the broader European debate on legal forms of rural hospitality.

4.2. Germany — farm camping, nature conservation,
and planning law

In Germany, the legal treatment of camping auf dem Bauernhof (farm-
based camping) is marked by regulatory fragmentation, reflecting the coun-
try’s federal structure and the distribution of legislative competences between
the Bund (federal government) and the Ldnder (federal states). Unlike in
other EU Member States, no unified federal framework specifically governs
farm camping. Instead, its legal status emerges from a complex interplay
of regional building codes (Landesbauordnungen), federal environmental
statutes, and local planning instruments (Bebauungspléine).

Under § 2(1) of the Musterbauordnung, the model ordinance for state
building codes, any camping-related infrastructure, including sanitary units,
electricity connections, or parking areas for motorhomes, qualifies as a bau-
liche Anlage (a built structure).*® This categorisation triggers the require-
ment for a building permit (Baugenehmigung), unless narrowly exempted
(e.g., under Art. 61 BayBO in Bavaria), and often entails a landscape com-

4 Bayerische Bauordnung (BayBO), § 2 para. 1 sentence 3 no. 3, which defines “building
facilities” (bauliche Anlagen) to include land use changes and installations intended for tempo-
rary human occupancy, such as campsites and related structures. As such, even non-permanent
structures on agricultural land, e.g., motorhome pitches or sanitary installations, may require
a building permit unless explicitly exempted by local regulation.
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patibility assessment under § 9 of the Bundesnaturschutzgesetz (Federal
Nature Conservation Act).

German environmental legislation imposes further constraints. Wild or
unauthorised camping on agricultural or forested land is explicitly prohibited
by both § 28 of the Bundeswaldgesetz (Federal Forest Act) and § 39(5) of
the Bundesnaturschutzgesetz. Violations may result in administrative fines
of up to 5,000 EUR (§ 69 BNatSchG). Exceptions exist but are tightly reg-
ulated and typically require municipal or landscape planning authorisation
(Gemeindesatzungen, Landschaftspline).

Some Ldnder have experimented with low-impact models such as Trek-
kingplitze or Naturlagerplitze, aimed at accommodating hikers in a sus-
tainable manner. These designated bivouac sites permit overnight stays in
natural settings, but only under strict conditions: a capacity limit (e.g., 10—12
persons), a prohibition on fixed structures, and integration into existing hiking
trail networks. For instance, Brandenburg and Bavaria have introduced such
pilot zones, but these remain exceptional and do not constitute a general right
or agritourism category.

A notable case is Bavaria, where the State Institute for Agriculture (LfL)
issued specific guidelines for farm camping.* These allow motorhome pitch-
es under restrictive conditions: 1) a maximum area of 200 m? (Art. 61(1)
BayBO); 2) a minimum distance of 100 metres from residential buildings
(§ 34 BauGB); 3) and sanitary facilities integrated within existing farm
structures, complying with DIN 18035-2 standards.

Recent administrative decisions confirm the restrictive reading of over-
night camping rights. In its judgment of 15 March 2023 (BVerwG, 4 CN
1.22), the Bundesverwaltungsgericht held that the general right of access
to the countryside (Betretungsrecht, § 59 BNatSchG) does not extend to
overnight stays, which remain subject to express authorisation.

As aresult, the German approach remains highly conservative and admin-
istratively burdensome, particularly for small agricultural enterprises wishing
to diversify through limited hospitality offerings. The current legal frame-
work imposes procedural and infrastructural requirements disproportionate
to the scale of the activity and misaligned with the EU policy emphasis on
agricultural multifunctionality (Regulation (EU) 2021/2115). While Germany
allows for innovative local practices, these are the exception rather than the
rule and do not yet amount to a recognised category of farm-based hospitality.

4 LfL — Bayerische Landesanstalt fiir Landwirtschaft, Richtlinien fiir Camping auf
landwirtschaftlichen Flachen (Freising, 2023), https://www.lfl.bayern.de.
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4.3. Spain - rural campsites and regional tourism law

In Spain, the legal framework governing rural camping is shaped by the
country’s autonomous structure, as recognised under Article 148.1.18 of the
Spanish Constitution, which delegates competence over tourism to the Au-
tonomous Communities (Comunidades Autonomas). As a result, no uniform
national legislation exists: instead, rural camping is subject to a patchwork of
regional tourism laws, specific regulatory decrees, and municipal planning
ordinances, each imposing distinct procedural and technical requirements.

A general prohibition of wild camping (camping libre) applies across
virtually all Autonomous Communities. For example, Article 36.4 of Canta-
bria’s Law 7/2019 explicitly prohibits unauthorized camping on agricultural
or forest land, while Galicia’s Tourism Law 1/2023 provides for administra-
tive fines up to 30,000 EUR for non-compliant activity. Some exceptions are
narrowly defined, such as overnight motorhome areas (areas de pernocta),
typically limited to 72-hour stays, or youth camping programmes (campa-
mentos juveniles) authorised under regional youth laws, such as Law 18/2010
of Extremadura.

A paradigmatic case is Andalusia, where Decree 26/2018 of 23 January*’
implements Tourism Law 13/2011, defining “rural campsites” and “areas
for overnight motorhome” stays as regulated tourism establishments. The
Decree sets out detailed infrastructural criteria, such as: a minimum enclo-
sure height of 1.5 metres (Art. 12.2(d)), one sanitary unit per 15 persons
(Annex [.4), non-slip paved pathways (Art. 14.1), and a minimum distance
of 500 metres from protected areas (Art. 9.3). Similar regulatory burdens
exist across other regions:

— Catalonia’s Decree 159/2012 mandates water treatment facilities and
a public complaint register;

— the Basque Country’s Decree 176/2015 imposes liability insurance
coverage of at least 300,000 EUR;

— Madrid’s Law 9/2010 requires bimonthly fire safety certification.

0 Decreto 26/2018, de 23 de enero, de ordenacion de los campamentos de turismo (Boletin
Oficial de la Junta de Andalucia, 7 February 2018). This decree regulates both tourist camp-
sites and “areas for overnight motorhome stays,” establishing that they must be classified as
official tourism establishments under Andalusia’s Tourism Law 13/2011. It prohibits camping
or overnight stays outside such regulated areas (“Se prohibe con caracter general la acampada
y pernocta con fines vacacionales o de ocio fuera de los campamentos de turismo”) and sets
structural, safety, hygiene, and environmental requirements for authorized sites.
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This trend reveals a process of regulatory standardisation, whereby even
minimal farm-based camping is classified as a formal tourism activity and
subjected to full compliance with sectoral licensing, health, safety, and op-
erational requirements. In practice, this creates disproportionate bureaucratic
barriers, with authorisation procedures that can take up to 18 months (as
reported in Asturias), and economic obstacles for small farms: according to
data from the INE (2022), only 12% of Spanish agricultural holdings can
bear the costs of such adaptation. These conditions run counter to the goals
of income diversification under Spain’s Recovery and Resilience Plan —
Component 10, and are arguably misaligned with EU rural development
policy, which promotes light forms of agritourism (SWD/2022/61 final) and
subsidiarity in governance (Art. 5 TEU).

Academic research supports this analysis®' and shows that 73% of rural
campsites in Catalonia had to alter their traditional agrarian morphology to
comply with tourism standards. From a legal standpoint, the High Court of
Andalusia (TSJ Andalucia), in judgment no. 1045/2022, annulled municipal
authorisations for dreas de pernocta lacking proper landscape impact as-
sessment, reaffirming the primacy of Law 14/2007 on Andalusian Historic
Heritage.

In comparative terms, Spain’s regulatory approach stands at the opposite
end of the spectrum from that of France. Whereas the French model treats
small-scale camping a /a ferme as an ancillary agricultural activity, with sim-
plified procedures and thresholds (<6 pitches), the Spanish model imposes
a commercial tourism classification with full regulatory compliance which
is up to 15 administrative authorisations required in regions like Catalonia.

In conclusion, Spain embodies a highly standardised and bureaucratic
model, which transforms farm camping into a tourism sub-sector, losing its
agrarian character; creates entry barriers for small agricultural enterprises;
and hinders the development of multifunctional agriculture, as promoted by
Regulation (EU) 2021/2115.

The absence of a differentiated legal status for farm-based hospitality thus
represents a systemic weakness in Spanish rural policy and suggests the need
for a legislative revision that aligns more closely with flexible agritourism
models developed in other EU Member States.

1 X. Martin, A. Martinez, 1. de Renteria, The Integration of Campsites in Cultural Land-
scapes: Architectural Actions on the Catalan Coast, Spain,” Sustainability” 2020, no. 12, 6499.
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5. Concluding remarks:
towards a coherent European framework
for farm-based camping

The analysis of farm-based camping reveals not only a fragmented domes-
tic legal framework but also a deeper regulatory tension that crosses national
borders. This form of rural hospitality, though rooted in the multifunctional
model of agricultural enterprises, continues to be interpreted inconsistently
across Italian regions and often suffers from a lack of coordination between
agricultural policy and land-use regulation. Such incoherence does not merely
reflect technical legislative shortcomings; it suggests a broader difficulty
in reconciling the evolving needs of rural development with the traditional
instruments of public governance.

From a comparative perspective, the absence of a common European legal
definition of farm-based camping contributes to legal uncertainty and hinders
cross-border policy harmonisation. Despite the growing role of rural tourism
in the European Union’s Common Agricultural Policy (CAP), no uniform
criteria exist to classify or regulate farm-based outdoor hospitality as an
activity functionally connected to agriculture. This gap leads to interpretive
asymmetries and limits the scalability of innovative agro-tourism models,
particularly in territories seeking to capitalise on their natural and cultural
assets without compromising land protection goals.

It would therefore be desirable for both national and EU-level institutions
to adopt a more integrated approach. In the Italian context, a ministerial
decree under Article 2 of Law No. 96/2006 could provide essential clarifi-
cations and set objective and verifiable criteria for agricamping, outlining
permissible structures, spatial thresholds, seasonal limits, and clear rules
on cadastral classification and fiscal treatment. At the European level, the
inclusion of farm-based camping within the scope of CAP strategic plans
and rural development tools could help foster legal convergence, reduce
regulatory fragmentation, and promote environmentally sustainable tourism
models anchored in genuine agricultural activity.

Ultimately, if properly framed within a coherent legal and policy envi-
ronment, farm-based camping may represent not only a legitimate form of
economic diversification for farmers but also be a key tool for rural resilience,
youth retention in agriculture, and the preservation of Europe’s agricultural
landscapes. Legal certainty, environmental protection, and entrepreneur-
ial freedom should not be seen as antagonistic, but rather as elements of
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a balanced legal architecture capable of enhancing the multifunctionality of
European agriculture while safeguarding the integrity of rural space.
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Nel contesto dell’espansione rapida della globalizzazione economica e delle dinamiche di
appropriazione e mercificazione della terra nell’Africa occidentale, si fanno sempre piu
pressanti le preoccupazioni riguardo ai diritti umani, con particolare attenzione al diritto al
cibo. In Guinea alcuni problemi emergono in un quadro caratterizzato dalla liberalizzazione
del mercato fondiario, dall’aumento della pressione degli investimenti stranieri € da mecca-
nismi giuridici inefficaci a tutelare le popolazioni rurali. Il diritto al cibo — riconosciuto come
diritto umano fondamentale in numerosi strumenti giuridici internazionali, in particolare nel
Patto Internazionale sui Diritti Economici, Sociali e Culturali (ICESCR) — comprende non
solo I’accesso fisico ed economico a cibo adeguato, ma anche un accesso sicuro alle risorse
produttive, soprattutto alla terra. Tuttavia, le politiche attuali in materia di terra privilegiano
una visione utilitaristica e orientata al mercato, spesso a discapito dei diritti delle comunita
locali e della sovranita alimentare. Questo articolo propone un’analisi critica delle tensioni
tra la mercificazione della terra, la logica della globalizzazione economica e la realizzazio-
ne efficace del diritto al cibo in Guinea. Adottando un approccio fondato sui diritti umani,
I’articolo si propone di esaminare le responsabilita sia dello Stato guineano sia degli attori
privati e internazionali in merito alla tutela e al rispetto di questo diritto. In tale prospettiva,
occorre riflettere sui piu ampi trend regionali dell’Africa occidentale, nonché sul contesto
giuridico e socio-politico specifico.

Parole chiave: diritto al cibo, mercificazione della terra, globalizzazione economica, diritti
umani, governance della terra, sicurezza alimentare, Africa occidentale, Guinea

Introduction

Food, long understood as a simple physiological need essential for hu-
man survival, is now being considered from a much broader perspective, as
a strategic resource that is crucial for national security and the balance of
international relations. Indeed, food is no longer solely a humanitarian issue;
it has become a matter of sovereignty, a factor in geopolitical stability, and
a structuring element in the dynamics of global power. This evolution can be
explained by the increasing interweaving of food systems with such essential
dimensions as economic stability, social cohesion, and the resilience of states
in the face of contemporary crises. In this context, any disruption related
to the availability or accessibility of food cannot be reduced to a local or
temporary crisis.' It acts as a powerful indicator of structural vulnerabilities
and may, in certain cases, constitute a direct trigger for political instability,
social tensions or even armed conflicts. Recent history shows, moreover,

' S. Savary et al., Cartographie des mécanismes de perturbation et de résilience dans
les systemes alimentaires, “Sécurité alimentaire” 2020, no. 12, pp. 695-717; M.A. Kamenya
et al., Investissements publics dans [’agriculture et sécurité alimentaire dans la CEDEAO,
“Food Policy” 2022, vol. 113, 102349.
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that food price spikes as well as shortages of basic products may generate
massive protest movements, weaken existing regimes and encourage the
emergence of collective violence.

This dynamic takes on a particularly acute dimension in West Africa,
aregion marked by a combination of aggravating factors that include a rapid
population growth, scarcity and overexploitation of arable land, increased
dependence on food imports, or extreme vulnerability to climatic hazards.? In
this fragile context, food insecurity reaches critical levels and becomes both
a direct threat to social stability and a strategic factor that redraws political
balances.® Thus, West African food systems appear as paradoxical spaces
constituting potential sources of instability when they fail, but also levers
of resilience when strengthened by appropriate public policies and regional
cooperation strategies. The challenge is therefore to transform food into an
instrument of security and stability, not only for Guinea, but also, given the
depth of interdependencies* for the sub-regional order.

Thus, the right to food is a fundamental right based on the principle that
every individual must have regular, permanent and unhindered access to suf-
ficient food, both quantitatively and qualitatively, to be able to lead a healthy,
dignified and active life. This right is intrinsically linked to the rights to an
adequate standard of living, social justice, and respect for human dignity. It
is enshrined in several international legal instruments, notably in Article 11
of the International Covenant on Economic, Social and Cultural Rights
(ICESCR)’® which recognises the right of everyone to be free from hunger and
to have access to adequate, sufficient and culturally acceptable food. The right
to food is not explicitly mentioned in the main African Charter on Human
and Peoples’ Rights (ACHPR), but it is implicitly recognised through other

2 M.A. Kamenya et al., Investissements publics dans I’agriculture...

3 H. Canton, Organisation des Nations unies pour [’alimentation et I’agriculture—FAO,
w: The Europa Directory of International Organizations 2021, London 2021, pp. 297-305;
C. Hendrix, H.-J. Brinkman, Food Insecurity and Conflict Dynamics: Causal Linkages
and Complex Feedbacks, “Stability: International Journal of Security and Development”
2013, vol. 2, no. 2, 26.

4 A. Diabaté, B.S. Diallo, Assessing the effectiveness of the right to food in the context of
economic globalisation: The case of Mali in West Africa, “Przeglad Prawa Rolnego” 2025,
no. 1, pp. 123-145.

5 The ICESCR was adopted by the United Nations General Assembly in its resolution
2200 A (XXI) of 16 December 1966. It entered into force in 1976 and constitutes, together
with the International Covenant on Civil and Political Rights (hereinafter: ICCPR), the
International Bill of Human Rights, The International Covenant on Economic, Social and
Cultural Rights, https://www.ohchr.org/en/instruments-mechanisms/instruments/internation-
al-covenant-economic-social-and-cultural-rights [accessed on 14.06.2025].
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articles, particularly Article 4 (Right to Life), Article 16 (Right to Health),
and Article 22 (Right to Economic, Social and Cultural Development).® This
implicit recognition was established by the African Commission on Human
and Peoples’ Rights (ACHART) in the SERAC v Nigeria case.” Additionally,
the 2003 Protocol to the African Charter on Human and Peoples’ Rights on
the Rigths of Women (Maputo Protocol) explicitly recognises a right to food
security for women under Article 15.

However, despite this normative recognition, the effective enjoyment of
this right remains a major challenge in many regions of the world, particularly
in West Africa. For example, in the Republic of Guinea, its practical imple-
mentation is hinrered by numerous structural and cyclical obstacles, among
which the most worrying challenges are the increasing commoditisation of
agricultural land and the effects of economic globalisation, both disrupting
land balances and traditional food systems. Pressure from domestic a and
foreign investors on arable land intensifies land conflicts, undermines the
livelihoods of rural populations, and exacerbates the already precarious
situation of smallholder farmers. This, in turn, contributes to adverse im-
pacts such as eroding food sovereignty and increasing the vulnerability of
local communities. In face of such worrying reality, a question about the
effectiveness of the right to food must be asked, while an attempt to answer
it may be also sought in the Guinean context. The present study aims to
critically analyse and evaluate the implementation of the right to food in the
Republic of Guinea. It will focus on the current national and international
legal framework, the consequences of land market liberalisation with regards
the access to land and food, and possible alternatives for strengthening food
security for Guinean populations. Ultimately, this reflection aims to identify
sustainable and equitable solutions to guarantee better the right to food for
all.8 It adopts a qualitative, interdisciplinary legal methodology grounded in
a human rights-based approach and combines the doctrinal analysis of key

¢ African Charter on Human and Peoples’ Rights, https://au.int/en/treaties/african-char-
ter-human-and-peoples-rights [accessed on 14.06.2025].

" Social and Economic Rights Action Center (SERAC) and Center for Economic and
Social Rights (CESR) v Nigeria (Communication No. 155/96) (Communication 155 of 1996)
[2001] ACHPR 35 (27 October 2001). See generally, A. Eide, Economic, Social and Cultural
Rights As Human Rights, in: A. Eide, C. Krause, A. Rosas (eds.), Economic, Social, and
Cultural Rights: A Textbook, Leiden 1995, pp. 21-40; K. Drzewicki, Internationalization of
Human Rights and Their Juridization, in: R. Hanski, M. Suksi (eds.), An Introduction to the
International Protection of Human Rights: A Textbook, Turku 1999, p. 31.

8 P.-E. Bouillot, A. Diabaté, F. Garcia, Le droit des contrats: outil de sécurité alimentaire
dans le commerce et les investissements internationaux? in: F. Collart Dutilleul, Th. Bréger
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international instruments on the right to food and land, such as the ICESCR,
UN General Comment No. 12, FAO Voluntary Guidelines, and UNDROP,
with the examination of regional African and Guinean national laws.’

Using Guinea as a case study, the research explores the impacts of land
commodification and economic globalisation on the right to food, drawing
from primary and secondary sources including legal texts, policy documents,
NGO reports, and academic studies. Beyond the legal analysis, a critical
human rights perspective highlights power imbalances, neoliberal policy
effects, and governance accountability gaps. Overall, the study relies pri-
marily on desk research, supplemented by qualitative data from documented
interviews and civil society reports, aiming to provide an illustrative rather
than exhaustive analysis.

1. An appropriate, but insufficient,
international, regional and national legal framework

The legal framework governing the right to food and land management
in Guinea is based on a set of international, regional and national standards.
At the international level, several instruments govern this right. One is the
International Covenant on Economic, Social and Cultural Rights (ICESCR)
which enshrines the fundamental right of every individual to adequate food.
The Sustainable Development Goals (SDGs) set by the United Nations, par-
ticularly SDG 2 which aims to eliminate hunger, are also a major reference.
The FAO Voluntary Guidelines on Land Governance and the Right to Food
outline the principles that seek to promote fair and sustainable management
of land resources, while particular focus is put on food vulnerability and
insecure land tenure.10 At the regional level, the primary African regional
legal framework for food security is the Model Law on Food Security and

(eds.), Penser une démocratie alimentaire, vol. 1I: Proposition Lascaux entre ressources
naturelles et besoins fondamentaux, San José 2014.

° The right to food is included in Article 11 § 1 of the 1966 ICESCR in the context of
the (more general) right to an adequate standard of living, and in subparagraphs (a) and (b)
of Article 11 § 2 through the fundamental right of all persons to be free from hunger; in
doing so, the improvement of methods of production, conservation and distribution of food
is prescribed, as is the equitable distribution of global food resources in relation to needs.

1 Voluntary Guidelines for Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security, Rome, 11 May 2012, Spec. item 3.2 CFS,
37" Session, Rome 17-22 October 2011, http://www.fao.org/docrep/meeting/023/mc122f.
pdf [accessed on 14.06.2025]; Framework and Guidelines on Land Policy in Africa, Land
Policy in Africa: A Framework to Strengthen Land Rights, Enhance Productivity and Secure
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Nutrition in Africa promoting a rights-based approach to food security for
all Africans, adopted by the African Union (AU) and the Pan-African Par-
liament in 2024.

This framework builds on international instruments, such as the Inter-
national Covenant on Economic, Social, and Cultural Rights (ICESCR),
and is supported by the provisions of the African Continental Free Trade
Area (AfCFTA) Agreement on food security. Regional organisations also
play a role to be seen, among oter things in the establishment of a regional
food security reserve by the Economic Community of West African States
(ECOWAS) through a Supplementary Act.!! At the national level, the Guin-
ean legislative framework is primarily structured around the 1992 Land and
Property Law which constitutes the central legal instrument governing land
management and use in Guinea. This law defines the various land ownership
regimes, specifies the conditions for accessing and using land, and establishes
the principles governing land and property management.

However, its implementation remains confronted with several major chal-
lenges, notably the coexistence of customary land law and modern law. This,
in turn, gives rise to conflicts of jurisdiction and interpretation. In addition,
the absence of a reliable land registry, coupled with the weakness of control
and enforcement mechanisms, hinders the effectiveness of this legislation
and deepens land insecurity. In addition to this legislative framework, Guinea
has implemented several agricultural strategies and policies aimed at ensur-
ing food security and promoting the development of the agricultural sector.
Among them, the National Agricultural Development Policy (PNDA) and
the National Agricultural Investment and Food Security Program (PNIASA)
occupy a prominent place. These initiatives aim to increase agricultural
productivity, modernise rural infrastructure, and promote local sectors to
reduce the country’s food dependence. However, their implementation faces
structural obstacles, including a lack of funding, insufficient agricultural
infrastructure, and weak organisation of sector stakeholders, all of them
limiting their real impact on the food security of populations. Furthermore,
several public institutions are involved in land governance and the regulation
of food production in Guinea. The Ministry of Agriculture and Livestock

Livelihoods, https://au.int/sites/default/files/documents/30239-doc framework and guide-
lines_on_land policy in_africa.pdf [accessed on 15.06.2025].

' C. Van der Ven, Food Security in the African Continental Free Trade Area Legal frame-
work, in: D. Luke (ed.), How Africa Eats: Trade, Food Security and Climate Risks, London
2025, pp. 159-186; M. Dube, Leveraging Services Trade Liberalization for Enhanced Food
Security in the Southern Africa Development Community, Winnipeg 2012.
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play a central role in developing agricultural policies and monitoring their
implementation, while the Ministry of Urban Planning, Housing and Regional
Development is responsible for land management and urban planning.

Other organisations, among them the National Agency for Rural Promo-
tion and Agricultural Advice (ANPROCA), support farmers by providing
technical assistance and work towards securing access to natural resources.
However, these institutions often suffer from a lack of coordination and re-
sources, which is a major problem that limits the effectiveness of the measures
implemented and exacerbates the challenges related to land governance and
food production in Guinea.

2. Commodification of land and land insecurity
in Guinea

For several decades, the land system in Guinea has undergone a profound
transformation, characterised by intense agricultural and mining investments,
both domestic and foreign.'? Their development is part of a broader frame-
work of market liberalisation and increased competition for access to natural
resources, fostered by economic policies that encourage the establishment of
private actors in the land and extractive sectors."® The rise of large agribusi-
ness and mining companies has led to accelerated land grabbing, frequently
to the detriment of smallholder farmers and rural communities. While these
investments are seen as a lever for economic development, they are never-
theless accompanied by profound socio-economic and environmental reper-
cussions. In the absence of sufficiently protective regulatory mechanisms,
the massive granting of land concessions to private companies has led to the
forced displacement of rural populations, frequently carried out without fair
compensation or adequate resettlement solutions, thus greatly magnifying
the precariousness and vulnerability of these communities.

12° A multi-stakeholder dialogue on the design and development of land reforms was
established in Guinea with the organisation of the Estates General on Land for the Ministry
of Cities and Regional Planning with funding from the European Union and the study of
agricultural and rural land (carried out in 2016 by GRET/INSUCO) on behalf of the Minis-
try of Agriculture with funding from the AFD. M. Diop, Réformes foncieres et gestion des
ressources naturelles en Guinée. Enjeux de patrimonialité et de propriété dans le Timbi au
Fouta Djalon, Karthala — Paris 2007.

13°S. Boni, Understanding the Spirit of Law No. 98-750 of 23 December 1998 on the
Rural Land Code in Céte d’Ivoire, 2015, https://shs.hal.science/hal-01116550/ [accessed on
15.06.2025].
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The sharp decline in land available for family farming, that is still the
primary source of subsistence and food security for much of the Guinean
population, has fuelled the escalation of land conflicts which are often acts
of opposition of local communities and investors to a State whose manage-
ment of land resources is widely seen as opaque and skewed toward private
economic interests. These land tensions highlight the shortcomings of the
legal and institutional framework for securing land use and ownership rights.
In the face of these challenges, more inclusive land governance and better
coordination between productive investments and the protection of local
populations’ rights are imperatives for ensuring sustainable and equitable
development in Guinea.

2.1. Land grabbing
and marginalisation of small farmers

In recent years, land deals and transactions in Africa have garnered con-
siderable political and scholarly attention, often characterised by a highly
critical perspective. Southern countries, particularly in sub-Saharan Africa,
often perceived as land-abundant yet underutilised, have become focal points
of a global land rush involving both domestic and international actors. The
existing literature on land grabbing is replete with accounts of transactions
exhibiting varying degrees of transparency, encompassing confirmed and
unconfirmed deals, coercive practices, allocations and dispossession, as well
as instances of land redistribution and employment generation. Land grabbing
in Guinea is often presented as a strategic tool to attract foreign investment,
modernise the agricultural sector, and enhance development infrastructure.
This, however, also brings about the progressive marginalisation of small
producers who, despite cultivating these lands for generations, generally
lack legal land titles guaranteeing their ownership or use rights. This land
insecurity exposes them to increased risks of expropriation and forced dis-
placement, often without adequate compensation.

There are several structural and institutional factors that worsen this
trend. One is a dualistic land tenure system, where customary and modern
law coexist, creating legal ambiguities that investors exploit to appropriate
land to the detriment of the traditional rights of local communities. Another
is institutional weakness characterised by the absence of a reliable national
land registry, a lack of transparency in land allocation, and corrupt practices
that foster an inequitable redistribution of land resources. Insufficient legal
protection for farmers who, due to an inadequate or poorly enforced legal
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framework, see their land rights systematically violated with no possibility of
effective recourse, is another problem. The resulting exclusion of smallhold-
er farmers has profound consequences for the rural socio-economic fabric.
Indeed, the reallocation of fertile land to export crops or non-agricultural
projects (mining, industrial infrastructure) significantly reduces the areas
dedicated to subsistence farming, thus threatening the country’s food security.
This approach strips local populations of their livelihoods, amplifies precari-
ousness, undermines rural communities, and intensifies land-related tensions.

Therefore, a thorough reform of the legal and institutional framework
appears essential to reconcile economic attractiveness and the protection of
local populations’ land rights, to ensure sustainable and inclusive develop-
ment in Guinea.

2.2. Regulation and shortcomings
in the legal framework for land management

Although Guinea has a relatively comprehensive legal framework govern-
ing land management, its effective implementation remains largely hampered
by multiple institutional, legal, and socio-economic obstacles. The 1992 Land
and Property Law'* recognises the right to private property and the role of
local authorities in that respect and as such constitutes a legal basis for land
management. However, its implementation remains problematic, particularly
due to the ineffectiveness of enforcement mechanisms and the absence of
coercive measures to ensure respect for the rights set out.

The main gaps in the legal framework lie in several crucial areas. First,
there is a lack of formal recognition of customary land rights which nev-
ertheless govern access to land for a large majority of the population, thus
creating a dissonance between written law and local practices. This situation
is particularly challenging for rural communities and individuals seeking to
secure land ownership, as they often become vulnerable to the influence of
investors and public authorities. Second, the highly complex and opaque
administrative system presents a significant challenge for smallholder farmers
who struggle to obtain formal titles to their land. Red tape combined with

14 Land and Property Code in the Republic of Guinea, Ordinance No. 92-19 of 30 March
1992, Voluntary Guidelines for Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security, Rome, 11 May 2012, Spec. item 3.2 CFS,
37" Session, Rome 17-22 October 2011, http://www.fao.org/docrep/meeting/023/mc122f.
pdf [accessed on 15.06.2025]; The mining sector is governed by Law No. 2011-06 of
9 September 2011, establishing the Mining Code of the Republic of Guinea, as amended by
Law No. 2013-53 of 8 April 2013.
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a lack of transparency and resources creates an environment where access
to land for the poorest remains greatly

limited. Finally, the absence of clear and practical legal mechanisms to pre-
vent and combat land grabbing, a growing phenomenon due to agricultural
and mining investments, exposes local populations to abuses, particularly in
the form of land grabbing or expropriation without adequate compensation.
The effectiveness of the right to food in Guinea, directly linked to land dy-
namics, remains deeply compromised by the accelerated commodification of
land and the negative impacts of economic globalisation. Indeed, although
foreign investment may play a significant role in economic development,
its massive arrival, without adequate regulation, risks further precariousness
for the land and food security of local populations. Industrial agriculture or
mining projects, often linked to land grabbing processes, lead to the shorten-
ing of the availability of agricultural land and disrupt traditional agricultural
practices, causing food instability within rural communities.

To ensure food security and social justice in Guinea, it is imperative to
implement more inclusive and equitable land governance. This requires
recognising and securing customary land rights, streamlining administra-
tive procedures, and establishing effective protection mechanisms against
land grabbing. Furthermore, the adoption of agricultural policies focused
on self-sufficiency prioritising local production and strengthening the re-
silience of communities in the face of global economic crises, proves to be
a strategic priority. Finally, the recognition of the rights of rural populations,
particularly regarding their participation in land decisions, is essential for the
establishment of a fair and sustainable land system in Guinea.

3. Economic globalisation and its implications
for food security in the West Africa context

Economic globalisation is defined as a process of intensification of trade,
capital flows, goods, services, and information on a global scale, fostered
by the development of communication technologies, the liberalisation of
markets, and the increasing integration of national economies into a glo-
balised system."® This phenomenon has redefined profoundly the economic

15 G. Rabu, Law and Globalization: Macro-Elements of Convergence between Legal
Orders, “Revue internationale de droit économique” 2008, no. 3, pp. 335-356; A. Diabaté,
Les droits fondamentaux a [’épreuve de la marchandisation de la terre et de [’aliment dans
un contexte de mondialisation économique en Afrique de I’Ouest, “Revue internationale de
droit et science politique” 2024, vol. 4, no. 11, pp. 96-127; C. Jourdain-Fortier, V. Pironon,
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and social structures throughout the world, notably by modifying the modes
of production, consumption, and distribution, including in strategic sectors
such as agriculture.

In the agricultural sector, globalisation has had mixed effects. On the one
hand, it has enabled significant advances, including improved yields due to
the diffusion of modern technologies, increased agricultural trade, and an
influx of foreign direct investment, particularly in developing countries.
These dynamics have contributed, in some cases, to modernising agricultural
production systems, thus stimulating rural economic growth and creating
export opportunities. However, these benefits are accompanied by profound
imbalances. By promoting a logic of competitiveness and specialisation of
crops intended for export, globalisation tends to weaken local food systems
that are often less competitive and geared towards self-consumption or local
markets. An increased dependence on international markets exposes countries
to sharp fluctuations in food prices and external shocks, jeopardising the food
security of the most vulnerable populations. Furthermore, this process raises
questions about food sovereignty understood as the right of peoples to define
their own agricultural and food policies, to protect their local production, and
to ensure equitable access to land, seeds, and natural resources.

The land grabbing of agricultural land effected by multinational compa-
nies or foreign investors and encouraged by land liberalisation compromises
the ability of rural communities to produce their own food and maintain food
autonomy. Thus, although economic globalisation has opened new prospects
for agricultural development, it raises serious questions about its impacts
on the equity, sustainability, and self-determination of food systems. These
tensions necessitate critical reflection on regulatory mechanisms, agricul-
tural policies, and local alternatives that can preserve food sovereignty in
a globalised world.

3.1. Concentration of agricultural resources
and dependence on global markets

One of the notable effects of economic globalisation on the agricultural
sector is the concentration of land resources and food production in the
hands of large multinational companies. These companies, often motivated
by global economic considerations, seek out low-cost production areas to

La sécurité alimentaire dans le droit de I'OMC — Analyse critique et prospective, in: F. Col-
lart Dutilleul, Th. Bréger (eds.), Penser une démocratie alimentaire, vol. 1, San Jos¢ 2013.
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maximise their profits.'® This results in land grabbing, the acquisition of
agricultural land by foreign investors or transnational corporations, which is
seriously detrimental to the situation and well-being of local producers. Rural
communities, deprived of land and resources, see these processes as greatly
compromising their food security. Furthermore, small-scale farms, often
integrated into global trade circuits, are becoming increasingly dependent
on fluctuations in global food prices. This dependence makes many African
countries vulnerable to global economic crises, such as increases in com-
modity prices or disruptions in supply chains due to international crises. As
a result, the most fragile of them find themselves in a situation where their
ability to guarantee sufficient food for their populations is largely conditioned
by external factors.

3.2. Impact on family and local farming

In many regions of the world, particularly in Africa, family farming
remains a key pillar of food production. However, globalisation has often
marginalised these agricultural systems in favour of export-oriented agro-in-
dustrial models. The introduction of large-scale monocultures, export crops,
and genetically modified seeds is profoundly altering local agricultural
structures, with adverse impacts on biodiversity, traditional knowledge, and
community resilience to climate change. Family farms which play a crucial
role in local food production, are thus weakened by increased competition
from low-cost imported products. Due to higher production costs, local ag-
ricultural products struggle to compete with those from developed countries
that are subsidised. This phenomenon not only leads to an erosion of food
diversity but also to increased dependence on imports, which further reduces
the food sovereignty of nations.

3.3. Natural resource grabbing and environmental impacts

Economic globalisation has led to the intensive exploitation of natural
resources, particularly land and water, as these are pursued in an effort to
meet the ever-growing global demand for agricultural products. This in-
creased exploitation, combined with the widespread application of modern

¢ L. Cotula et al., Testing claims about large land deals in Africa: Findings from
a multi-country study, “Journal of Development Studies” 2014, vol. 50, no. 7, pp. 903-925;
P. Woodhouse, New investment, old challenges: land deals and the water constraint in African
agriculture, “Journal of Peasant Studies” 2012, vol. 39, no. 34, pp. 777-794.
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agricultural techniques (including the use of pesticides, chemical fertilisers,
and intensive irrigation), has led to multiple negative environmental conse-
quences, including soil degradation, water pollution, and biodiversity loss.

In the long term, in the face of climate challenges, these changes hinder
countries’ ability to maintain sustainable and resilient agricultural production.
Furthermore, the effects of climate change, exacerbated by global economic
activity, have a direct impact on local food systems. Extreme weather events,
such as droughts, floods, and heatwaves, have dramatic consequences for
agricultural production, jeopardising the livelihoods of rural communities.
Growing dependence on imported agricultural products, which are also often
more vulnerable to global climate fluctuations, makes nations even more
susceptible to external shocks.

3.4. The role of national and international agricultural policies

Faced with these challenges, governments must implement agricultural
policies that support local production, protect vulnerable producers, and
guarantee access to healthy and sustainable food for all populations.'” This
involves establishing mechanisms that ensure secure land tenure, sustainable
management of natural resources, and diversification of agricultural produc-
tion. At the international level, it is necessary to rethink trade agreements
and global agricultural policies to enable true food sovereignty. Free trade
agreements, which often favour the interests of large multinationals to the
detriment of local farmers, should be revisited. On the other hand, initiatives
such as a smallholder agriculture, organic farming, or short distribution chains
may provide interesting alternatives to strengthen the resilience of local food
systems and limit the impacts of globalisation on food security. Economic
globalisation has certainly brought development opportunities, but it has also
intensified challenges related to food sovereignty, particularly for developing
countries. As already mentioned, land grabbing that increases dependence on

17 Law No. 2008-03 of April 30, 2008, enacting the Framework Law on Urban Planning
and Land Development. This Framework Law on Urban Planning and Land Development
establishes the basic rules and procedures for urban planning, operational urban development,
and the regulation of urban land use. The Declaration on Rural Land Policy (D/2001/07/
PRG/SGG) was drafted by the SNRFR of the Ministry of Agriculture (adopting the rural land
policy), signed in Conakry on 7 May 2001; Forestry Code of the Republic of Guinea, Law
No. L/99/013/AN of 22 June 1999; Pastoral Code of the Republic of Guinea, Law No. L/95/51/
CTRN of 29 August 1995; Water Code of the Republic of Guinea, Law No. L/94/005/CTRN
of 15 February 1994; Local Government Code of the Republic of Guinea, revised by Law
No. L/2017/040/AN of 24 February 2017.



194 BouBAcAR SiDi DIALLO, ALHOUSSEINI DIABATE

global markets and environmental impacts poses major threats to peoples’
food security in Africa. It is therefore imperative to adopt an approach that
prioritises sustainable agricultural models, strengthens local capacities and
ensures responsible management of natural resources, while ensuring that
national and international policies support the food sovereignty of nations.

4. Legislative reforms for inclusive land governance
in Guinea

The primary challenge facing future land governance reforms in Guinea
lies in the recognition, respect, and protection of customary land rights.'® Ad-
dressing this challenge effectively requires the State to consider adoption of
a comprehensive rural land code that would incorporate innovative provisions
on land ownership. Such a legal framework would aim to bridge customary
practices and modern law, providing local communities with formalised
land documents, including property ownership certificates and certificates
confirming possession of customary land rights. These documents should
be easily accessible, enforceable against third parties, and fully recognised
by national legal instruments, and would mirror the successful approaches
implemented in countries like Mali."

However, the formal guarantees offered by national and international legal
frameworks alone are insufficient to ensure equitable access to land, particu-
larly for women in rural areas. In practice, social norms, cultural practices,
and entrenched gender biases often act as barriers, limiting women’s effective
access to land resources. Therefore, beyond legal recognition, reform efforts
must actively address these socio-cultural constraints.

18 In Guinea, land legislation and successive reform processes have shown their limitations
in the face of the multiplication of large-scale projects for the exploitation of land and natural
resources in rural areas. M. Diop, Réformes foncieres...; This is precisely the spirit and the
letter of Decree No. 027-PRG- of 20 February 1961, requiring landowners to develop their
plots see Official Gazette of 1 March 1961, p. 86.

19 See in particular the 2020 Guinean Constitution (Articles 1, 9 and 16), the Civil Code
(particularly on inheritance law) and the Convention on the Elimination of All Forms of
Discrimination against Women (1979). Strategically designed land reform programs aim to
promote women’s land rights in many developing countries. Gender-based discrimination in
land inheritance together with economic and social marginalisation is difficult to disentangle
in communities and they can influence the impact of customary land reforms on women’s land
rights and their subsequent empowerment; Law no. 2017-001 of 11 April 2017 on agricultural
land in Mali, Articles 9, 11 and 16.
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Integrating customary law into new legal instruments must be done
carefully, ensuring that it does not conflict with fundamental principles of
equality. All land policies in Guinea must strive to balance respect for tradi-
tional practices with the demands of modern legislation, particularly in ways
that safeguard and enhance women’s land rights. Achieving this balance is
crucial for promoting equitable, inclusive, and sustainable land governance
across the country.

4.1. Recognition and security of customary land rights

One of the fundamental aspects of inclusive land governance is the rec-
ognition and security of customary land rights which govern access to land
for a large majority of the population, particularly in rural areas. In many
contexts, traditional land tenure systems are often perceived as informal or
not recognised by national laws, exposing local populations to the risk of
expropriation or dispossession of their land. These rights, although rooted
in long-standing practices, do not always enjoy the same legal protection
as private property rights. Legislative reforms must work to integrate these
customary rights into national legal systems, while ensuring their compati-
bility with the principles of social justice and sustainability. Such integration
requires a revision of national land laws to formally recognise the rights of
local communities and provide them with a legal framework to protect them
against abuse. Furthermore, it is essential to promote a land registration
system that enables local communities to obtain land titles or certificates of
ownership, thereby providing them with legal security and access to credit
or subsidies for development.

4.2. Inclusive participation in land management

Inclusive land governance cannot be effective without the broad partic-
ipation of various stakeholders that also include marginalised groups such
as women, indigenous peoples and youth, who are often excluded from
decision-making processes. Legislative reforms must establish mechanisms
for the active participation of these groups in land management, through
public consultations, advisory committees, or local assemblies. Ensuring
gender equality in access to and control over land is particularly important.
In many countries, women face structural barriers that prevent them from
inheriting, owning, or managing land. Reforms must therefore include
specific legal measures for land equality, such as legislative provisions that
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ensure gender equality in the transmission of land rights, protection of the
land rights of widows and orphans, and the establishment of land policies that
promote women'’s participation in land-related decision-making. Inclusive
land management must also include the creation of land conflict resolution
mechanisms. In many parts of the world, land conflicts are common and have
dramatic consequences for social cohesion and economic stability. These
conflicts may arise from unclear land rights, competition for land use, or
contested property titles.

Legislative reforms must establish effective and accessible conflict resolu-
tion mechanisms that integrate both formal (land tribunals, legal mediation)
and informal (traditional mediation, community arbitration) methods. The
goal is to reduce social tensions, protect the rights of those affected by land
conflicts, and ensure peaceful and equitable land management. Inclusive land
governance also requires a transparent and accountable system for managing
land resources. Corruption, mismanagement, and a lack of transparency in
land allocation and titling are recurring problems in many countries. Legisla-
tive reforms must ensure the establishment of rigorous control and monitoring
mechanisms to ensure transparency in land distribution and access to land
titles. Open land allocation processes that allow citizens to access information
on land transactions and actively participate in decision-making are crucial
in combating abuses and ensuring that the land rights of local populations,
particularly the most vulnerable, are respected. Reforms must also include
sanctions for land rights violations or corrupt practices to strengthen citizens’
trust in land institutions.

Legislative reforms must also align with the Sustainable Development
Goals, particularly those related to ending poverty (SDG 1), achieving zero
hunger (SDG 2), promoting gender equality (SDG 5), ensuring access to
clean water and sanitation (SDG 6), and reducing inequalities (SDG 10).
Inclusive land governance must not only be about equitable land distribution,
but also about integrating the principles of environmental sustainability and
social justice into natural resource management. This requires the adoption
of laws that promote sustainable land use, protect ecosystems, and ensure
inclusive and environmentally friendly rural development. To sum up,
legislative reforms in inclusive land governance are crucial to ensuring eq-
uitable and sustainable land management. They must recognise and protect
community land rights, enable the participation of all stakeholders, establish
mechanisms for resolving land disputes, and strengthen the transparency and
accountability of public authorities. These reforms must be designed with
a view to sustainable development and social justice in mind, to guarantee
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long-term land security, social cohesion, and prosperity for rural populations,
while contributing to the achievement of the Sustainable Development
Goals.

Conclusion

Globalisation has a significant impact on food security in West Africa.
While it facilitates access to a greater diversity of products and investment,
it weakens local agriculture through competition from imports and a shift
toward exports. This leads to a decline in food crops, a rural exodus of
young people, increased dependence on global markets, and vulnerability
to crises and price fluctuations. To address this, it is crucial to strengthen
food self-sufficiency, protect local agricultural sectors, and promote rural
development to ensure the region’s economic and social stability.

In West Africa, and particularly in Guinea, land access and management
are characterised by profound regulatory ambiguity which has significant
socio-political and economic implications. Various stakeholders, including
customary authorities, local communities, private investors, and state insti-
tutions, selectively refer to the rules or norms that best serve their interests,
resulting in a proliferation of practices that are often contradictory. The
results of this study demonstrate that, regardless of the standard invoked,
land management practices remain highly diverse, fragmented, and often
context specific.

This lack of regulatory harmonisation contributes directly to the emer-
gence of inappropriate or unsustainable practices and encourages illicit
transactions in the land sector. Such dynamics not only threaten equitable
land distribution but also exacerbate social tensions, undermine local govern-
ance, and compromise economic development. Upon examination the range
of management approaches observed in the field, this article highlights the
complex interplay between formal legal frameworks, customary norms, and
informal practices in shaping land governance outcomes.

A key contribution of this work is the creation of a space for critical re-
flection on land governance in Guinea, a country under intense demographic,
urban, and agricultural pressures. The study highlights that these pressures
emerge in a context lacking a clear, unified regulatory framework that serves
as a common reference for all stakeholders. The absence of such a frame-
work perpetuates uncertainty, limits accountability, and constrains efforts to
achieve sustainable, transparent, and socially inclusive land management.
Ultimately, understanding these governance gaps is crucial for designing
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interventions that reconcile diverse interests and foster more coherent,
equitable, and efficient land administration in Guinea.

Ultimately, the global food system is at a critical juncture, and West Africa
illustrates its most acute vulnerabilities. The convergence of climate shocks,
armed conflicts, and economic stagnation highlights a structural fragility
that goes beyond the regional framework to become part of a continental
and even global security issue. Food, as a vital and strategic resource, may
be destabilising vector when compromised, but it also holds considerable
potential for social cohesion, peace, and stability when it is sustainably
secured. Faced with this reality, it is becoming imperative to move beyond
the conception of food security as a simple development issue and fully in-
tegrate it into defense, diplomatic, and economic governance strategies. This
requires strengthening regional and international policies around climate-re-
silient agriculture, supporting youth employment in the agricultural sector,
regulating access to land, preventing conflicts related to natural resources,
and improving the integration of regional markets. The establishment of
early warning systems, the protection of strategic agricultural areas, and
crop diversification are also priorities for strengthening the resilience of
food systems. Ultimately, the West African experience, in general, and the
Guinean case in particular, serve as a warning signal for the international
community. In a deeply interconnected world, food insecurity, regardless of
its location, generates systemic risks that could compromise global stability.
Securing food systems sustainably must therefore be considered an essential
pillar of peace and security in the 21% century.
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Wstep

Zagadnienia prawa zywnosciowego w duzej mierze zostaty uregulowane
na poziomie aktow prawnych Unii Europejskiej. Regulacje te sg tak obszerne,
ze kraje cztonkowskie Unii Europejskiej zostaty wlasciwie pozbawione moz-
liwosci wydawania samodzielnych aktow prawnych w tej tematyce. Krajowe
regulacje prawne z zakresu prawa zywnosciowego w wigkszosci realizuja
unijne rozporzadzenia badZz implementuja dyrektywy'. Cele prawa zywno-
sciowego mozna podzieli¢ na dwie grupy. Pierwsza obejmuje cele nadrzgdne,
majace zastosowanie do wszystkich aktow prawa zywnosciowego, druga —
cele, ktore majg zastosowanie w tych regulacjach, ,,gdzie jest to whasciwe?.
Zgodnie z tym podzialem celami prawa zywnosciowego sg: 1) zapewnienie
wysokiego poziomu ochrony zycia i zdrowia ludzkiego, 2) ochrona intere-
sow ekonomicznych konsumenta, 3) zagwarantowanie rzetelnos$ci transakcji
handlowych (cel ten nie jest uymowany samodzielnie), 4) zapewnienie swo-
bodnego przeptywu zywnosci w Unii Europejskiej (w tym przypadku mowa
jest o ,,osiggnieciu”, a nie o ,,realizacji”’ i zostat on zawg¢zony wytgcznie do
zywnosci zgodnej z wymaganiami prawa zywnosciowego). Ponadto w przy-
padkach, gdy jest to wlasciwe, do celéw prawa zywnosciowego zalicza si¢:
1) ochrong zdrowia i warunkow zycia zwierzat i zdrowia roslin, 2) ochrone
srodowiska®. Nalezy jednak podkresli¢, ze zgodnie z literalnym brzmieniem

! M. Korzycka, P. Wojciechowski, System prawa zywnosciowego, Warszawa 2017, s. 100.

2 Zgodnie z art. 5 rozporzadzenia (WE) nr 178/2002 Parlamentu Europejskiego i Rady
z 28 stycznia 2002 r. ustanawiajacego ogélne zasady i wymagania prawa zywnos$ciowego,
powotujacego Europejski Urzad ds. Bezpieczefistwa Zywnosci oraz ustanawiajacego pro-
cedury w zakresie bezpieczenstwa zywnosci (Dz.Urz. UE L 31 z 1.02.2002): ,,1. Prawo
zywnosciowe ma za zadanie realizacje jednego lub wiecej ogdlnych celéw dotyczacych
wysokiego poziomu ochrony zdrowia i zycia ludzi oraz ochrony intereséw konsumentow,
z uwzglednieniem uczciwych praktyk w handlu zywnoscia, bioragc pod uwage, tam gdzie
jest to wlasciwe, ochrone zdrowia i warunkéw zycia zwierzat, zdrowia roslin i srodowiska
naturalnego. 2. Prawo zywno$ciowe ma na celu osiagni¢cie swobodnego przeptywu we
Wspolnocie zywnosci i pasz wyprodukowanych lub wprowadzanych do obrotu zgodnie
z ogblnymi zasadami i wymogami niniejszego rozdziatu”.

3 B.M.J. van der Meulen, The System of Food Law in the European Union, ,,Deakin Law
Review” 2009, nr 2, s. 310.
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art. 5 rozporzadzenia (WE) nr 178/2002 wyltacznie dwa cele — zapewnienie
wysokiego poziomu ochrony zycia i zdrowia ludzkiego oraz ochrona intere-
sow ekonomicznych konsumentow — majg charakter samodzielnych celow
prawa zywnosciowego i moga by¢ kwalifikowane jako cele nadrzg¢dne.
Pozostate cele sg realizowane w ramach lub z uwzglednieniem realizacji
powyzszych dwoch podstawowych celow*.

Jedna z najwazniejszych kwestii z zakresu prawa zywno$ciowego jest
informacja na temat zywnosci, ktora obejmuje: znakowanie, prezentacje
i reklame¢ zywno$ci®. Informacje znajdujace si¢ na etykiecie stanowig pod-
stawowy sposob komunikacji migdzy producentem a konsumentem. Bardziej
precyzyjna i szczegotowa etykieta towarzyszaca konkretnemu produktowi
pozwala konsumentowi zdoby¢ wiedze, poréwna¢ go z innymi $rodkami
spozywczymi, a przede wszystkim §wiadomie podja¢ decyzj¢ o zakupie®.
Wymogi dotyczace informacji na temat zywnosci zostaty zharmonizowane
przez prawo Unii Europejskiej, a ewentualne odstgpstwa sg mozliwe jedy-
nie w okre$lonych prawem przypadkach’. Zgodnie z art. 38 rozporzadzenia
Parlamentu Europejskiego i Rady w sprawie przekazywania konsumentom
informacji na temat zywnosci (1169/2011/UE)? panstwa cztonkowskie moga
przyjmowac regulacje krajowe, o ile dana kwestia nie jest zharmonizowa-
na w rozporzadzeniu nr 1169/2011 oraz pod warunkiem ze dana regulacja
nie utrudnia ani nie ogranicza swobodnego przeptywu towardéw i spetnia
wymogi okreslone w art. 39 rozporzadzenia nr 1169/2011. Zgodnie z tym
rozporzadzeniem informacje przekazywane konsumentom mozna podzieli¢
na obowigzkowe i dobrowolne. W odréznieniu od informacji obowiazko-
wych, przepisy prawa nie przewiduja zamknietego katalogu informacji

4 P. Wojciechowski, Cele prawa zywnosciowego, ,,Studia Turidica Agraria” 2014, t. XII,
s.47.

5 P. Wojciechowski, Znakowanie zywnosci jako instrument realizacji celow prawa zyw-
nosciowego — wybrane problemy, ,,Przeglad Prawa Rolnego” 2021, nr 2, s. 509.

¢ P. Wojciechowski, Regulacje dotyczgce informacji na temat zywnosci, w: M. Korzycka,
P. Wojciechowski, System prawa zywnosciowego, Warszawa 2017, s. 416.

" A. Szymecka-Wesotowska, Znakowanie. Prezentacja. Reklama zywnosci. Komentarz do
rozporzqdzenia Parlamentu Europejskiego i Rady (UE) nr 1169/2011, Warszawa 2018, s. 473.

8 Rozporzadzenie Parlamentu Europejskiego i Rady (UE) nr 1169/2011 z 25 pazdzier-
nika 2011 r. w sprawie przekazywania konsumentom informacji na temat zywnosci, zmiany
rozporzadzen Parlamentu Europejskiego i Rady (WE) nr 1924/2006 i (WE) nr 1925/2006
oraz uchylenia dyrektywy Komisji 1999/10/WE, dyrektywy 2000/13/WE Parlamentu Euro-
pejskiego i Rady, dyrektyw Komisji 2002/67/WE i 2008/5/WE i 2008/5/WE oraz rozporza-
dzenia Komisji (WE) nr 608/2004 (Dz.Urz. UE L 304/18 z22.11.2011; dalej: rozporzadzenie
nr 1169/2011).
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przekazywanych dobrowolnie. Istniejg jednak wymogi, zgodnie z ktérymi
informacje dobrowolne nie moga wprowadzac¢ konsumenta w btad, nie
moga by¢ niejednoznaczne ani dezorientowa¢ konsumenta, a w stosowanych
przypadkach muszg by¢ oparte na odpowiednich dowodach naukowych’.

Jednym z ciekawszych systemow dotyczacych informacji na temat zyw-
nosci, funkcjonujgcych w panstwach Unii Europejskiej, jest system finski.
Ogolne wymagania dotyczace etykietowania artykutow spozywczych zostaty
zawarte w rozporzadzeniu nr 1169/2011. Krajowe przepisy dotyczace etykie-
towania i oznakowania Zywnosci sg uregulowane w ustawie o bezpieczen-
stwie konsumentow'?, ktora zostata uchwalona zgodnie z dyrektywa Unii
Europejskiej w sprawie ogolnego bezpieczenstwa produktow!!, oraz w fin-
skiej ustawie o zywnosci'?. Produkty wymagajace instrukcji uzytkowania
muszg by¢ oznaczone w obu jezykach urzedowych: finskim i szwedzkim!3.
Regulacje dotyczace informacji na temat zywnosci zawarte sg rowniez m.in.
w: rozporzadzeniu Ministra Rolnictwa i Le$nictwa w sprawie przekazywania
konsumentom informacji na temat zywnosci (834/2014)', rozporzadzeniu
Ministra Rolnictwa i Le$nictwa w sprawie zglaszania wysokiej zawarto-
$ci soli w niektorych srodkach spozywczych (1010/2014)" oraz innych
bardziej szczegdtowych przepisach, ktore zostang przedstawione w dalszej
czesci.

% Art. 36 ust. 2 rozporzadzenia nr 1169/2011.

10 Ustawa z 22 lipca 2011 1. 0 bezpieczenstwie konsumentow nr 920/2011 (ze zm.), dostep-
na w jezykach finskim i szwedzkim w elektronicznych zbiorach aktow prawnych Finlandii:
http://www.finlex.fi [dostep: 20.03.2025].

' Dyrektywa 2001/95/WE Parlamentu Europejskiego i Rady z 3 grudnia 2001 r. w spra-
wie ogodlnego bezpieczenstwa produktéw (Dz.Urz. UE L 11 z 15.01.2002). Dyrektywa ta
obowiazywata do 12 grudnia 2024 r., po czym zostata zastgpiona rozporzadzeniem Parla-
mentu Europejskiego i Rady (UE) 2023/988 z 10 maja 2023 r. w sprawie ogdlnego bezpie-
czenstwa produktow, zmieniajacym rozporzadzenie Parlamentu Europejskiego i Rady (UE)
nr 1025/2012 i dyrektywe Parlamentu Europejskiego i Rady (UE) 2020/1828 oraz uchylajacym
dyrektywe 2001/95/WE Parlamentu Europejskiego i Rady i dyrektywe Rady 87/357/EWG
(Tekst majacy znaczenie dla EOG) (Dz.Urz. UE L 135 z 23.05.2023).

12 Ustawa z 9 kwietnia 2021 r. o zywnosci nr 297/2021 (ze zm.), http://www.finlex.fi
[dostep: 13.07.2024].

13 Sekcja 4 rozporzadzenia Ministra Rolnictwa i Lesnictwa w sprawie przekazywania
konsumentom informacji na temat zywnosci nr 834/2014 (ze zm.), http://www.finlex.fi
[dostep: 13.07.2024].

14 Rozporzadzenie Ministra Rolnictwa i Le$nictwa w sprawie przekazywania konsumen-
tom informacji na temat zywnos$ci nr 834/2014, https://www.finlex.fi [dostep: 13.07.2024].

!5 Rozporzadzenie Ministra Rolnictwa i Le$nictwa w sprawie zglaszania wysokiej zawar-
tosci soli w niektorych srodkach spozywcezych nr 1010/2014 (ze zm.), https://www.finlex.fi
[dostep: 16.07.2024].
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W artykule zostang omowione wybrane zagadnienia informacji na temat
zywno$ci: dobrowolne oznaczenie pochodzenia produktu, system kaucyjny,
reklama alkoholu i oznaczenie ,,wolne od GMO”. Wyboér dotyczy zarbwno
dobrowolnych elementéw oznakowania (dobrowolne oznaczenie pochodze-
nia produktu, oznaczenie ,,wolne od GMO”), jak i tych, ktoére w duzej mierze
zalezg od regulacji panstw cztonkowskich UE (system kaucyjny, reklama
alkoholu). Celem artykutu jest przyblizenie finskich regulacji w zakresie
informacji na temat zywnos$ci oraz wskazanie, ktore z prezentowanych
rozwigzan moglyby zosta¢ wykorzystane przez polskiego ustawodawce.

1. Dobrowolne oznaczenie pochodzenia produktu

Ustawodawca unijny przewiduje mozliwo$¢ umieszczania dobrowolnego
oznakowania pochodzenia produktu'®. W Finlandii zostato opracowanych
kilka dobrowolnych oznaczen pochodzenia produktéw. Dziataja one na
zasadzie samoregulacji. Prawo do oznaczen na etykiecie majg organizacje
i stowarzyszenia, ktore poprzez wlasne organy przyznaja uprawnienia do
umieszczenia logo na etykiecie!”.

Jednym z dobrowolnych oznaczen jest etykieta Hyvdd Suomesta'®. Moze
by¢ ona umieszczana na produktach, ktére sg wytwarzane w Finlandii i w kto-
rych co najmniej 75% surowcow jest finskich. W przypadku produktow
zawierajacych migso, ryby, jaja czy mleko pochodzenie produktéw musi by¢
w 100% finskie. Prawo do uzywania etykiety Hyvéaa Suomesta jest przyzna-
wane przez finskie pozarzagdowe stowarzyszenie migdzybranzowe non-profit
Ruokatieto Yhdistys ry, ktore promuje rodzima produkcje i kulturg zywnosci
oraz wspiera lokalny patriotyzm'®. Stowarzyszenie dziata na podstawie re-
gulaminu. Oznaczenie Hyvéa Suomesta rozpoznaje ponad 90% Findéw i jest
stosowane przez 350 producentow zywnosci na ponad 12 tys. produktow?.

W Polsce odpowiednikiem tego finskiego rozwigzania, cho¢ funkcjonu-
jacym na innych zasadach, jest oznaczenie ,,Produkt polski”. Ma ono na celu

1o Art. 36 rozporzadzenia nr 1169/2011.

17 Zasady dotyczace funkcjonowania oznaczenia Hyvad Suomesta: https://ruokatieto.fi/
hyvaa-suomesta-merkki/lyhyesti-merkista/, regulamin symbolu Key Flag: https://suomala-
inentyo.fi/en/services/key-flag/rules/, regulamin etykiety Cotyledon: https://kauppapuutarha-
liitto.fi/wp-content/uploads/2019/10/KPL_S%C3%A4%C3%A4nn%C3%B6t 12.6.2012-.
pdf [dostep: 27.08.2024].

18 Wyprodukowano w Finlandii.

19 O przyznawaniu dobrowolnego oznaczenia Hyvid Suomesta: https://ruokatieto.fi/en/
home/ [dostep: 17.07.2024].

2 Tbidem.
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promowanie produktow wytworzonych z polskich surowcow, aby budowac
patriotyzm konsumencki?'. Zostato jednak uregulowane na poziomie ustawo-
wym?. W analizach wskazuje si¢ na problem braku publicznie dostgpnych
danych dotyczacych skali wykorzystania znaku, a takze prawidlowosci jego
uzycia®.

Kolejnym oznaczeniem dobrowolnie umieszczanym na etykiecie, ktory
informuje o wytworzeniu produktu w Finlandii jest symbol Key Flag. Ma
on dostarcza¢ informacji o finskim pochodzeniu produktu, ustugi lub skle-
pu internetowego oraz jego wktadzie w finski rynek pracy. Umieszczenie
oznaczenia Key Flag jest mozliwe, gdy minimalny udziat krajowy w progu
rentownos$ci produktu wynosi 50%. Kryterium to moze by¢ spetnione po
wyliczeniu proporc;ji finskich kosztéw do kosztow progu rentownosci, ktore
uwzgledniaja nie tylko koszty surowcow, ale takze inne poniesione koszty,
np. koszty personelu, materiaty opakowaniowe i niektore koszty marketingo-
we. Prawo do korzystania z Key Flag jest przyznawane przez stowarzyszenie
Suomalainen ty0 ry**, ktorego znak jest wtasnoscig?.

Etykieta Cotyledon jest finska etykietg jakosci, z ktorej moga korzystac
finscy rolnicy. Uzycie etykiety wymaga stosowania wytycznych jakoscio-
wych Laatutarha w produkcji warzyw, lecz nie moze zastapi¢ ustnych
informacji o kraju pochodzenia. Prawo do uzywania etykiety Cotyledon®®
przyznaje Kotimaiset Kasvikset ry*’.

Kolejnym znakiem jakosci, ktory po spelnieniu odpowiednich wymogow
moze by¢ umieszczony na etykiecie, jest symbol Maakuntien Parhaat®. Moga
go uzywaé mate firmy z finskim kapitalem, o co najmniej 80-proc. progu
rentownosci (praca i surowce), ale 100-proc. udziale surowcoéw pierwotnych.

2 Co oznacza znak ,, Produkt polski” i kiedy mozna go stosowac?, https://www.gov.pl/
web/wijhars-olsztyn/co-oznacza-znak-produkt-polski-i-kiedy-mozna-go-stosowac [dostep:
28.08.2024].

2 Art. 7b ustawy z 21 grudnia 2000 r. o jako$ci handlowej artykutow rolno-spozywczych
(tj. Dz.U. 2 2023 r. poz. 1980).

3 M. Kawko, B. Mielniczek, M. Perowicz, P. Trudnowski, Patriotyzm gospodarczy
AD 2025. Rekomendacje i poradnik swiadomego konsumenta, Krakow 2025, s. 22.

2 Finskie Stowarzyszenie na rzecz Pracy.

2 O symbolu Key Flag: https://suomalainentyo.fi/en/services/key-flag/ [dostep:
18.07.2024].

2O etykiecie Cotyledon: https://kauppapuutarhaliitto.fi/tietoa-liitosta/in-english/ [dostep:
18.07.2024].

27 Stowarzyszenie Producentow Szklarniowych.

2 Najlepszy z regiondw.
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Prawo do uzywania znaku jako$ci Maakuntien Parhaat jest przyznawane
przez Stowarzyszenie Centrow ProAgria®.

Ostatnim istotnym oznaczeniem, ktory mozna dobrowolnie umieszczac¢
na etykiecie produktu zywnosciowego, jest flaga finska. Moze by¢ ona sto-
sowana samodzielnie w przypadku produktow, aby podkresli¢ ich finskie
pochodzenie. Produkt musi by¢ catkowicie lub gtownie finski pod wzgledem
produkcji i surowcow, w przeciwnym razie uzycie flagi moze wprowadzaé
konsumenta w btad — przyktadowo nie na wszystkich przyprawach mozna
umiesci¢ symbol flagi finskiej, gdyz niektore nie sg uzyskiwane w Finlandii.

2. System kaucyjny w Finlandii

Prawo zywnos$ciowe obejmuje rowniez zagadnienia materiatow i wy-
robow przeznaczonych do kontaktu z zywnoscia. Wprowadzane do ob-
rotu materiaty i wyroby przeznaczone do kontaktu z Zzywnos$cig musza
odpowiada¢ wymogom ogo6lnym okreslonym w rozporzadzeniu (WE)
nr 1935/2004 Parlamentu Europejskiego i Rady*’. W tej materii warto
zwrdci¢ uwage na system kaucyjny, z ktorym zwigzany jest wymog odpo-
wiedniego znakowania opakowan zywnos$ci. Metalowa puszka lub plasti-
kowa butelka nalezaca do systemu kaucyjnego powinna zawiera¢ specjalne
oznaczenie na opakowaniu. Recykling r6znych rodzajéw opakowan zostat
uregulowany na poziomie prawodawstwa Unii Europejskiej*'. W Finlandii
obowiazujg dwie regulacje dotyczace recyklingu opakowan po napojach.
Jedna naktada podatek na opakowania jednorazowe®, druga oferuje zwrotny
depozyt jako alternatywe dla podatku. System kaucyjny zostal uregulowany
w ustawie o odpadach?® oraz rozporzadzeniu rzadu w sprawie systemu zwrotu

¥ O przyznawaniu znaku jako$ci Maakuntien Parhaat: https://www.proagria.fi/en [dostep:
18.07.2024].

3 Rozporzadzenie (WE) nr 1935/2004 Parlamentu Europejskiego i Rady z 27 pazdzier-
nika 2004 r. w sprawie materiatow i wyrobow przeznaczonych do kontaktu z zywnoscia
oraz uchylajace dyrektywy 80/590/EWG i 89/109/EWG (Dz.Urz. UE L 338 z 13.11.2004).

31 Rozporzadzenie Komisji (UE) 2022/1616 z 15 wrzesnia 2022 r. w sprawie mate-
riatow 1 wyrobow z tworzyw sztucznych pochodzacych z recyklingu przeznaczonych do
kontaktu z zywnoscig oraz uchylajace rozporzadzenie (WE) nr 282/2008 (Dz.Urz. UE L 243
220.09.2022).

32 Ustawa z 3 grudnia 2004 1. o podatku akcyzowym od niektorych opakowan napojow
nr 1037/2004 (ze zm.), https://www.finlex.fi [dostep: 25.07.2024].

33 Ustawa z 17 czerwca 2011 1. o odpadach nr 646/2011 (ze zm.), https://finlex.fi [dostep:
23.07.2024].
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opakowan po napojach*. Zawierajg one m.in. regulacje dotyczace kwot za
Zzwrot napojow oraz wymogi, jakie musza spelnic¢ producenci napojow, aby
uczestniczy¢ w programie.

W przypadku opakowan niektorych napojow alkoholowych i bezalkoho-
lowych pobierany jest podatek od opakowan napojow w wysokosci 0,51 euro
za litr. Zwolnienie z podatku mozna uzyskac, przystepujac do dobrowolne-
go i zatwierdzonego programu kaucyjnego, ktory stanowi alternatywe dla
rzadowego podatku od opakowan napojow, lub organizujac nowy system
zwrotow. Program kaucyjny jest prowadzony przez organizacj¢ non-profit
Palpa, Suomen Palautuspakkaus Oy*. Palpa zarzadza i rozwija rentowno$¢
systemow opakowan na napoje. Jej celem jest utatwienie zwrotu opakowan
po napojach, aby zachgci¢ konsumentéw do recyklingu. Aby przystapi¢ do
programu Palpa, nalezy umiesci¢ na opakowaniu informacje¢ o kaucji, spetni¢
wymog wskaznika zwrotu, a butelki produkowac z materiatow przeznaczo-
nych do recyklingu. Producenci napojéw moga by¢ dodatkowo zwolnieni
z podatku, jesli spelnione sg nastepujace wymagania: zapewniona jest wystar-
czajaca liczba punktow zbiorki, producent lub importer sktada sprawozdania
do Ministerstwa Srodowiska dotyczace zarzadzania systemem i wskaznikow
zwrotow oraz opakowania jednorazowe nie ostabiajg infrastruktury umozli-
wiajgcej ponowne napetnianie butelek. W praktyce wickszo$¢ producentow
1 importerow napojow jest cztonkami systemow zwrotow zarzadzanych przez
Palpe. Jedynie sie¢ sklepow spozywczych Lidl nie uczestniczy w finskim
systemie kaucyjnym, a butelki Lidl mozna wymieni¢ wylacznie w sklepach
tej sieci w ramach jej wlasnego programu kaucyjnego®.

Program kaucyjny Palpa funkcjonuje wedtug okreslonych zasad. Kon-
sument moze rozpozna¢ opakowanie (np. metalowa puszke lub plastikowa
butelke) nalezace do systemu kaucyjnego Palpa po specjalnym oznaczeniu,
ktore pokazuje rowniez warto$¢ zwrotu. Nie wszystkie szklane butelki maja
takie oznaczenie. Wtedy udzial w systemie kaucyjnym Palpa mozna spraw-
dzi¢ na paragonie zakupu, etykiecie na potce lub za pomocg odpowiedniego
narzg¢dzia na jej stronie internetowej. Zgodnie z § 2 rozporzadzenia rzadu
w sprawie systemu zwrotu opakowan po napojach kaucja za opakowanie na-
poju nalezacego do systemu zwrotow musi wynosi¢ co najmniej: 1) 0,15 euro

3* Rozporzadzenie rzadu z 8 lipca 2013 r. w sprawie systemu zwrotu opakowan po na-
pojach nr 526/2013, https://www.finlex.fi [dostep: 23.07.2024].

35 Oficjalna strona organizacji Palpa: https://www.palpa.fi/english/ [dostep: 23.07.2024].

%6 FAQ, Suomen Palautuspakkasu Oy (Palpa), https://www.palpa.fi/for-consumers/faq/
[dostep: 23.07.2024].
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za paczke metalowa; 2) 0,20 euro za opakowanie plastikowe o pojemnosci
wigkszej niz 0,35 litra, ale mniejszej niz 1,0 litra; 3) 0,40 euro za opakowanie
plastikowe o pojemnosci co najmniej 1,0 litra; 4) 0,10 euro za opakowanie
inne niz okreslone w pkt 1-3.

Producent lub importer napoju zgtasza do Palpy produkt, ktory dostar-
czyt do sprzedazy, i wptaca organizacji kaucj¢. Nastepnie sklep, do ktorego
dostarczono produkt, wptaca producentowi lub importerowi napoju kaucje.
Po zakupie napoju konsument, aby uzyskac¢ zwrot kaucji, zwraca puste
opakowanie do specjalnych automatow kaucyjnych. Opakowania na napoje
s potaczone z punktami zwrotnymi obstugiwanymi przez Palpg¢. Mozna je
zwréci¢ do wszystkich automatow przeznaczonych do sprzedazy zwrotnej
znajdujacych si¢ na terenie Finlandii. Automat do sprzedazy zwrotnej iden-
tyfikuje opakowanie ze znakiem kaucji przez porownanie kodu kreskowego
i ksztaltu z informacjami zawartymi w rejestrze automatu do sprzedazy
zwrotnej. Aby zapewni¢ prawidtowa identyfikacjg, opakowanie depozytowe
powinno by¢ nienaruszone, a kod kreskowy — czytelny. Dzigki temu osoba
zwracajaca paczke otrzyma wilasciwa kwote depozytu. Wszystkie sklepy,
kioski i stacje benzynowe, ktore sprzedaja napoje kaucyjne, sa zobowigzane
do przyjmowania takich zwrotow. Konsument otrzymuje kaucj¢ po oddaniu
pustego opakowania do punktu zwrotu. Nastepnie punkt zwrotu i zaktad
przetwarzania zgtaszaja do Palpy zwracane opakowania. Na koncu Palpa
wptlaca kaucj¢ w celu zwrotu punktow?’.

Zgodnie z § 3 rozporzadzenia rzadu w sprawie systemu zwrotu opakowan
po napojach producent lub importer opakowan po napojach jest zobowigzany
zapewnic¢, aby zwracana liczba opakowan odpowiadata liczbie opakowan
wprowadzonych do obrotu rocznie na poziomie: 1) co najmniej 90% opa-
kowan na napoje wielokrotnego uzytku, 2) co najmniej 90% opakowan po
napojach nadajacych si¢ do jednorazowego napetienia, przeznaczonych do
recyklingu. W przypadku niespetnienia wymogu producenci i importerzy
moga nie zosta¢ zwolnieni z podatku. Osoba, ktora stanie si¢ operatorem
systemu zwrotu opakowan po napojach, musi wywiaza¢ si¢ z obowigzku
osiaggni¢cia wskaznika ponownego uzycia i recyklingu zgodnie z § 3 pkt 1
rozporzadzenia na koniec trzeciego pelnego roku kalendarzowego od roz-
poczecia dziatalnosci.

W Polsce zgodnie z ustawg z 13 lipca 2023 r. 0 zmianie ustawy o go-
spodarce opakowaniami i odpadami opakowaniowymi oraz niektérych

37 https://www.palpa.fi/juomapakkausten-kierratys/pantillinen-jarjestelma/ [dostep:
23.07.2024].
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innych ustaw?® system kaucyjny zacznie funkcjonowa¢ od 1 pazdziernika
2025 r. Beda go tworzy¢ przedsigbiorcy wprowadzajacy do obrotu napoje
w opakowaniach objetych systemem kaucyjnym za posrednictwem podmiotu
reprezentujacego oraz sklepy, w ktorych oferowane sg takie produkty. Przed-
sigbiorcy produkujacy napoje w opakowaniach objetych systemem zobowia-
zani bedg do umieszczania na nich oznakowania, ktore bedzie wskazywato na
objecie opakowania systemem kaucyjnym i okreslato wysokos¢ kaucji. Sys-
temem kaucyjnym objete beda opakowania na napoje jednokrotnego uzytku:
butelki PET o pojemnosci do 3 litrow 1 puszki metalowe o pojemnosci do
1 litra oraz butelki szklane wielokrotnego uzytku o pojemnosci do 1,5 litra.

3. Reklama napojow alkoholowych

Gtownym celem finskiej polityki zdrowotnej jest redukcja szkod spo-
wodowanych alkoholem poprzez wysokie podatki akcyzowe na alkohol
oraz ograniczenie fizycznej dostepnosci w sprzedazy (monopol panstwa)
i marketingu alkoholu*. W Finlandii reklama napojow alkoholowych jest
regulowana ustawg — Prawo alkoholowe*. Zgodnie z § 2 ma ona zastoso-
wanie do wytwarzania, importu, eksportu, transportu, sprzedazy i innego
przekazywania, uzywania, posiadania i wprowadzania do obrotu substancji
alkoholowych. Zgodnie z § 3 ustawy substancja alkoholowa jest substancja
lub produkt zawierajacy wigcej niz 1,2% alkoholu etylowego oraz maksy-
malnie 80% alkoholu etylowego. Nadzor nad reklama napojow alkoholowych
nalezy glownie do regionalnych organéw administracyjnych (Regionalne
Agencje Administracyjne Panstwowe). Natomiast nadzor ponadregionalny
lub wdrazany na szczeblu krajowym pelni Krajowy Urzad Nadzoru ds.
Dobrobytu i Zdrowia (Valvira) — centralny organ administracyjny Mini-
sterstwa Spraw Spotecznych i Zdrowia, ktory kieruje, wydaje zezwolenia
i nadzoruje. Do jego zadan nalezy ustalanie wytycznych dla regionalnych
organdéw administracyjnych i regionalnych organdw pomocy spoteczne;j
w zwigzku z zadaniami zwigzanymi z opieka spoteczng i zdrowotna oraz
z wezesng edukacja, ustalanie wytycznych dla regionalnych organéw ad-

38 Ustawa z 13 lipca 2023 r. 0 zmianie ustawy o gospodarce opakowaniami i odpadami
opakowaniowymi oraz niektorych innych ustaw (t.j. Dz.U. z 2024 r. poz. 1911).

3 T. Karlsson, P. Mékeld, Ch. Tigerstedt, I. Keskiméki, The Road to the Alcohol Act
2018 in Finland: A conflict between public health objectives and neoliberal goals, ,,Health
Policy” 2020, t. 124, nr 1, s. 1-6.

40 Ustawa z 28 grudnia 2017 r. — Prawo alkoholowe nr 1102/2017 (ze zm.), https://www.
finlex.fi [dostep: 25.07.2024] (dalej: Prawo alkoholowe).
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ministracyjnych w zakresie zadan zwigzanych z wytwarzaniem, sprzedaza,
podawaniem i spozywaniem alkoholu oraz zadan zwigzanych z ochrong
zdrowia i kontrolg tytoniu*'.

Co do zasady reklama alkoholu jest prawnie ograniczona. Celem ogra-
niczen jest zmniejszenie wszelkich szkoéd powodowanych przez alkohol*.
Przez marketing rozumie si¢ nie tylko reklame, reklame posrednig i inne
formy promocji sprzedazy, ale takze regularng reklam¢ w mediach i inng
komunikacje komercyjng skierowang do konsumentow. Reklama, reklama
posrednia i inne formy promocji sprzedazy ,,tagodnych” napojow alko-
holowych, tj. zawierajacych nie wigcej niz 22% alkoholu, sa dozwolone,
natomiast Prawo alkoholowe naktada rozmaite ograniczenia na ré6zne formy
marketingu. Ograniczenia marketingowe dotyczg réwniez napojow zawie-
rajacych 1,2-2,8% alkoholu. Reklama nie jest dozwolona np. w miejscach
publicznych i nie moze by¢ kierowana do nieletnich ani by¢ sprzeczna
z dobrymi obyczajami.

Reklama ,,tagodnych” napojow alkoholowych jest prawnie zabroniona
w telewizji i radiu w godzinach 7.00-22.00 oraz w kinach podczas wyswie-
tlania filmow dla widzow ponizej 18 lat. Ponadto jest zabroniona w mediach
spotecznosciowych, jezeli operator komercyjny wykorzystuje tresci teksto-
we lub graficzne stworzone przez konsumentow (uzytkownikow) w swojej
ustudze sieci informacyjnej*.

Reklama ,tagodnych” alkoholi nie moze przedstawia¢ nieletnich ani
innych oso6b, u ktorych stan upojenia jest wyraznie widoczny lub ktore
zachowuja si¢ w sposob nieuporzadkowany, ani nie moze by¢ kierowana
do takich osob. Zabroniona jest rowniez reklama alkoholu, ktora obejmuje
konsumentow bioragcych udziat w grach, losowaniach nagrod Iub konkursach.
Niedozwolone jest taczenie obrazu spozywania alkoholu z prowadzeniem
pojazdu ani sugerowanie, ze spozywanie alkoholu poprawia wydajnosc lub
przyczynia si¢ do sukcesu spotecznego. Co wigcej, zakazane jest tworzenie
wizerunku alkoholu jako posiadajacego whasciwosci medyczne lub terapeu-
tyczne, pobudzajace/relaksujace lub sprzyjajace rozwiazywaniu konfliktow.
Marketing alkoholu nie moze by¢ sprzeczny z dobrymi praktykami ani
nicodpowiedni lub wprowadzajacy w btad konsumentow*,

41 Ustawa z 31 pazdziernika 2008 r. 0 Agencji Zezwolen i Nadzoru nad Sektorem Socjal-
nym i Zdrowotnym, 669/2008, https://www.finlex.fi [dostep: 30.07.2024].

42§ 50 Prawa alkoholowego.

4 https://valvira.fi/en/alcohol/marketing-on-social-media [dostep: 30.07.2024].

4 https://valvira.fi/en/alcohol/marketing-mild-alcoholic-beverages [dostep: 30.07.2024].
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Reklama i inne formy promoc;ji sprzedazy ,,mocnych” napojow alkoho-
lowych, tj. zawierajacych ponad 22% objetosciowo alkoholu, sg prawnie
zabronione®. Dozwolone sg tylko w wyjatkowych przypadkach, takich jak:
reklama w lokalach koncesjonowanych, detalicznych i produkcyjnych na-
pojow alkoholowych o wysokiej zawartosci alkoholu, katalogi produktéw
lub cenniki publikowane przez sprzedawce napojow alkoholowych, reklama
skierowana do 0so6b uczestniczacych w sprzedazy napojow alkoholowych
i reklama w publikacjach zagranicznych*. Zabronione jest rowniez posrednie
reklamowanie ,,mocnych” napojow alkoholowych. Logo takiego napoju nie
moze by¢ uzywane w reklamie w takiej formie, w jakiej jest, ani w zmo-
dyfikowanej formie jako logo innego produktu lub ustugi. Reklama innego
produktu nie moze budzi¢ skojarzen z ,,mocnym” napojem alkoholowym
pod zadnym wzgledem. Takie skojarzenie mogtoby powsta¢ np. poprzez
stosowanie obrazéw lub kolorow charakterystycznych dla tego napoju.
Zakazane jest rowniez rozdawanie towaréw z logo ,,mocnych” napojow
alkoholowych?’.

W Polsce reklama i promocja alkoholu jest regulowana ustawa o wy-
chowaniu w trzezwosci i przeciwdziataniu alkoholizmowi*®. Celem ustawy
antyalkoholowej jest promowanie i krzewienie trzezwosci jednostki®’.
Art. 13(1) ustawy alkoholowej wprowadza jako zasadg¢ zakaz reklamy
1 promocji napojow alkoholowych na obszarze kraju, z wyjatkiem piwa.
Zakaz ten dotyczy nie tylko przedsiebiorcéw prowadzacych dziatalnos¢
gospodarcza w zakresie obrotu alkoholu, ale takze wszystkich innych os6b/
podmiotow. Ma on charakter powszechny>’. Reklama i promocja piwa jest
dozwolona po spetnieniu warunkéw okreslonych w art. 13(1) ust. 1 pkt 1-8
ustawy. Ustawa antyalkoholowa definiuje reklame jako ,,publiczne rozpo-
wszechnianie znakéw towarowych napojow alkoholowych lub symboli
graficznych z nimi zwigzanych, a takze nazw i symboli graficznych przed-
siegbiorcoéw produkujacych napoje alkoholowe, nier6znigcych si¢ od nazw
i symboli graficznych napojow alkoholowych, stuzace popularyzowaniu
znakow towarowych napojow alkoholowych [...]!. Z definicji tej wynika,

4§ 50-51 Prawa alkoholowego.

46§ 50 Prawa alkoholowego.

47 Tbidem.

4 Ustawa z 26 pazdziernika 1982 r o wychowaniu w trzezwosci i przeciwdziataniu
alkoholizmowi (t.j. Dz.U. z 2023 r. poz. 2151; dalej: ustawa antyalkoholowa).

¥ @G. Krawiec, Ustawa o wychowaniu w trzezwosci i przeciwdzialaniu alkoholizmowi.
Komentarz, Warszawa 2021, s. 5.

30 Ibidem, s. 45.

ST Art. 2(1) ust. 1 pkt 3 ustawy antyalkoholowej.
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ze reklama ma charakter ,,publiczny”. W praktyce pozwala to na prowadzenie
reklamy w internecie, ale w serwisach o niepublicznym charakterze — skie-
rowanych do konkretnego adresata. Warto jednak podkresli¢, ze regulaminy
niektorych mediéw spotecznosciowych zakazuja reklamy alkoholu®?. Polskie
przepisy nie wskazuja jednego scentralizowanego organu, ktory zajmowalby
si¢ nadzorem nad reklamg napojow alkoholowych, jak w Finlandii Valvira.
Zgodnie z ustawg antyalkoholowa organy administracji rzadowej i jedno-
stek samorzadu terytorialnego sg zobowigzane do podejmowania dziatan
zmierzajacych do ograniczania spozycia napojow alkoholowych, natomiast
profilaktyka i rozwigzywanie problemow alkoholowych nalezg do zakresu
dziatania Krajowego Centrum Przeciwdziatania Uzaleznieniom.

4. Znakowanie ,,wolne od GMO”

Regulacje dotyczace obrotu oraz znakowania zywnosci genetycznie mo-
dyfikowanej zostaly zawarte przede wszystkim w unijnych rozporzadzeniach
Parlamentu Europejskiego i Rady nr 1829/2003%, 1830/2003%*1 1169/2011.
Zgodnie z wypracowanym przed laty kompromisem miedzy panstwami
cztonkowskimi Unii Europejskiej producent moze oznaczy¢ zywnos¢ jako
wolng od GMO, jezeli zawiera ona w sktadzie ponizej 0,9% sktadnikdéw
zmodyfikowanych genetycznie badz ich obecnos¢ jest przypadkowa lub
nieunikniona technicznie w procesie produkcji®’.

Bezpieczenstwem i badaniem jakos$ci zywno$ci zajmuje si¢ Finski Urzad
ds. Zywnosci (Ruokavirasto, dalej: Urzad). Rozpoczat on dziatalno$é 1 stycz-
nia 2019 r., kiedy Finski Urzad ds. Bezpieczenstwa Zywnosci, Agencja
ds. Wsi i czg$¢ ustug informatycznych Narodowego Urzgdu Geodezyjnego
Finlandii zostaly potaczone w jeden organ. Urzad dziata pod skrzydtami
Ministerstwa Rolnictwa 1 Le$nictwa, a jego gléwna siedziba znajduje si¢
w Seindjokach. Dziatalno$¢ Urzedu obejmuje catg Finlandi¢. Do jego kom-

2 G. Krawiec, Ustawa o wychowaniu w trzezwosci..., s. 46.

53 Rozporzadzenie (WE) nr 1829/2003 Parlamentu Europejskiego i Rady z 22 wrze-
$nia 2003 r. w sprawie genetycznie zmodyfikowanej zywnosci i paszy (Dz.Urz. UE L 268
z 18.10.2003).

% Rozporzadzenie (WE) nr 1830/2003 Parlamentu Europejskiego i Rady z 22 wrze$nia
2003 r. dotyczace mozliwosci §ledzenia i etykietowania organizmoéw zmodyfikowanych
genetycznie oraz mozliwos$ci $ledzenia zywnosci i produktow paszowych wyprodukowa-
nych z organizmoéw zmodyfikowanych genetycznie i zmieniajace dyrektywe 2001/18/WE
(Dz.Urz. UE L 268 z 18.10.2003).

55 J. Krakowiak, Prawo zZywnosciowe 2019: Oznakowanie ,,wolne od GMO”, https://
codozasady.pl/p/prawo-zywnosciowe-2019-oznakowanie-wolne-od-gmo [dostep: 8.08.2024].
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petencji nalezy m.in.: promowanie, monitorowanie i badanie bezpieczenstwa
ijako$ci zywnosci, zdrowia, dobrostanu zwierzat, zdrowia ro$lin, produktow
nawozowych, paszy dla zwierzat oraz nasion. Zgodnie z rozporzadzeniem
rzadu nr 910/2004% Urzad petni funkcj¢ krajowego organu kontaktowego
w sprawie wnioskéw dotyczacych produktow genetycznie zmodyfikowa-
nych. Rolg Urzedu jest przekazywanie dokumentéw zwigzanych z wnioska-
mi ztozonymi w Finlandii, takich jak wnioski o wydanie licencji czy wnioski
o wydanie opinii, pomigdzy wnioskodawca a wlasciwymi organami. Zgodnie
z instrukcjami Urzedu’” w przypadku zywnos$ci zawierajacej sktadniki w for-
mie genetycznie zmodyfikowanej zatwierdzonej w Unii Europejskiej (soja,
kukurydza lub rzepak) oswiadczenie marketingowe ,,wolny od GMO” lub
podobne o$wiadczenie moze by¢ stosowane tylko wtedy, gdy produkt nie
zawiera zadnych substancji modyfikowanych genetycznie. W takim przy-
padku stezenie materialu GMO w produkcie musi wynosi¢ 0% (ponizej
granicy wykrywalnosci). Obecno$¢ nawet niewielkiego sktadnika GMO
w takim produkcie jest uwazana za wprowadzajaca w blad. Zywno$¢ mozna
zglasza¢ wytacznie ze wzglgdu na wlasciwosci odrozniajace ja od innych
podobnych produktéw. W przypadku zywnoS$ci zawierajacej wyltacznie takie
sktadniki, wérdd ktorej nie ma gatunkow genetycznie zmodyfikowanych
zatwierdzonych w Unii Europejskiej, nie jest dozwolone zadne o§wiadcze-
nie marketingowe ,,wolne od GMQO” ani podobne ze wzgledu na mozliwosé¢
wprowadzania w btgd>®.

Dobrowolne o$wiadczenia marketingowe ,,wyprodukowano bez inzynie-
rii genetycznej”, ,,wolne od GMO” lub podobne moga by¢ stosowane w $rod-
kach spozywczych uzyskanych od zwierzat (np. migsie, mleku, jajach lub
rybach hodowlanych) wylacznie wtedy, gdy zwierzg byto przez cate zycie
karmione pasza konwencjonalng. Wéowczas przypadkowe lub niezamierzone
wystapienie materiatlu GMO w paszy nie moze przekroczy¢ 0,9%. Jezeli
podmiot stosuje o$wiadczenie marketingowe ,,zwierze karmiono pasza wolng
od GMO” lub inne podobne o$§wiadczenie, podmiot musi upewnic sig, ze
stezenie materialu GMO w paszy wynosi 0% (ponizej granicy wykrywalno-

¢ Rozporzadzenie rzadu z 30 wrzesnia 2004 r. w sprawie uzgodnien krajowych nie-
zbednych do wejscia w zycie rozporzadzenia (WE) nr 1829/2003 Parlamentu Europejskiego
i Rady w sprawie genetycznie zmodyfikowanej zywnosci i paszy dla zwierzat (nr 910/2004),
https://www.finlex.fi/fi/laki/alkup/2004/20040910 [dostep: 30.07.2024].

57 Wytyczne dotyczace kontroli zywnos$ci genetycznie modyfikowanej, https://www.
ruokavirasto.fi/yritykset/oppaat/muuntogeenisten-elintarvikkeiden-valvontaohje/muunto-
geenisten-elintarvikkeiden-valvontaohje/ [dostep: 30.07.2024].

58 E. Hollo, Genetic Technology and Food Safety: Country Report — Finland, w: R. Norer
(red.), Genetic Technology and Food Safety, New York 2016, s. 162.
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$ci)®. Polski ustawodawca wprowadzit mozliwos¢ oznakowania zywnos$ci
jako wolnej od GMO, gdy zawiera ona w sktadzie nie wigcej niz 0,1%
sktadnikow zmodyfikowanych genetycznie. W przypadku pasz dopuszczalny
prog zostat zwigkszony do 0,9% GMO®. Mimo ze w poréwnaniu z regula-
cjami unijnymi prog 0,1% jest dos¢ niski, finski ustawodawca nie pozwala
na jakakolwiek zawartos¢ sktadnikow GMO w zywnosci, wykazujac zasade
zero tolerancji dla jej obecno$ci w zywnosci.

Podsumowanie

Przyktad finskich przepisow pokazuje, ze szczegotowa informacja o zyw-
nosci na etykiecie moze przyczyni¢ si¢ do bardziej §wiadomego wyboru
produktu przez konsumenta. Jest ona zauwazalna dzigki stosowaniu dobro-
wolnych oznaczen pochodzenia na etykiecie. Etykiety Hyvda Suomesta, Key
Flag czy Cotyledon maja podkreslac finskie pochodzenie produktu i utatwiaé
konsumentowi §wiadome wspieranie rodzimych produktow. W przeciwien-
stwie do oznaczenia ,,Produkt polski”, finski odpowiednik funkcjonuje na
zasadzie samoregulacji, nie na poziomie ustawowym. Duze znaczenie ma
takze system kaucyjny Palpa. Alternatywa w postaci zwolnienia z podatku
od opakowan dzigki przystapieniu do programu kaucyjnego zacheca produ-
centow i importerow do recyklingu. Jeden z najnowoczes$niejszych systemow
w krajach unijnych moze by¢ inspiracja dla polskiego ustawodawcy, ktory
wprowadza system kaucyjny w pazdzierniku 2025 r. Jesli chodzi o rekla-
me napojow alkoholowych, ustawodawca finski narzuca szereg zakazow
dotyczacych reklamowania mocnych alkoholi, jak réwniez naktada wiele
ograniczen na producentéw napojow alkoholowych o zawartosci alkoholu
ponizej 22%. Jednak reklama ,.tagodnych” napojow alkoholowych jest
w pewnej mierze dozwolona. Polskie rozwigzanie dopuszczajace z ogra-
niczeniami wylacznie mozliwos¢ reklamy piwa wydaje si¢ korzystniejsze
z punktu widzenia ochrony zdrowia konsumentow.

Finski ustawodawca wprowadzit tez zasade zero tolerancji przy oznacze-
niu ,,wolne od GMO?”, co oznacza, ze stezenie materiatu GMO w produkcie
musi wynosi¢ 0%, tj. ponizej granicy wykrywalnosci. Obecno$¢ nawet nie-

% Wytyczne dotyczace kontroli zywno$ci genetycznie modyfikowanej, https:/www.
ruokavirasto.fi/yritykset/oppaat/muuntogeenisten-elintarvikkeiden-valvontaohje/muunto-
geenisten-elintarvikkeiden-valvontaohje/ [dostep: 30.07.2024].

8 Art. 3 ust. 4 ustawy z 13 czerwca 2019 1. 0 oznakowaniu produktow wytworzonych
bez wykorzystania organizmow genetycznie zmodyfikowanych jako wolnych od tych orga-
nizmoéw (t.j. Dz.U. z 2021 r. poz. 763).
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wielkiego sktadnika GMO w takim produkcie jest uznawana za wprowadza-
jaca w btad. Porownujac te zasade z polskimi regulacjami, ktore dopuszczaja
mozliwos$¢ oznakowania zywnosci jako ,,wolnej od GMO”, gdy zawiera ona
w sktadzie nie wigcej niz 0,1% sktadnikow modyfikowanych genetycznie,
mozna si¢ zastanowic, czy finskie rozwigzanie nie realizuje petniej zakazu
wprowadzania konsumenta w blad.

Analiza finskich regulacji dotyczacych informacji o zywnosci prowadzi
do wniosku, ze w Finlandii wprowadzono rozwigzania, ktore z jednej strony
budujg lokalny patriotyzm, z drugiej — poprzez umieszczanie szczegétowych
informacji utatwiajg konsumentowi wybor produktu. Stanowig zatem dobry
przyktad realizacji kluczowych zasad w tym obszarze: rzetelnosci, jasnosci,
fatwos$ci zrozumienia etykiet i niewprowadzania konsumentéw w btad.
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Zmiany w rejestrze zakladow
a znakowanie zywnosci — wybrane aspekty prawne

Changes to the establishment register
and food labelling — selected legal aspects

Modifiche nel registro degli stabilimenti
e etichettatura degli alimenti — aspetti giuridici scelti

The subject of consideration is selected legal aspects related to the disclosure on food labels
of changes made to the entries in the establishment registers. The research attempted to
answer the question of whether, in the event of changes to the register, the existing legal
regulations sufficiently protect consumers from being misled about the food business op-
erator responsible for providing food information on the label. It also aimed to assess the
potential liability on the part of a food business operator for failing to disclose on food labels
the change of its name, business name or address entered in the register. As has been estab-
lished, the current legal regulations sufficiently protect consumers from being misled about
food business operators responsible for providing food information in the event of changes
to the register. However, with regards food business operators’ liability for not disclosing on
the label the changes made to the entries in the establishment register regarding their name,
business name or address, it has been found that there are no regulations governing that
issue. Therefore the existing legal situation may raise doubts and a legislative intervention
seems necessary and justified.

Keywords: establishment register, establishment approval, change in establishment regi-
ster, food labelling, consumer protection, responsibility of food business operator

L’oggetto delle considerazioni ¢ I’analisi di alcuni aspetti giuridici legati alle comunicazioni
sulle etichette degli alimenti in relazione alle modifiche apportate nel registro degli stabi-
limenti. Lo scopo dello studio ¢ verificare se le normative vigenti tutelino adeguatamente
i consumatori da informazioni ingannevoli circa il soggetto responsabile delle informazioni
alimentari in caso di variazioni nei dati riportati nel registro degli stabilimenti, e di valutare
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il rischio di responsabilita per gli imprenditori che omettono di indicare tali cambiamenti
(denominazione, ragione sociale, indirizzo) sulle etichette. Le considerazioni svolte permet-
tono di formulare alcune conclusioni. Le regolazioni attuali risultano sufficienti a tutelare
i consumatori da informazioni fuorvianti circa il soggetto responsabile in caso di modifiche
al registro. Tuttavia, per quanto riguarda la responsabilita degli imprenditori per I’omessa
indicazione di tali modifiche sulle etichette, si riscontra 1’assenza di una regolazione speci-
fica, che genera incertezze giuridiche. Pertanto, un intervento legislativo appare necessario
e giustificato.

Parole chiave: registro degli stabilimenti, approvazione dello stabilimento, modifica nel re-
gistro dello stabilimento, etichettatura degli alimenti, tutela del consumatore, responsabilita
del soggetto che gestisce I’impresa alimentare

Wprowadzenie

Przedmiotem rozwazan sg wybrane aspekty prawne ujawniania na ety-
kietach srodkéw spozywczych zmian dokonywanych w rejestrach zaktadow.

Ochrona zdrowia i zycia ludzi jest podstawowym celem prawa zywno-
sciowego. Prawodawca przewiduje szereg instrumentoéw prawnych stuzacych
jego realizacji. Mozna wérdd nich wyrdzni¢ okreslone prawem wymogi co do
jakosci srodkow spozywcezych, a takze natozenie na przedsigbiorstwa sektora
spozywczego obowigzku przestrzegania wymagan higienicznych w catym
tancuchu zywnosciowym ,,0d pola do stotu™'. Przez higieng zywnosci nalezy
rozumie¢ $rodki 1 warunki niezbedne do kontroli zagrozen i1 zapewnienia
przydatnos$ci do spozycia przez ludzi sSrodkow spozywczych, uwzgledniajac
ich zamierzone uzycie?. Unormowania dotyczgce warunkow postgpowania
z zywnoscig odgrywajg zatem stuzebng role w stosunku do jako$ci zywnosci,
a ich celem jest uzyskanie i dostarczenie odbiorcom $rodkdéw spozywcezych
spetniajgcych ustalone wymagania zdrowotne’. Znaczenie wlasciwych
warunkow produkcji 1 obrotu zywnoS$cig potwierdza fakt, ze nadzor nad
bezpieczenstwem zywnosci czesto nie obejmuje mozliwosci bezposredniej
kontroli finalnego produktu trafiajacego do konsumenta, np. w zaktadach
zywienia zbiorowego. Z tego wzgledu wazne jest przestrzeganie wymogow
higienicznych, ktore ograniczaja ryzyko wprowadzenia do obrotu zywnosci

! Art. 3 rozporzadzenia (WE) nr 852/2004 Parlamentu Europejskiego i Rady z 29 kwiet-
nia 2004 r. w sprawie higieny §rodkow spozywczych (Dz.Urz. UE L 139 z 30.04.2004, s. 1,
dalej: rozporzadzenie nr 852/2004).

2 Art. 2 ust. 1 lit. a rozporzadzenia nr 852/2004.

3 M. Taczanowski, Prawo zZywnosciowe, Warszawa 2017, s. 158.
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niebezpiecznej. Potwierdzeniem spetienia tych wymogow sg zatwierdzenie
1 wpis zaktadow do wtasciwego rejestru.

Podawanie informacji dotyczacych zywnosci stuzy zapewnieniu wyso-
kiego poziomu ochrony zdrowia oraz interesow konsumentoéw przez umoz-
liwienie im dokonywania §wiadomych wybordéw i bezpiecznego stosowania
zywnosci, ze szczegdlnym uwzglednieniem uwarunkowan zdrowotnych,
ekonomicznych, srodowiskowych, spotecznych i etycznych*. Regulacje
prawne w zakresie informacji o zywnoS$ci majg rowniez na celu zagwaran-
towanie swobodnego przeptywu legalnie wyprodukowanej i wprowadzone;j
na rynek zywnosci w UE, z uwzglednieniem potrzeby ochrony stusznych
interesow producentéw i wytwarzania produktow odpowiedniej jakosci®.
Jak wskazuje Pawet Wojciechowski, cele te wpisujg si¢ w ogolne zalozenia
prawa zywno$ciowego okreslone w rozporzadzeniu nr 178/2002, przy czym
szczegolnie podkreslono tu koniecznos¢ ochrony stusznych interesow pro-
ducentow®. Wptynelo to na przyjecie przez prawodawce dhugich okresow
przejsciowych po wejsciu w zycie nowych wymogow, w ktorych srodki
spozywcze oznaczone etykietami niezgodnymi z nowymi regulacjami moga
by¢ wprowadzane na rynek, a zapasy produktow wprowadzonych na rynek
przed zakonczeniem okresu przejsciowego moga by¢ sprzedawane do ich wy-
czerpania’. Rozwigzanie to dotyczy jednak wytacznie przypadkow niezgod-
nosci etykiet z nowymi wymogami przewidzianymi prawem. Watpliwosci
moze natomiast budzi¢ brak zgodno$ci wynikajacy z innych okolicznosci,
np. zmiany nazwy, firmy i adresu ujawnionych w rejestrze zaktadow.

Celem rozwazan jest proba odpowiedzi na pytanie, czy regulacje prawne
W wystarczajacy sposob chronig konsumentow przed wprowadzeniem w btad
co do podmiotu odpowiedzialnego za informacje na temat zywnos$ci w przy-
padku zmiany danych w rejestrze zaktadow, a takze ocena ryzyka ponoszenia
odpowiedzialnosci przez przedsigbiorcOw za nieujawnienie na etykietach
zmiany nazwy, firmy lub adresu przedsiebiorcy dokonanej w tym rejestrze.

4 Art. 3 ust. 1 rozporzadzenia Parlamentu Europejskiego i Rady (UE) nr 1169/2011
z 25 pazdziernika 2011 r. w sprawie przekazywania konsumentom informacji na temat zyw-
nos$ci, zmiany rozporzadzen Parlamentu Europejskiego 1 Rady (WE) nr 1924/2006 i (WE)
nr 1925/2006 oraz uchylenia dyrektywy Komisji 87/250/EWG, dyrektywy Rady 90/496/
EWG, dyrektywy Komisji 1999/10/WE, dyrektywy 2000/13/WE Parlamentu Europejskiego
i Rady, dyrektyw Komisji 2002/67/WE 1 2008/5/WE oraz rozporzadzenia Komisji (WE)
nr 608/2004 (Dz.Urz. UE L 304 z 22.11.2011 r., s. 18, dalej: rozporzadzenie nr 1169/2011).

5 Art. 3 ust. 2 rozporzadzenia nr 1169/2011.

¢ P. Wojciechowski, w: M. Korzycka, P. Wojciechowski, System prawa zywnosciowego,
Warszawa 2017, s. 412.

7 Art. 3 ust. 3 rozporzadzenia nr 1169/2011.
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1. Zatwierdzenie, wpis i zmiany w rejestrze zakladow

Prawodawca unijny naklada na podmioty prowadzace przedsigbior-
stwa spozywcze obowigzek wspolpracy z wlasciwymi organami zgodnie
z prawodawstwem unijnym i krajowym®. Kazdy podmiot prowadzacy
przedsigbiorstwo spozywcze jest zobowigzany powiadomic¢ wtasciwy organ
o kazdym przedsigbiorstwie pod jego kontrolg, ktore uczestniczy w jakim-
kolwiek z etapéw produkcji, przetwarzania i dystrybucji zywnosci, w celu
jego rejestracji’. Mimo ze przepis mowi o przedsigbiorstwie, nalezy przez to
rozumie¢ zaktad. Wynika to ze stosowania w dalszej cz¢$ci rozporzadzenia
nr 852/2004 terminu ,,zaktad” oraz z brzmienia definicji przedsi¢biorstwa,
zgodnie z ktora jest nim kazda jednostka przedsigbiorstwa spozywczego'®.

Spetnienie wymogéw higienicznych jest warunkiem rozpoczgcia dziatal-
nosci zakladu. Potwierdzenie ich spelnienia stanowi wpis zaktadu do rejestru,
poprzedzony co do zasady jego zatwierdzeniem. Nastepuje to zwykle w wy-
niku kontroli, ktora pozwala na sprawdzenie planowanej dziatalnosci przed
jej rozpoczeciem''. Zatwierdzenie zaktadu poprzedzone jest przynajmniej
jedna wizyta wlasciwego organu w miejscu jego funkcjonowania'?. W Polsce
organami wiasciwymi w sprawach rejestracji i zatwierdzania, warunkowe-
go zatwierdzania, przedtuzania warunkowego zatwierdzenia, zawieszania
oraz cofania zatwierdzenia zakladow sg: panstwowy powiatowy inspektor
sanitarny lub panstwowy graniczny inspektor sanitarny'® albo powiatowy
lekarz weterynarii.

W zakresie dziatalno$ci podlegajacej nadzorowi panstwowego powia-
towego inspektora sanitarnego lub panstwowego granicznego inspektora
sanitarnego podmiot, ktory zamierza prowadzi¢ zaklad, zobowigzany jest
ztozy¢ wniosek o wpis do rejestru lub wniosek o zatwierdzenie i wpis do
rejestru, w zaleznosci od potencjalnej dziatalnosci, w terminie co najmnie;j
14 dni przed jej rozpoczgciem'*. Wiasciwy organ administracji dokonuje

8 Art. 6 ust. | rozporzadzenia nr 852/2004 oraz art. 4 ust. 4 rozporzadzenia (WE)
nr 853/2004 Parlamentu Europejskiego i Rady z 29 kwietnia 2004 r. ustanawiajacego szcze-
golne przepisy dotyczace higieny w odniesieniu do zywnosci pochodzenia zwierzecego
(Dz.Urz. UE L 139 z 30.04.2004, s. 55, dalej: rozporzadzenie nr 853/2004).

? Art. 6 ust. 2 rozporzadzenia nr 852/2004.

10" Art. 2 ust. 1 lit. ¢ rozporzadzenia nr 852/2004.

1" M. Taczanowski, Prawo Zywnosciowe, s. 159.

12 Art. 6 ust. 3 rozporzadzenia nr 852/2004.

13 W zakresie, w jakim stanowi art. 61 ustawy z 25 sierpnia 2006 r. 0 bezpieczenstwie
zywnosci i zywienia (t.j. Dz.U. z 2023 r. poz. 1448, dalej: u.b.z.2.).

4 Art. 64 ust. 1 u.b.z.z.
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wpisu na podstawie wniosku o wpis albo wydanej przez niego decyzji
o zatwierdzeniu zaktadu, jezeli zostang spetnione odpowiednie wymogi
prawa zywnosciowego. Chodzi przede wszystkim o charakterystyczne dla
prowadzonej dziatalnos$ci i odpowiadajace jej profilowi wymogi higieniczne,
wdrozenie procedur opartych na zasadach HACCP oraz opracowanie zasad
dobrej praktyki produkcyjnej lub higienicznej's. Po otrzymaniu wniosku
o zatwierdzenie zaktadu whasciwy organ przeprowadza kontrole na miejscu's.
Wymagana jest co najmniej jedna kontrola przed wydaniem decyzji o za-
twierdzeniu'’. Ma ona na celu sprawdzenie, czy zaktad spetnia odpowiednie
wymogi prawa zywnosciowego's. Decyzja o zatwierdzeniu lub warunkowym
zatwierdzeniu zaktadow stanowi podstawe do dokonania wpisu do rejestru
zaktadow'.

W przypadku produktéw pochodzenia zwierzgcego wniosek o zatwierdze-
nie zaktadu i wpis do rejestru zaktadow sktada si¢ w formie pisemnej w ter-
minie co najmniej 30 dni przed dniem rozpoczecia planowanej dziatalnos$ci.
Jesli kontrola wykaze, ze zaktad spetnia wymogi prawa zywnosciowego, to
powiatowy lekarz weterynarii, wydajac decyzj¢ o zatwierdzeniu zaktadu,
nada zaktadowi weterynaryjny numer identyfikacyjny oraz wpisze zaktad
do rejestru powiatowego lekarza weterynarii.

Nie kazda dziatalno$¢ wymaga jednak wczesniejszego zatwierdzenia
zaktadu i kontroli. Prawodawstwo unijne przewiduje bowiem obowigzek
rejestracji wszystkich zakladow i zatwierdzania jedynie niektorych. Zasada ta
znajduje zastosowanie w dziatalnosci podlegajacej nadzorowi powiatowego
lekarza weterynarii.

15 F. Opoka, w: A. Szymecka-Wesotowska (red.), Bezpieczenstwo zywnosci i zywienia.
Komentarz, Warszawa 2013, s. 797.

16 Art. 148 ust. 2 rozporzadzenia Parlamentu Europejskiego i Rady (UE) 2017/625
z 15 marca 2017 r. w sprawie kontroli urzedowych i innych czynnos$ci urzedowych prze-
prowadzanych w celu zapewnienia stosowania prawa zZywnosciowego i paszowego oraz
zasad dotyczacych zdrowia i dobrostanu zwierzat, zdrowia roslin i srodkow ochrony roslin,
zmieniajacego rozporzadzenia Parlamentu Europejskiego i Rady (WE) nr 999/2001, (WE)
nr 396/2005, (WE) nr 1069/2009, (WE) nr 1107/2009, (UE) nr 1151/2012, (UE) nr 652/2014,
(UE) 2016/429 1 (UE) 2016/203 1, rozporzadzenia Rady (WE) nr 1/2005 i (WE) nr 1099/2009
oraz dyrektywy Rady 98/58/WE, 1999/74/WE, 2007/43/WE, 2008/119/WE i 2008/120/WE,
oraz uchylajacego rozporzadzenia Parlamentu Europejskiego i Rady (WE) nr 854/2004 i (WE)
nr 882/2004, dyrektywy Rady 89/608/EWG, 89/662/EWG, 90/425/EWG, 91/496/EWG,
96/23/WE, 96/93/WE 197/78/WE oraz decyzj¢ Rady 92/438/EWG (rozporzadzenie w sprawie
kontroli urzgdowych) (Dz.Urz. UE L 95 z 7.04.2017, s. 1, dalej: rozporzadzenie 2017/625).

7" Art. 6 ust. 3 rozporzadzenia nr 852/2004.

18 Art. 148 ust. 3 rozporzadzenia 2017/625.

9 Art. 61 ust. 1 pkt2 u.b.z.z.
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Podmioty prowadzace przedsigbiorstwo spozywcze wprowadzaja do ob-
rotu produkty pochodzenia zwierzecego wytwarzane w UE wytacznie wtedy,
gdy zostaly one przygotowane i poddane obrobce w zaktadach spetniajacych
odpowiednie wymogi prawa zywnosciowego oraz zarejestrowanych przez
wiasciwy organ®’. Wynika z tego, ze cho¢ tylko niektore zaktady musza uzy-
ska¢ dodatkowe zatwierdzenie przed wpisaniem do rejestru?!, to obowigzek
rejestracji dotyczy kazdego. Wniosek o wpis do rejestru zaktadow sktada si¢
w formie pisemnej w terminie co najmniej 30 dni przed dniem rozpoczecia
planowanej dziatalnoséci. Powiatowy lekarz weterynarii, wydajac decyzje
administracyjng w sprawie wpisu do rejestru, nadaje zaktadowi weteryna-
ryjny numer identyfikacyjny?*.

W przypadku dziatalno$ci podlegajacej nadzorowi panstwowego powia-
towego inspektora sanitarnego lub panstwowego granicznego inspektora
sanitarnego, w odniesieniu do zaktadéw wyszczegolnionych w ustawie
o bezpieczenstwie zywnosci i zywienia, wpis zaktadu do rejestru dokonywa-
ny jest bez wczeséniejszego zatwierdzenia®. W takich przypadkach podmiot
dziatajacy na rynku spozywczym zobowigzany jest ztozy¢ jedynie wniosek
o wpis do rejestru zaktadow w terminie co najmniej 14 dni przed dniem
rozpoczgcia planowanej dziatalno$ci.

Warto jednak podkresli¢, ze nawet w przypadku braku konieczno$ci
wczesniejszego zatwierdzenia zaktadu i obowigzku ztozenia jedynie wniosku
o wpis do rejestru zaktadow spelnienie wymogoéw higieniczno-sanitarnych
jest konieczne jeszcze przed rozpoczeciem dziatalnosci. Utrzymanie ich
podczas prowadzonej dziatalnosci stanowi bowiem warunek bezpieczenstwa
Zywnosci.

Na podmiotach prowadzacych przedsiebiorstwa spozywcze spoczywa
rowniez obowigzek zapewnienia, ze wlasciwy organ posiada aktualne
informacje na temat zaktadow, np. przez powiadamianie o kazdej istotnej
zmianie w dziatalnosci czy zamknigciu istniejacego zaktadu*. Obowigzek
informowania o zmianach dotyczy wigc wszelkich modyfikacji, zarowno
formalnoprawnych, np. zmiany firmy lub formy prawnej, jak i dotyczacych

20 Zgodnie z art. 4 ust. 1 rozporzadzenia nr 853/2004.

21 Art. 4 ust. 2 rozporzadzenia nr 853/2004.

22 Art. 21 ust. 4 ustawy z 16 grudnia 2005 r. o produktach pochodzenia zwierzgcego
(tj. Dz.U. 2023 1., poz. 872, dalej: u.p.p.z.).

2 Art. 63 ust. 2 u.b.z.z. stanowi, w odniesieniu do jakich zaktadow zatwierdzenie nie
jest wymagalne.

24 Art. 6 ust. 2 zd. 2 rozporzadzenia nr 852/2004.
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dziatalnosci prowadzonej na terenie zaktadu. Procedura dokonywania zmian
w rejestrze ze wzgledow praktycznych zalezy glownie od ich rodzaju.

Dla zapewnienia bezpieczenstwa zywnosci zmiany danych nalezy zgta-
sza¢ za pomocg wniosku o dokonanie zmian w rejestrze, a przeksztalcenia
dotyczace prowadzonej dziatalnosci (jej zakresu, sposobu produkcji itp.) — za
pomocag wniosku o wpis do rejestru albo zatwierdzenie 1 wpis do rejestru,
w ustawowym terminie 14 dni przed rozpoczgciem planowanej dziatalnosci,
modyfikowanej czgséci zakladu. Kazdg zmiang wpisu nalezy zatem traktowac
jako wpis do rejestru. Rozwigzanie to pozwala podmiotom prowadzacym
przedsigbiorstwo spozywcze przekazywaé informacje o zmianach w zakta-
dach w odpowiednim terminie, czyli przed ich ostatecznym wprowadzeniem,
a organom administracji podejmowac stosowne czynnosci wobec zaktadow
wymagajacych zatwierdzenia, tj. przeprowadzi¢ co najmniej jedng obowigz-
kowa kontrole na miejscu.

Jesli chodzi o produkty pochodzenia zwierzgcego, to ustawodawca wprost
wskazuje, ze do zmiany sposobu uzytkowania zaktadu lub jego czesci,
w szczegolnosci zakresu 1 wielko$ci produkeji lub wyposazenia czesci pro-
dukcyjnych zaktadu, stosuje si¢ przepisy art. 19 ust. 1-2 u.p.p.z., przewidu-
jace obowiazek zatwierdzenia okreslonych zaktadow®. W przypadku zmiany
danych podmiot prowadzacy przedsi¢gbiorstwo spozywcze zobowigzany jest
do zlozenia o§wiadczenia o zmianie tych danych niezwlocznie, nie p6zniej
jednak niz w terminie 30 dni od dnia powstania zmiany?°.

2. Wybrane wymogi
dotyczace znakowania zywnosci

Regulacje dotyczace informowania o zywnosci zawieraja szereg wy-
mogow dotyczacych znakowania §rodkéw spozywczych, obejmujacych
m.in. zakres informacji obowigzkowych, sposob ich przekazywania oraz
okreslenie podmiotu odpowiedzialnego za znakowanie.

Podmiotem prowadzacym przedsiebiorstwo spozywcze odpowiedzialnym
za informacj¢ na temat zywnosci jest ten, pod ktorego nazwg lub firma dany
srodek spozywczy jest wprowadzany na rynek, lub importer danego $rodka
na rynek Unii Europejskiej, jesli producent ten nie prowadzi dziatalno$ci na
jej obszarze?’. Podmiot odpowiedzialny za informacj¢ o zywnos$ci zobowia-

3 Art. 19 ust. 3 u.p.p.z.
26 Art. 21 ust. 3b u.p.p.z.
27 Art. 8 ust. 1 rozporzadzenia nr 1169/2011.
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zany jest zamies$ci¢ rzetelne informacje o zywnosci zgodnie z aktualnymi
przepisami prawa dotyczgcymi znakowania zywnoS$ci oraz odpowiednimi
regulacjami krajowymi?®.

Podstawowym wymogiem w zakresie znakowania zywnosci jest rzetel-
no$¢ informowania konsumenta. Informacje na temat zywnos$ci nie moga
wprowadzac w blad, w szczegolnosci co do whasciwosci srodka spozywceze-
g0, w tym jego charakteru, tozsamosci, wiasciwosci, sktadu, ilosci, trwatosci,
kraju lub miejsca pochodzenia, metod wytwarzania lub produkcji; przez przy-
pisywanie srodkowi spozywczemu dziatania lub wtasciwosci, ktorych nie po-
siada; przez sugerowanie, ze Srodek spozywczy ma szczegdlne wlasciwosci,
podczas gdy wszystkie podobne srodki spozywcze majg takie wlasciwosci,
zwlaszcza przez podkreslanie obecnos$ci lub braku okreslonych sktadnikow
lub sktadnikow odzywczych; przez sugerowanie poprzez wyglad, opis lub
prezentacje graficzne, ze chodzi o okreslony srodek spozywczy lub sktadnik,
mimo ze w rzeczywistosci komponent lub sktadnik naturalnie obecny badz
zwykle stosowany w danym $rodku spozywczym zostat zastgpiony innym
komponentem lub innym sktadnikiem?. Trzeba jednak zaznaczy¢, ze katalog
przypadkoéw wprowadzenia konsumenta w btad jest otwarty, a prawodawca
wskazat jedynie najczestsze przyktady. Przekazywane konsumentom infor-
macje na temat zywnos$ci powinny zatem by¢ jasne i tatwe do zrozumienia
dla konsumenta®,

Prawodawca okresla tez zakres danych szczegotowych, ktdrych podanie
jest obowigzkowe. Sa to: nazwa zywnosci; wykaz sktadnikow; wykaz aler-
genow; ilos¢ okreslonych sktadnikow lub kategorii sktadnikow; ilo$¢ netto
zywno$ci; data minimalnej trwato$ci lub termin przydatnosci do spozycia;
wszelkie specjalne warunki przechowywania lub warunki uzycia; nazwa lub
firma i adres podmiotu odpowiedzialnego za informacje¢ na temat zywnosci;
kraj lub miejsce pochodzenia; instrukcja uzycia, jesli bez niej uzycie danego
srodka spozywczego bytoby utrudnione; w odniesieniu do napojow o za-
wartosci alkoholu wigkszej niz 1,2% rzeczywista zawarto$¢ objetosciowa
alkoholu oraz informacja o warto$ci odzywczej*'.

Niektore z informacji obowiazkowych przekazywanych konsumentom sg
scisle powigzane z danymi wpisanymi do rejestru zaktadow spozywczych.
Zmiana danych w rejestrze powinna zatem wigzac si¢ ze zmiang danych na

2 Art. 8 ust. 2 rozporzadzenia nr 1169/2011.
2 Art. 7 ust. 1 rozporzadzenia nr 1169/2011.
30 Art. 7 ust. 2 rozporzadzenia nr 1169/2011.
31 Art. 9 ust. 1 rozporzadzenia nr 1169/2011.
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etykiecie. Chodzi o zmiang¢ w rejestrze nazwy, firmy lub adresu podmiotu
odpowiedzialnego za informacje¢ na temat zywnosci, bez dokonywania
istotnych zmian sposobu uzytkowania zaktadu.

Automatyczna zmiana etykiet z chwila wydania decyzji o zmianie da-
nych w rejestrze nie jest jednak tatwa, zwlaszcza bez okresu przejsciowego,
w ktorym mozna korzysta¢ ze starych (nieaktualnych) etykiet, zarowno
tych wytworzonych, a nie naniesionych na produkty, tych naniesionych na
produkty bedace jeszcze w procesie produkcyjnym, jak i tych naniesionych
na produkty znajdujace si¢ juz w obrocie. Realizacja tego obowiazku moze
stwarzac problemy dla dziatalnos$ci przedsigbiorcow, funkcjonowania rynku
i zapewnienia ciggtosci dostaw. Moze si¢ bowiem wigzaé np. ze wstrzy-
maniem pracy zaktadow, konieczno$ciag wycofania znajdujacego si¢ juz na
rynku produktu celem zmiany etykiet czy utylizacjg produktow, ktorych
przeetykietowanie jest nieoptacalne, a w konsekwencji marnotrawstwem
zywosci 1 innych produktow (opakowania i etykiety) oraz cennych zasobow
produkc;ji.

3. Odpowiedzialno$¢ podmiotu
prowadzacego przedsiebiorstwo spozywcze

W obowigzujacym stanie prawnym watpliwosci moze budzi¢ odpowie-
dzialnos$¢ podmiotu prowadzacego przedsiebiorstwo spozywcze w przypadku
braku ujawnienia zmiany danych dokonanej w rejestrze zaktadow na ozna-
kowaniu srodkow spozywczych.

Zgodnie z art. art. 103 ust. 1b) pkt ¢) u.b.z.z., kto nie przestrzega wymagan
w zakresie znakowania srodkoéw spozywczych, okreslonych w przepisach
rozporzadzenia nr 1169/2011, podlega karze pienigznej w wysokosci do
trzydziestokrotnego przecigtnego wynagrodzenia miesigcznego w gospodar-
ce narodowej za rok poprzedzajacy, oglaszanego przez prezesa Glownego
Urzedu Statystycznego, na podstawie przepisOw o emeryturach i rentach
z Funduszu Ubezpieczen Spotecznych, w Dzienniku Urzgdowym Rzeczypo-
spolitej Polskiej ,,Monitor Polski”. Wysokos¢ kary pieni¢gznej moze jednak
wynosi¢ jedynie pigciokrotng warto$¢ brutto zakwestionowanej ilosci srodka
SpOZywczego.

Poniewaz kara naktadana jest za popetnienie okreslonego czynu, w decy-
zjach wydawanych w sprawach zwigzanych z nieprzestrzeganiem wymagan
w zakresie znakowania orzekana byta jedna kara, nawet w sytuacji naru-
szenia przepisOw w odniesieniu do kilku §rodkoéw spozywczych, a wartos$¢
(a tym samym ilo$¢) zakwestionowanych produktow miata jedynie wptyw
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na wymiar kary*’, Warto podkresli¢, ze kara moze by¢ natozona nie tylko
na producenta czy podmiot wskazany na etykiecie, ale takze na kazdy
inny podmiot z tancucha spozywczego, w tym dystrybutora, ktory nie ma
wplywu na tre$é etykiety®. Zgodnie bowiem z art. 17 ust. 1 rozporzadzenia
nr 178/20023* podmioty prowadzace przedsigbiorstwo spozywcze zapewniaja
—na wszystkich etapach produkcji, przetwarzania i dystrybucji w przedsie-
biorstwach bedacych pod ich kontrola — zgodno$¢ zywnosci z wymogami
prawa zywnosciowego wlasciwymi dla ich dziatalnosci i kontrolowanie prze-
strzegania tych wymogow. Z kolei art. 8 ust. 3 rozporzadzenia nr 1169/2011
stanowi, ze podmioty, ktore nie majag wplywu na informacje o zywnosci,
nie moga dostarcza¢ zywnosci, o ktorej wiedzg lub w stosunku do ktorej
majg podejrzenia — na podstawie informacji wynikajacych z dziatalnosci
zawodowej — ze jest niezgodna z obowigzujacymi przepisami prawa doty-
czacego informacji o zywnosci i z wymogami zawartymi w odpowiednich
regulacjach krajowych.

Natlozenie tej kary jest niezalezne od postgpowania w przedmiocie usunie-
cia nieprawidlowosci, a zaden z przepiséw u.b.z.z. nie uzaleznia mozliwosci
zastosowania kary od wydania decyzji stwierdzajacej naruszenie przepisow
prawa zywnosciowego®’. Wydane w wyniku kontroli zaktadow, zaréwno
tego podmiotu, jak i innych podmiotow znajdujgcych si¢ na kolejnych
etapach tancucha dostaw, decyzje pokontrolne mogg przewidywac¢ zakaz

32 Wyrok WSA w Warszawie z 20 grudnia 2017 1., sygn. akt VII SA/Wa 613/17, SIP LEX
nr 2480818; wyrok WSA w Warszawie z 18 grudnia 2019 r., sygn. akt VII SA/Wa 1345/19,
SIP LEX nr 2782249; wyrok WSA w Warszawie z 18 grudnia 2018 r., sygn. akt VII SA/Wa
914/18, SIP LEX nr 2618793; wyrok WSA w Warszawie z 23 listopada 2018 r., sygn. akt
VII SA/Wa 553/18, SIP LEX nr 2611391; wyrok WSA w Warszawie z 27 listopada 2017 r.,
sygn. akt VII SA/Wa 104/17, SIP LEX nr 2598326; wyrok WSA w Warszawie z 30 stycznia
2017 r., sygn. akt VII SA/Wa 443/16, SIP LEX nr 2324362.

33 Wyrok Trybunatu Sprawiedliwos$ci z 23 listopada 2006 r. w sprawie C-315/05 — Lidl
Italia Srl przeciwko Comune di Arcole (VR), EU:C:2006:736; P. Wojciechowski, w: M. Ko-
rzycka (red.), Komentarz do rozporzgdzenia nr 178/2002 ustanawiajgcego ogolne zasady
i wymagania prawa zywnosciowego, powotujgcego Europejski Urzqd ds. Bezpieczenstwa
Zywnosci oraz ustanawiajgcego procedury w zakresie bezpieczenstwa zywnosci, LEX/el.
2018, art. 17.

3% Rozporzadzenie nr 178/2002 Parlamentu Europejskiego i Rady z 28 stycznia 2002 r.
ustanawiajace ogolne zasady i wymagania prawa zywnos$ciowego, powotujace Europejski
Urzad ds. Bezpieczenistwa Zywnosci oraz ustanawiajace procedury w zakresie bezpieczenstwa
zywnosci (Dz.Urz. UE L 31 z 1.02.2002, s. 1 ze zm., dalej: rozporzadzenie nr 178/2002).

35 Wyrok WSA w Warszawie z 26 listopada 2020 r., sygn. akt VII SA/Wa 1062/20, SIP
LEX nr3116445; wyrok WSA w Warszawie z 6 lutego 2020 r., sygn. akt VIl SA/Wa 1725/19,
SIP LEX nr 3043536.
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wprowadzania do obrotu produktu i nakaz poddania go okreslonym zabie-
gom, np. zmianie etykiet. Nalozenie tej kary jest obligatoryjne w kazdym
przypadku stwierdzenia nieprzestrzegania wymagan w zakresie znakowania
srodkoéw spozywezych®®,

Rozwazajac kwesti¢ potencjalnej odpowiedzialnosci podmiotu prowa-
dzacego przedsigbiorstwo spozywcze, trzeba jednak uwzgledni¢ pewne oko-
liczno$ci. Wprowadzenie zywnosci do obrotu jest kluczowym momentem,
w ktérym zywnos$¢ powinna spelnia¢ wymogi prawne. Wprowadzenie do
obrotu (wprowadzenie na rynek) zywnosci jest zdefiniowane w przepisach
1 0znacza posiadanie zywnosci lub pasz w celu sprzedazy, z uwzglgdnieniem
oferowania do sprzedazy lub innej formy dysponowania, bezptatnego lub
nie, oraz sprzedaz, dystrybucje i inne formy dysponowania®’. Definicja ta
jest bardzo szeroka i obejmuje juz samo posiadanie w celu przeniesienia
produktu do odbiorcy koncowego, a nawet posrednika handlowego*®. Nie
zawiera ograniczen podmiotowych, a za wprowadzajacego na rynek uznaje
podmiot bedacy w tancuchu dystrybucji lub poza nim, np. producenta zyw-
nosci lub podmiot stanowigcy kolejne ogniwo tego tancucha®.

Jak orzekl WSA w Warszawie, wlasciwe rozumienie pojecia ,,wprowa-
dzenie do obrotu” to nie tylko pierwsza czynno$¢ producenta zywnosci,
lecz takze oferowanie jej do sprzedazy, w tym posiadanie zywnosci oraz
dysponowanie zywno$cig®. Aby odpowiedzie¢ na pytanie, czy doszto do
wprowadzenia zywno$ci do obrotu, konieczna jest wigc ocena charakteru
pierwszej czynnosci producenta rozumianej jako wprowadzenie do obrotu*'.
Produkt moze by¢ traktowany jako wprowadzony na rynek dopiero wowczas,
gdy opuscit proces produkcji prowadzony przez producenta i wszedt do
procesu handlowego, w ktorym jest oferowany odbiorcom w celu uzycia lub
konsumpcji*?. W swietle tej definicji za wprowadzenie na rynek nie mozna
uwazaé daty pierwszej sprzedazy.

3% Wyrok WSA w Warszawie z 30 stycznia 2017 r., sygn. akt VII SA/Wa 443/16, SIP
LEX nr 2324362.

37 Art. 3 pkt 8 rozporzadzenia nr 178/2002.

3% A. Balicki, w: A. Szymecka-Wesotowska (red.), Bezpieczeristwo zywnosci..., s. 309 i n.

¥ Tbidem.

40 Wyrok WSA w Warszawie z 24 listopada 2010 r., sygn. akt VI SA/Wa 1610/10, SIP
Legalis nr 372610.

4 A. Balicki, w: A. Szymecka-Wesotowska (red.), Bezpieczeristwo zywnosci..., s. 311.

42 Wyrok Trybunatu z 9 lutego 2006 r. w sprawie C-127/04 — Declan O’Byrne przeciwko
Sanofi Pasteur MSD Ltd i Sanofi Pasteur SA, ECLI:EU:C:2006:93.
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Zdaniem WSA w Lodzi wprowadzenie do obrotu w rozumieniu art. 3
ust. 3 pkt 52 u.b.z.z. to nie tylko wasko rozumiane wprowadzenie do sprze-
dazy konkretnych produktow poprzez rynek detaliczny lub hurtowy®, ale
takze podjecie przez producenta decyzji o produkcji zywnosci, spelnienie
pozostatych ustawowych warunkow do rozpoczgcia produkeji i posiadanie
pierwszej partii produktu, nawet jesli nie pojawil si¢ on w sprzedazy*.

Wymogiem dla produktow wprowadzanych na rynek jest, by informacje
na temat zywnosci byly rzetelne, jasne i tatwe do zrozumienia dla konsu-
menta oraz nie wprowadzaly go w btad. Istotne jest zatem, by na moment
wprowadzenia zywnos$ci do obrotu informacje dla konsumentow byty
zgodne ze stanem faktycznym i prawnym. Zmiana danych przedsigbiorcy
po wprowadzeniu produktu na rynek nie stanowi zmiany informacji, ukry-
cia cech produktu, pomijania istotnych informacji, trudno wigc uznac, ze
przedsigbiorca wptywa w ten sposob na wybory przecigtnego konsumenta.

Celem regulacji dotyczacych znakowania zywnosci jest przede wszyst-
kim ochrona interes6w ekonomicznych konsumenta i uczciwych praktyk
rynkowych, a w niektorych sytuacjach rowniez ochrona jego zdrowia i zycia.
Prawodawca wymaga podawania na etykiecie m.in. nazwy, firmy i adresu
podmiotu odpowiedzialnego za srodek spozywczy. Trudno jednak stwierdzic,
Ze nieujawnienie na etykietach produktow znajdujacych si¢ juz na rynku
lub opuszczajacych proces produkcyjny (po etykietowaniu produktow)
zmiany danych podmiotu stoi w opozycji do tych celéw. Po pierwsze, gdyby
konsument dokonywatl wyborow zakupowych ze wzgledu na producenta
i przyzwyczajenie do produktu, to etykieta zapewniataby mu wystarczajaca
informacj¢* — konsument ma bowiem wiedzg¢ o podmiocie, cho¢ jego dane
ulegly zmianie. Po drugie, zmiana nazwy, firmy i adresu podmiotu nie sta-
nowi reklamy ani wyrdznienia produktu na tle konkurencyjnych srodkoéw
spozywczych. Po trzecie, podane na etykiecie dane przedsiebiorcy pozwalaja
na prosta, bezptatng i szybka identyfikacje jego danych po wprowadzeniu
zmian korporacyjnych. Nie mozna zatem mowic, ze dzialania przedsigbiorcy
stanowig zagrozenie dla zdrowia i interesow ekonomicznych konsumenta
oraz konkurencji, czyli sg sprzeczne z celami prawa zywnos$ciowego.

Analizujac ryzyko odpowiedzialnosci podmiotu prowadzacego przedsie-
biorstwo spozywcze, nie sposob poming¢ regulacji dotyczacych fatszowania

 Wyrok WSA w Lodzi z 20 wrzes$nia 2007 r., sygn. akt IIT SA/Ld 376/07, SIP Legalis
nr 2198765.

4 Ibidem.

4 Judgment of the Court (Fifth Chamber) of 26 October 1995, Commission of the Euro-
pean Communities v Federal Republic of Germany, case C-51/94.



Zmiany w rejestrze zaktadow a znakowanie zywnosci — wybrane aspekty prawne 229

zywnosci. Zgodnie z art. 40a ust. 4 ustawy o jakosci handlowej artykutow
rolno-spozywczych*®, kto wprowadza do obrotu artykuty rolno-spozywcze
zafalszowane, podlega karze pieni¢znej nie wyzszej niz 10% przychodu
osiggnietego w roku rozliczeniowym poprzedzajacym rok natozenia kary,
nie nizszej jednak niz 1000 zt. Informacje zawarte w decyzjach podaje si¢
do publicznej wiadomosci. Z kolei wedlug art. 103 ust. 1 pkt 3 u.b.z.z., kto
nie wycofuje z obrotu $rodka spozywczego zafatszowanego, podlega karze
pienigznej w wysokosci do trzydziestokrotnego przecigtnego wynagrodzenia
miesigcznego w gospodarce narodowej za rok poprzedzajacy, oglaszanego
przez prezesa Gtownego Urzedu Statystycznego, na podstawie przepisow
o emeryturach i rentach z Funduszu Ubezpieczen Spotecznych, w Dzienniku
Urzedowym Rzeczypospolitej Polskiej ,,Monitor Polski”. Wysoko$¢ kary
pienigznej moze wynies¢ do pigciokrotnej wartosci brutto zakwestionowa-
nej ilosci srodka spozywczego. Istnieje takze ryzyko odpowiedzialnosci
karnej — zgodnie z art. 97 u.b.z.z., kto produkuje lub wprowadza do obrotu
srodek spozywczy zafalszowany, podlega grzywnie, karze ograniczenia
wolnosci albo pozbawienia wolnos$ci do roku. Jezeli sprawca dopuszcza si¢
przestepstwa w stosunku do Srodkow spozywcezych o znacznej wartosci,
podlega karze pozbawienia wolno$ci od 6 miesigcy do 3 lat.

Omawiany przypadek nie stanowi jednak falszowania zywnosci, za ktore
grozi nie tylko pieni¢zna kara administracyjna, ale takze odpowiedzialnos¢
karna?’. Srodek spozywczy zafatszowany to $rodek spozywczy, ktorego sktad
lub inne wlasciwosci zostaty zmienione, a konsument nie zostat o tym poin-
formowany w sposob okreslony w przepisach rozporzadzenia nr 1169/2011,
albo srodek spozywczy, w ktorym zostaly wprowadzone zmiany majace
na celu ukrycie jego rzeczywistego sktadu lub innych wtasciwosci. Srodek
spozyweczy jest srodkiem spozywczym zafatszowanym, w szczegdlnosci
jezeli: dodano do niego substancje zmieniajace jego sklad lub obnizajace
jego wartos¢ odzywceza; odjeto sktadnik lub zmniejszono zawartosé jed-
nego lub kilku sktadnikéw decydujacych o wartosci odzywczej lub innej
wlasciwosci srodka spozywczego; dokonano zabiegdw, ktore ukryty jego
rzeczywisty sktad lub nadaty mu wyglad $rodka spozywczego o nalezytej
jakosci; niezgodnie z prawda podano jego nazwe, sktad, date lub miejsce
produkcji, termin przydatnos$ci do spozycia lub dat¢ minimalnej trwatosci
albo w inny sposob nieprawidlowo go oznakowano, wplywajac tym na

4 Ustawa z 21 grudnia 2000 r. o jako$ci handlowej artykulow rolno-spozywczych
(tj. Dz.U. 2023 r., poz. 1980, dalej: u.j.h.a.r.s.).
47 Art. 97 i art. 103 ust. 1 pkt 3 u.b.z.z.
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bezpieczenstwo $rodka spozywcezego®®. Nie jest to rowniez artykut rolno-
-spozywczy zafalszowany, ktory nalezy rozumie¢ jako produkt o sktadzie
niezgodnym z przepisami dotyczacymi jakosci handlowej poszczegdlnych
artykutéw rolno-spozywczych, albo produkt, w ktorym zostaty wprowadzone
zmiany, w tym zmiany dotyczace oznakowania, majace na celu ukrycie jego
rzeczywistego sktadu lub innych wlasciwosci, jezeli niezgodnosci te lub
zmiany istotnie naruszajg interesy konsumentow finalnych, w szczeg6Ino-
sci jezeli: dokonano zabiegdw, ktore zmienity lub ukryly jego rzeczywisty
sktad badz nadaty mu wyglad produktu zgodnego z przepisami dotyczacymi
jakosci handlowej; w oznakowaniu podano nazwg¢ niezgodng z przepisami
dotyczacymi jakosci handlowej poszczegolnych artykutow rolno-spozyw-
czych albo niezgodng z prawda; w oznakowaniu podano niezgodne z prawda
dane w zakresie sktadu, pochodzenia, terminu przydatno$ci do spozycia lub
daty minimalnej trwato$ci, zawarto$ci netto lub klasy jakos$ci handlowej®.
W analizowanych przypadkach nie wprowadza si¢ bowiem zmian w ozna-
kowaniu, majacych na celu ukrycie wtasciwosci produktu lub naruszenie
interes6w konsumentow.

Ustalajagc wysokos¢ kary pienigznej wymierzanej na podstawie u.b.z.z.,
uwzglednia si¢ stopien szkodliwos$ci czynu, stopien zawinienia i zakres
naruszenia, dotychczasowg dziatalno$¢ podmiotu dziatajacego na rynku
spozywczym i wielko$¢ produkeji zaktadu. Natomiast ustalajac wysokose
kary pieni¢znej wymierzanej na podstawie u.j.h.a.r.s., uwzglednia si¢ stopien
szkodliwos$ci czynu, zakres naruszenia, dotychczasowa dziatalno$¢ podmiotu
dziatajgcego na rynku artykuléw rolno-spozywczych oraz wielko$¢ jego
obrotow i przychodu, a takze wartos¢ kontrolowanych artykutéw rolno-
-spozywczych. W omawianym przypadku zaréwno stopien szkodliwosci
czynu, zawinienia, jak i zakres naruszenia mozna okresli¢ jako niewielki,
co potwierdza orzecznictwo i opisane tam stany faktyczne™®.

Warto rowniez zwrdci¢ uwage na ryzyko odpowiedzialnosci cywilne;j
podmiotu prowadzacego przedsigbiorstwo spozywcze dokonujacego zmian
w rejestrze zaktadow wzgledem jego kontrahentdéw, uczestnikow kolejnych
etapow tancucha rolno-spozywczego, zobowigzanych do zapewnienia zgod-
nos$ci zywnos$ci z wymogami prawa zywnosciowego. Potencjalne roszczenia
moga by¢ zwigzane m.in. z zakazem wprowadzania na rynek produktu z nie-

4 Art. 3 ust. 3 pkt 45 u.b.z.z.

4 Art. 3 pkt 10 uj.h.ars.

50 Wyrok NSA w Warszawie z 11 maja 2017 1., sygn. akt II GSK 2460/15, SIP Legalis
nr 1723956.
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aktualng etykieta oraz wydanymi decyzjami pokontrolnymi w postaci zakazu
wprowadzania na rynek zywnosci i natozenia obowigzku zmiany etykiet.

Podsumowanie

Obowiazujace regulacje prawne w wystarczajacy sposob chronia konsu-
mentow przed wprowadzeniem w btad co do podmiotu odpowiedzialnego
za informacj¢ na temat zywno$ci w przypadku zmiany danych w rejestrze
zaktadéw. Do danych szczegotowych, ktorych podanie jest obowigzkowe,
prawodawca zalicza informacj¢ o nazwie lub firmie i adresie podmiotu
prowadzacego przedsigbiorstwo spozywcze. Informacje na temat zywno-
$ci muszg by¢ rzetelne, jasne i fatwe do zrozumienia dla konsumenta oraz
nie mogg wprowadza¢ go w btad. Podmioty prowadzace przedsigbiorstwo
spozywcze zobowigzane sa do zapewnienia — na wszystkich etapach pro-
dukcji, przetwarzania i dystrybucji w przedsiebiorstwach bedacych pod
ich kontrolg — zgodnos$ci zywnosci z wymogami prawa zZywno$ciowego.
Nie tylko wiec producenci, ale takze podmioty, ktore nie maja wptywu na
informacje o zywnosci, nie moga dostarcza¢ zywnosci, o ktorej wiedza lub
wobec ktorej maja podejrzenia — na podstawie informacji wynikajacych
z dziatalnosci zawodowej — Ze jest niezgodna z obowigzujagcym prawem
dotyczacym informacji o zywnosci.

Jesli chodzi o kwestie odpowiedzialnosci przedsigbiorcow za nieujaw-
nienie na etykietach zmiany nazwy, firmy i adresu przedsigbiorcy dokonanej
w rejestrze zaktadow, nalezy stwierdzi¢, ze brakuje regulacji prawnych
w tym zakresie, a obowiazujacy stan prawny moze budzi¢ watpliwosci. Zbyt
rygorystyczne podejscie jest nieuzasadnione. Producent ponositby bowiem
odpowiedzialno$¢, nie majac de facto wptywu na przekazany dalej w ramach
fancucha zywnosciowego produkt i nie wiedzac, czy on jest jeszcze dostepny
na rynku. Odpowiedzialno$¢ mogtaby réwniez spoczywac na dystrybutorach,
ktorzy nie tylko nie maja szczegdtowej wiedzy o producencie, ale takze mogli
nigdy nie by¢ jego bezposrednim kontrahentem. Konieczno$¢ wycofania
z rynku produktow, na ktorych znajduje si¢ wezesniejsza, lecz prawidlowa
na moment wprowadzenia do obrotu nazwa, firma lub adres przedsiebiorcy,
w sytuacji gdy mozna zidentyfikowa¢ podmiot, stoi w sprzecznos$ci z potrze-
ba zapewnienia bezpieczenstwa i suwerennosci zywnosciowej, minimalizacji
powstawania odpadow, wdrozenia gospodarki obiegu zamknietego i przeciw-
dziatania marnotrawstwu. Nalezy réwniez podkresli¢, ze w sytuacji zmian
prawodawstwa w zakresie etykietowania zwykle przyjmowane sa okresy
przej$ciowe pozwalajace korzystac przez pewien czas z wytworzonych juz
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etykiet i opakowan’®'. Cho¢ w tym przypadku brakuje regulacji prawnych,
a zmiana nazwy, firmy lub adresu podmiotu prowadzacego przedsigbiorstwo
spozywcze nie jest wynikiem zmiany przepiséw, warto to rowniez wzigé
pod uwage.

Interwencja prawodawcy wydaje si¢ jednak potrzebna i uzasadniona.
Potwierdza to takze orzecznictwo. Cho¢ wydawane byly decyzje i wyroki
zasadzajace kary pieni¢zne w przypadku niewlasciwego podawania infor-
macji o nazwie, firmie i adresie podmiotu spozywczego, to dotycza one
przypadkow, w ktorych podawana na etykiecie nazwa byta niewtasciwa,
niezgodna z wymogami kodeksu spotek handlowych®? oraz uniemozliwiata
lub co najmniej utrudniata ustalenie podmiotu odpowiedzialnego*.
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degli agricoltori

This study aims to evaluate the legal and financial conditions for the functioning of the
surviving spouse’s pension in the context of compensating for lost income in the household
following the death of a spouse. This issue is particularly important to farmers who currently
receive some of the lowest pension benefits in Poland. The author argues that the introduced
regulation, with the currently established 15% rate of the second benefit, does little to fulfil
the compensatory and security functions of social insurance. The surviving spouse’s pen-
sion is not a new benefit, but rather a complex legal construct that enables the beneficiary
to retain the entitlement to a benefit that coincides with the equivalent to the alternative of
choosing a higher benefit. Considering the financial aspects and the established limits, the
new solution can only serve as an additional measure for the beneficiaries of the Social
Insurance Institution (ZUS) and the Agricultural Social Insurance Fund (KRUS) which sig-
nificantly deviates from the principle of social justice or the models adopted in the analysed
EU countries.
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L’obiettivo del presente articolo ¢ valutare le condizioni giuridiche e finanziarie che re-
golano la cosiddetta rendita vedovile come strumento di compensazione del reddito perso
all’interno del nucleo familiare dopo la morte del coniuge. Questo tema ¢ particolarmente
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rilevante per gli agricoltori polacchi, che oggi percepiscono tra le pensioni piu basse nel
Paese. Nella parte conclusiva, I’ Autore osserva che la regolazione attualmente in vigore, che
prevede un tasso del 15% per la cosiddetta seconda prestazione, risponde solo parzialmente
alle funzioni compensative e di tutela proprie della previdenza sociale. La rendita vedovile
non costituisce una nuova prestazione, ma una complessa costruzione giuridica che con-
sente al beneficiario di mantenere il diritto a una prestazione concorrente, con la possibilita
di scegliere I’importo piu elevato tra le alternative disponibili. Tenendo conto degli aspetti
finanziari e dei limiti stabiliti, la nuova soluzione puo offrire ai beneficiari di ZUS e KRUS
soltanto una funzione di sostegno, molto distante dal principio di giustizia sociale e dai mo-
delli adottati nei Paesi dell’Unione Europea presi in esame.

Parole chiave: rendita vedovile, rendita familiare, pensione, ZUS, KRUS, aspetti finanziari
della rendita vedovile

Wprowadzenie

,,Renta wdowia” to potoczna nazwa konstrukcji uznania prawa do $wiad-
czen bedacych w zbiegu — renty rodzinnej oraz renty lub emerytury — prze-
widzianych w polskim systemie ubezpieczenia spotecznego. Mozliwo$¢ ta
zostala wprowadzona 1 lipca 2025 r.! zarowno dla podmiotéw ubezpieczo-
nych w Zaktadzie Ubezpieczen Spotecznych, jak i dla rolnikéw ubezpieczo-
nych w Kasie Rolniczego Ubezpieczenia Spotecznego. Zawita konstrukcja
prawna i brak formalnego wyodrebnienia $wiadczenia nie utatwiaja analizy
nowo wprowadzonego rozwiazania. Z tego wzgledu konieczne jest do-
konanie pewnego uproszczenia i przyjecie dla omawianego rozwigzania
normatywnego terminu ,,renta wdowia”.

Renta wdowia nie jest nowym, odrebnym §wiadczeniem przewidzianym
w systemie ubezpieczen spotecznych. Jej konstrukcja polega na uznaniu
prawa do $wiadczen w zbiegu i pozwala uprawnionym beneficjentom na
jednoczesne pobieranie albo 100% renty rodzinnej i 15% wlasnej emerytu-
ry/renty, albo 100% wlasnej emerytury/renty i 15% renty rodzinnej. Cho¢
analogiczne instytucje sa znane od lat w panstwach UE, Polska dopiero teraz
zdecydowata si¢ na wprowadzenie takiego rozwigzania’.

! Ustawa z 26 lipca 2024 r. 0 zmianie ustawy o emeryturach i rentach z Funduszu Ubez-
pieczen Spotecznych oraz niektérych innych ustaw (Dz.U. poz. 1243 z poézn. zm.) weszla
w zycie 1 stycznia 2025 1.

2 K. Nowakowska, Renta wdowia krok po kroku, ,,Gazeta Prawna”, 9.12.2024, https://
www.gazetaprawna.pl/praca/artykuly/9685636,renta-wdowia-krok-po-kroku-jaki-zlozyc-
wniosek-dodatkowe-dokumenty-i.html [dostep: 24.12.2024].
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W zatozeniu ustawodawcy funkcja tej konstrukcji ma by¢ ograniczenie
strat finansowych dochodow rodzin po $mierci jednego z matzonkow dzig-
ki mozliwosci elastycznego taczenia §wiadczen. Dotychczasowy system
ubezpieczen spotecznych w Polsce przewidywat bowiem konieczno$¢
wyboru miedzy wlasnym $wiadczeniem emerytalno-rentowym a renta ro-
dzinng po zmartym matzonku. W odpowiedzi na liczne postulaty srodowisk
zrzeszajacych emerytow oraz organizacji spolecznych w wyniku debat
parlamentarnych ustanowiono nowe przepisy, ktore przy zachowaniu okre-
slonych ustawowo warunkow umozliwiajg cze$ciowe taczenie tych swiad-
czen. Inicjatywa renty wdowiej poprzedzona byta dtugoletnimi staraniami
zwiagzkoéw zawodowych i organizacji spotecznych (m.in. POPZZ i Lewicy).
Projekt z czerwca 2024 r. zyskat poparcie ponad 200 tys. obywateli i trafit
do Sejmu’.

Celem opracowania jest ocena prawnych i finansowych uwarunkowan
funkcjonowania renty wdowiej w kontekscie problemu kompensaty utra-
conych dochodéw w gospodarstwie domowym po $mierci wspotmatzonka.
Realizacja tego celu wymaga przedstawienia nowej konstrukeji prawnej
z uwzglednieniem przewidzianych limitow i szczegoétowo okreslonych
przestanek ustawowych. Nie mozna tego uczyni¢ bez ukazania prawa do
renty rodzinnej, ktore jest Scisle powigzane z ubieganiem si¢ o rent¢ wdowia.
Konieczne jest takze przedstawienie aspektow finansowych analizowanego
rozwigzania prawnego ze szczegdlnym uwzglednieniem jego prognozo-
wanych skutkow spolecznych. Proba oceny realnych korzysci uzyskanych
przez beneficjentdw wymaga poroéwnania sytuacji podmiotéw ubezpie-
czonych w ZUS 1 tych korzystajacych z rolniczego systemu ubezpieczenia
spotecznego.

1. Funkcje ubezpieczenia emerytalnego

Glownym zadaniem systemoéw emerytalnych w Polsce jest wlasciwa
realizacja funkcji ochronnej*, polegajaca na zabezpieczeniu uprawnione-
go na wypadek utraty zdolnosci do pracy wskutek osiagniecia wieku po-

3 Zinicjatywy Nowej Lewicy 4 stycznia 2023 r. w Sejmie odbylo si¢ posiedzenie Obywa-
telskiego Komitetu Inicjatywy Ustawodawczej w sprawie projektu ustawy o zmianie ustawy
o emeryturach i rentach z Funduszu Ubezpieczen Spotecznych oraz niektérych innych ustaw
w celu wprowadzenia renty wdowiej, www.sejm.gov.pl [dostep: 10.03.2023].

+ Szerzej: A. Wypych-Zywicka (red.), System prawa ubezpieczen spotecznych. Czesé
ogolna I, Warszawa 2020, s. 166 i n.
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produkcyjnego. Stosownie do koncepcji solidarystycznej® spoteczenstwo
powinno przyja¢ na siebie ryzyko niekorzystnych dla jednostki zdarzen
losowych. Wzajemna pomoc to podstawa pokonywania niezawinionych
przez jednostke trudnosci, ktérym sama nie jest w stanie sprosta¢. Mam tu
na mysli spoteczenstwo jako ogot, ale takze pracownikow i szczeg6lne grupy
zawodowe, w tym przedsi¢gbiorcow i rolnikow prowadzacych dziatalnos¢
na wiasny rachunek. Ubezpieczenie emerytalno-rentowe jest ubezpiecze-
niem obowigzkowym, wiec idea solidaryzmu spotecznego ma tutaj w petni
odzwierciedlenie®.

Funkcja ochronna ubezpieczenia emerytalnego oparta jest na koncepcji
solidarystycznej zwigzanej z ideg samopomocy spotecznej’. Warto zazna-
czy¢, ze preambuta Konstytucji RP® wymienia zasad¢ pomocniczosci, ktora
nie pozostaje bez znaczenia dla ubezpieczenia spotecznego. Zasada ta stano-
wi o0 hierarchii praw jednostki i réznych wspolnot, o pierwszenstwie praw
cztowieka przed prawami wspdlnoty oraz o prawach mniejszych wspolnot
przed prawami wigkszych, a dla ubezpieczenia emerytalnego ustanawia
wytyczne legislacji i dyrektywe wyktadni prawa’. Nalezy tu podkresli¢
role art. 67 Konstytucji przyznajacego jednostce prawo do zabezpieczenia
spotecznego, a wigc takze do zabezpieczenia emerytalnego na staro$¢!'®.
Podstawowym problemem systemow ubezpieczen spotecznych, zarowno
powszechnego, jak i rolniczego, jest jednak niedostateczna wysokos¢ uzy-
skiwanych $wiadczen emerytalnych i rentowych.

Kwestie finansowania $wiadczen Zaktadu Ubezpieczen Spotecznych
oraz Kasy Rolniczego Ubezpieczenia Spotecznego oraz ogromne dotacje
budzetowe powoduja, ze od lat podkresla si¢ koniecznos¢ przeprowadzenia
reform''. Minimalne i $rednie emerytury uzyskiwane dzi$ przez beneficjen-
tow!? obrazujg, ze funkcje ubezpieczen spotecznych nie sg realizowane

5 S. Maciejewski, Zasada solidarnosci miedzy pokoleniami na przykladzie systemu
emerytalnego, ,,Annales Universitatis Mariae Curie-Sktodowska” Sectio I: Philosophy and
Sociology, 2016, t. 42, nr 2,s. 79 in.

¢ A. Wypych-Zywicka (red.), System prawa ubezpieczen..., s. 530 in.

" B. Wierzbowski, Zabezpieczenie spoleczne rolnikéw wyrazem solidaryzmu spolecznego,
,Ubezpieczenia w Rolnictwie — Materiaty i Studia” 2000, nr 4, s. 113.

8 Konstytucja Rzeczypospolitej Polskiej z 2 kwietnia 1997 r. (Dz.U. Nr 78, poz. 483 ze zm.).

° Podobnie J. Jonczyk, Prawo zabezpieczenia spolecznego, Krakow 2006, s. 26.

10 A. Wypych-Zywicka (red.), System prawa ubezpieczen..., s. 204 i n.

"' D. Puslecki, Z rozwazan nad kwestiq wieku emerytalnego w Polsce, ,,Ubezpieczenia
w Rolnictwie — Materiaty i Studia” 2012, nr 43, s. 51-73.

12 Dane udostepniane przez ZUS: www.zus.gov.pl oraz KRUS: www.krus.gov.pl [dostep:
10.07.2025].
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wlasciwie. Problem poglebia kryzys demograficzny i coroczny wzrost liczby
$wiadczeniobiorcow z ubezpieczenia spotecznego w zakresie przyznawanych
rent i emerytur. Warto przedstawi¢ tu finansowe dysproporcje wystepujace
pomigdzy wskazanymi wyzej systemami. Najnizsza emerytura w KRUS
i ZUS wynosi obecnie 1878,91 zI'3, za$§ emerytura $rednia odpowiednio:
2152 7zt 1 4045,20 z1'*. Nie mozna zapomina¢ takze o przypadkach pobie-
rania emerytury znacznie nizszej niz emerytura minimalna ani o skrajnych
sytuacjach naliczania przez ZUS tzw. emerytur groszowych'.

2. Warunki nabycia prawa
do renty wdowiej

Nowelizacja przepisow emerytalnych, ustanowiona ustawg z 26 lipca
2024 r. o0 zmianie ustawy o emeryturach i rentach z Funduszu Ubezpieczen
Spotecznych oraz niektorych innych ustaw'®, wprowadza konstrukcje potocz-
nie zwang rentg wdowig, obowigzujaca od 1 stycznia 2025 r. Rozwigzanie to
stanowi istotne uzupetnienie systemu ubezpieczenia spotecznego, pozwalajac
wdowcom 1 wdowom zachowa¢ dotychczasowg emeryture lub rente oraz
uzyskac czes$¢ swiadczenia po zmartym matzonku. Przepisy wprowadzajace
zmiany zostaly ogloszone w sierpniu 2024 r., a weszty w zycie 1 stycznia
2025 1.

Na podstawie art. | wspomnianej ustawy wdowiec lub wdowa moze
zachowac swoje $wiadczenie (emeryture lub rentg z tytulu niezdolnosci do
pracy) oraz otrzymac dodatkowo 15% $wiadczenia po zmartym matzonku.
Od 1 stycznia 2027 . ustawodawca przewidziat wzrost wysoko$ci wskaznika
kwoty swiadczenia do 25% zgodnie z art. 13 ust. 2 ustawy'”.

13 Stan od 1 marca 2025 r.

14 Dane na I potrocze 2025 r. uzyskane z ZUS i KRUS.

15 Warto wskazac, ze ponad 500 0s6b w Polsce pobiera emeryture ponizej kwoty 10 zt. Naj-
nizsza naliczona emerytura wynosi 1 grosz. Zob. Emerytury groszowe w Polsce. lle osob w na-
szym kraju pobiera swiadczenia ponizej minimalnego?, ,,Gazeta Prawna”, 7.05.2024, https://
www.gazetaprawna.pl/wiadomosci/kraj/artykuly/9793968, emerytury-groszowe-w-polsce-ile-
-0sob-w-naszym-kraju-pobiera-swiadczenia-ponizej-minimalnego.html [dostep: 7.05.2025].

16 Ustawa z 26 lipca 2024 r. o zmianie ustawy o emeryturach i rentach z Funduszu
Ubezpieczen Spotecznych oraz niektérych innych ustaw (Dz.U. poz. 1243, dalej: ustawa
nowelizujgca emerytury i renty z FUS).

7 Art. 11 13 ustawy nowelizujacej w szczegolnosci dodajacej 95a i 95b do usta-
wy z 17 grudnia 1998 r. o emeryturach i rentach z Funduszu Ubezpieczen Spotecznych
(tj. Dz.U. 22024 . Nr 0, poz. 1631).
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Niezbednym warunkiem uzyskania renty wdowiej jest ztozenie odpo-
wiedniego wniosku do Zaktadu Ubezpieczen Spotecznych lub — w przypadku
stuzb mundurowych — do Zaktadu Emerytalno-Rentowego MSWiA. Termi-
nem sktadania pierwszych wnioskdéw byt 1 stycznia 2025 r., z mozliwoscia
uzyskania wyréwnania za okres od 1 stycznia, jesli wniosek zostat ztozony
do 31 lipca 2025 r. W przypadku rolnikow natomiast wnioski nalezy sktadac¢
w jednostce terenowej KRUS wtasciwej dla miejsca zamieszkania, na for-
mularzu KRUS SR-25". Dokumenty wymagane do uzyskania $wiadczenia
sg takie same jak w przypadku ZUS. Osoba ubiegajaca si¢ o swiadczenie
powinna zatem przedtozy¢ akt zgonu matzonka, zaswiadczenie o wysokosci
$wiadczen emerytalnych badz rentowych, prawo do renty rodzinnej oraz
o$wiadczenie o stanie cywilnym'’.

Warto zaznaczy¢, ze konstrukcja renty wdowiej z KRUS opiera si¢
na analogicznych warunkach formalnych przewidzianych dla systemu
powszechnego. Podlega takze tym samym zasadom waloryzacji co inne
swiadczenia przewidziane w tym subsystemie ubezpieczenia spotecznego.
Odbywa si¢ to na podstawie wskaznika waloryzacji oglaszanego corocznie
przez prezesa KRUS. Wnioski o §wiadczenia, po uprzednim uzyskaniu prawa
do renty rodzinnej po matzonku, mozna byto sktada¢ od 1 stycznia 2025 r.°
Wyptata §wiadczen nastgpita jednak dopiero 1 lipca 2025 r. Warto zaznaczy¢,
ze wnioski do ZUS i KRUS mozna sktada¢ w formie papierowej i elektro-
nicznej. W tym drugim przypadku konieczne jest jednak posiadanie profilu
zaufanego lub kwalifikowanego podpisu elektronicznego. ZUS i KRUS
zobowiazane sa do wydania decyzji w terminie 30 dni od daty ztozenia
wymaganego wniosku przez potencjalnych beneficjentow.

Na podstawie danych publikowanych przez ZUS i KRUS mozna stwier-
dzi¢, ze zainteresowanie rentg wdowia od poczatku 2025 r. byto bardzo
duze. Pamigtajac o tym, ze zaktady ubezpieczen nie mogty przed 1 lipca
2025 r. realizowaé jeszcze prawa do wyplaty swiadczen, tylko w ciggu
pierwszych dwoch tygodni stycznia ztozono az 104 535 wnioskow?! w ZUS.
Nie mniejszym zainteresowaniem cieszylo si¢ to rozwigzanie w Kasie
Rolniczego Ubezpieczenia Spotecznego. Na koniec maja 2025 r. w KRUS

18 Komunikat KRUS z 14 wrze$nia 2024 r., Nowa renta wdowia w systemie rolniczym,
www.krus.gov.pl [dostep: 10.05.2025].

19 www.krus.gov.pl [dostep: 10.05.2025].

20 Informacje uzyskane z KRUS, www.krus.gov.pl [dostep: 12.06.2025].

21 W KRUS blisko 20 tys., www.bankier.pl [dostep: 16.01.2025].
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ztozono az 96 954 wnioskow 2. Zgodnie z danymi publikowanymi na koniec
wrzesnia 2025 r. do ZUS wptyneto ponad 1,1 min wnioskow, a do KRUS
155 tys.?

Ustawodawca okreslit warunki formalne nabycia prawa do renty wdo-
wiej. Wszystkie okre§lone prawem i przedstawione ponizej przestanki
muszg by¢ spelnione tgcznie. Pierwsza przestanka formalng jest osiggnie-
cie powszechnego wieku emerytalnego — 60 lat dla kobiet oraz 65 lat dla
mezezyzn. Kolejnym wymogiem jest konieczno$¢ pozostawania w zwigzku
malzenskim ze zmartym matzonkiem do dnia jego $§mierci. Wskazana kon-
strukcja przestanki ustawowej powoduje, ze osoby bedace w separacji oraz
rozwiedzione sg pozbawione prawa do swiadczenia. Wyjatkiem jest sytuacja
zasadzenia alimentéw w drodze postgpowania sadowego. Kolejnym wymo-
giem w zakresie stanu cywilnego jest niepozostawanie w innym zwigzku
matzenskim po $mierci matzonka. Okolicznos$¢ ta rOwniez pozbawia prawa
do renty wdowiej*.

Jak juz wspomniano, osoba ubiegajaca si¢ o rente wdowia powinna spet-
ni¢ przestanki otrzymania po zmartym matzonku renty rodzinnej. W efekcie
ZUS lub KRUS w procedurze okres$lania prawa do nowego $wiadczenia
wymaga uzyskania nawet zawieszonego prawa do renty rodzinnej jako
przestanki koniecznej do otrzymania renty wdowiej®.

Kolejnym wymogiem formalnym jest posiadanie prawa do wtasnego
$wiadczenia emerytalnego lub renty z tytulu niezdolno$ci do pracy. Naj-
istotniejszym za§ warunkiem jest nieprzekroczenie limitu tgcznego swiad-
czenia uzyskiwanego od ubezpieczyciela. L.aczna wysokos¢ wszystkich
swiadczen z ZUS lub KRUS, emerytura i czg$¢ renty rodzinnej, nie moze
przekroczy¢ bowiem trzykrotnosci minimalnej emerytury, ktora w 2025 r.
wynosi 1878,91 zt, co oznacza limit 5636,73 zt miesi¢cznie®®. Przekroczenie
tego progu skutkuje proporcjonalnym obnizeniem wyptaty. Ustawodawca
limituje zatem prawo do renty wdowiej w taki sposob, ze osoby pobieraja-
ce dzi$ emeryturg w wysokosci ponad 5636,73 zt brutto sg automatycznie
pozbawione prawa do ,,nowego $wiadczenia”.

22 Dane uzyskane z ZUS i KRUS, zus.gov.pl, krus.gov.pl, wiescirolnicze.pl [dostep:
30.05.2025].

2 Dane uzyskane z ZUS i KRUS, zus.gov.pl, krus.gov.pl [dostep: 30.09.2025].

2 Art. 95a1 116b ustawy o emeryturach i rentach z FUS.

2 Informacje uzyskane z Oddziatu ZUS w Poznaniu.

26 Art. 95a ust. 4 i 5 ustawy z 17 grudnia 1998 r. o emeryturach i rentach z Funduszu
Ubezpieczen Spotecznych (t.j. Dz.U. z 2024 r. Nr 0, poz. 1631).
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3. Konstrukcja i funkcje renty wdowiej

Skomplikowana konstrukcja prawna renty wdowiej zaktada mozliwo$¢
alternatywnego wyboru korzystniejszego $wiadczenia jako podstawowego,
do ktdrego doliczany bedzie wskaznik 15% $wiadczenia zmartego matzonka
albo wlasnego. Warunkiem skorzystania z tej mozliwosci jest cho¢by nali-
czenie przystugujacej matzonkowi emerytury (nie wymaga si¢ pobierania
$wiadczenia emerytalnego). Osoba uprawniona moze dokona¢ wyboru ko-
rzystniejszego $wiadczenia, tj. zdecydowac, czy zachowac swoje §wiadczenie
(np. emeryture) i otrzymac 15% renty rodzinnej po zmartym matzonku, czy
tez pobierac rente rodzinng po zmarlym matzonku i doliczy¢ 15% wilasnego
$wiadczenia. Decyzja ta bedzie uzasadniona wzglgdami finansowymi —
wyzsza kwotg mozliwego do uzyskania $wiadczenia. Od 2027 r. wskaznik
doliczanej czeéci wzrosnie z 15% do 25%. Swiadczenie podlega corocznej
waloryzacji na zasadach ogolnych. Nalezy jednak pamigtac, ze ostateczna
kwota $wiadczenia nie moze przekroczy¢ ustawowego limitu, tj. trzykrot-
no$ci najnizszej emerytury.

Najwazniejszymi funkcjami renty wdowiej sg funkcja zabezpieczajaca
i funkcja kompensacyjna. ,,Swiadczenie” powinno zatem kompensowaé
istotng utrate dochodow w budzecie domowym powstatg na skutek $mierci
wspotmalzonka. Ustawodawca nie przewiduje jednak peinej kompensaty.
Okres$lenie dodatku do wybranego $wiadczenia jedynie na poziomie 15%
swiadczenia po zmartym matzonku, z uwzglednieniem limitow §wiad-
czen, budzi powazne watpliwosci. Chodzi tu przede wszystkim o sytuacje
najbiedniejszych beneficjentow pobierajacych dzi§ minimalne, a nawet
srednie kwoty emerytur. Z drugiej strony nalezy pamigta¢, ze malzonek na
$wiadczenie emerytalne gromadzit srodki na indywidualnym koncie emery-
talnym, ptacgc sktadki przez wiele lat aktywnos$ci zawodowej. Powigzanie
$wiadczenia z rentg rodzinng powoduje dodatkowe trudnosci w okresleniu
tu sprawiedliwej kompensaty.

Majac na wzgledzie orzecznictwo sagdowe, warto zauwazy¢, ze w wyroku
z 12 marca 2019 r. (sygn. akt I UK 45/18) Sad Najwyzszy*’ podkreslit, iz
renta rodzinna ma charakter kompensacyjny i powinna stuzy¢ zabezpieczeniu
minimalnych potrzeb bytowych cztonka rodziny zmartego ubezpieczonego.
Konstrukcja przyjeta przez ustawodawce w analogicznej formie przy$wieca
nowej regulacji renty wdowiej, ktora w ustanowionej konstrukcji jedynie
w niewielkim zakresie uzupeinia dochod osoby samotnej po stracie wspot-
matzonka.

27 Wyrok SN z 12.03.2019 r., sygn. UK 45/18, www.sn.pl [dostep: 20.09.2025].
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Analizujac sytuacj¢ beneficjentow pobierajacych dzi$ najnizsza eme-
ryturg, mozna stwierdzié, ze $wiadczenie wdowie czesto wyniesie tacznie
2160,75 zt brutto, co stanowi dodatek do wezesniej pobieranego swiadczenia
w wysokosci jedynie 281,84 zt. Nie ulega watpliwosci, ze dla podmiotéw
najbardziej oczekujacych realizacji funkcji zabezpieczenia spotecznego renta
wdowia bedzie miala jedynie charakter symboliczny i nie bedzie wlasciwie
realizowa¢ funkcji kompensacyjnych. Taka sytuacja dotyczy obecnie 37 tys.
swiadczeniobiorcow w KRUS oraz 170,8 tys. w ZUS?,

Podobnie begdzie wygladac sytuacja w przypadku $wiadczen pobieranych
$rednio przez rolnikow. Uwzgledniajac wspomniang wczesniej kwote sred-
nio pobieranej dzi§ emerytury rolniczej 2152 zt, emerytura z rentg wdowia
wyniesie dzi§ dla uprawnionego 2474,80 zt. Dla rolnika emeryta oznacza
to uzyskanie dodatku do obecnie pobieranego swiadczenia w wysokosci
322,80 zt. Z uwagi na brak szczegotowych danych trudno przedstawic pro-
gnozowane znaczenie analizowanych dodatkow dla rolnikow. Uwzgledniajac
podmioty uprawnione dzi$ do najnizszych badz srednich swiadczen z KRUS,
mozna szacowaé, Ze nowe rozwigzania obejmag w przysztosci wiekszos¢
swiadczeniobiorcow Kasy.

Analogiczna sytuacja wystapi w Zakladzie Ubezpieczen Spotecznych. Ze
wzgledu jednak na duzo wicksza liczbg 0sob ubezpieczonych w tej instytucji
podmioty pobierajace najnizsze emerytury to blisko 438 tys. 0osob. Nalezy
podkresli¢, ze zarowno w KRUS jak i w ZUS uprawnieni do najnizszej
emerytury zyja dzi$ na skraju ubdstwa®. Jest to powazny problem spoteczny.
Przedstawione wyzej dane obrazuja, ze funkcja zabezpieczajaca konstrukcji
renty wdowiej dla podmiotéw najbardziej potrzebujacych ma charakter
iluzoryczny ze wzgledu na jej skandalicznie niskg kwotg. Warto rowniez
zauwazy¢, ze w Polsce obecnie okoto 433 tys. oso6b pobiera emeryture
w kwocie ponizej minimalnej*. Dla najbardziej potrzebujacych podmiotow
dodatek do pobieranego $wiadczenia w ramach renty wdowiej w wigkszosci
przypadkow bedzie bardzo niski.

W odniesieniu jednak do sredniej emerytury dodatek w ZUS bedzie
znacznie wyzszy niz w KRUS. Aktualnie kwota §redniej emerytury z Za-
ktadu Ubezpieczen Spotecznych wynosi 4045,20 zt brutto i dotyczy ponad
6 mln 360 tys. $wiadczeniobiorcow. Przy zalozeniu, ze matzonkowie otrzy-
mywali $wiadczenie $rednie, renta wdowia wyniesie 606 zt dodatku do
emerytury brutto. Dane te obrazuja, Zze w systemie powszechnym dodatek

2 Dane uzyskane z ZUS i KRUS, www.zus.gov.pl, www.krus.gov.pl [dostep: 26.06.2025].
2 GUS, Ubdstwo w Polsce 2023, Warszawa 2024.
30 Emerytury groszowe w Polsce...
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dla wdowy/wdowca bedzie niemal dwukrotnie wyzszy niz dla podmiotéw
ubezpieczonych w KRUS. Mimo to, majac na wzgledzie kwesti¢ utraty
dotychczasowego dochodu zmartego wspétmatzonka, nalezy stwierdzié, ze
rowniez w przypadku osob pobierajacych srednie emerytury z ZUS realizacja
funkcji kompensacyjnej renty wdowiej bedzie miata charakter symboliczny.

Realizacja w praktyce prawa do swiadczen wynikajacych z nowego,
skomplikowanego rozwigzania legislacyjnego i niedostatecznych dziatan
informacyjnych wywotuje wiele probleméw. Na podstawie danych uzys-
kanych we wrzesniu 2025 r. z ZUS i KRUS, nalezy stwierdzi¢, ze blisko
potowa ztozonych wnioskow w Zaktadzie Ubezpieczen Spolecznych otrzy-
mata decyzje odmowne, co przektada si¢ na ponad 500 tys. odmoéw. Lepiej
przedstawia si¢ realizacja $§wiadczen w KRUS, gdzie odnotowano jedynie
okoto 5 tys. odmoéw?!. Glowna przyczyna decyzji odmownych byto prze-
kroczenie ustawowego limitu przez wnioskodawcow.

4. Rozwiazania przyjete
w wybranych krajach europejskich

Warto przyjrzec si¢ analogicznym $wiadczeniom obowigzujacym w po-
wszechnych systemach emerytalnych w wybranych krajach europejskich.
Systemy ubezpieczen w Europie r6znig si¢ znacznie migdzy panstwami
cztonkowskimi UE, jednak wigkszo$¢ z nich przewiduje formy wsparcia
dla wdow i wdowcow po $Smierci wspotmatzonka. Polska reforma z 2025 r.,
wprowadzajaca czgSciowe laczenie §wiadczen, zbliza si¢ do rozwigzan
stosowanych w niektorych modelach zachodnich, cho¢ nadal ma charakter
bardziej zachowawczy. Wprowadza bowiem jeden z najnizszych wskaz-
nikow w przypadku renty wdowiej — 15% Sswiadczenia matzonka oraz
ustanawia jedng z najnizszych kwot minimalnej emerytury*? w wysokosci
okoto 400 euro.

Przyktadowo w Niemczech najnizsze §wiadczenie emerytalne, mimo
niewprowadzenia ustawowego $§wiadczenia minimalnego, wynosi okoto
1000 euro®. System ten przewiduje instytucje Witwenrente (renta wdowia),
ktora zostata okreslona w dwoch wysokosciach: mata (do 24 miesiecy) i duza
(bezterminowa, jesli spetnione sg ustawowe warunki). Wysoko$¢ swiadcze-

3! Dane uzyskane z ZUS i KRUS.

32 Polscy emeryci biedakami Europy? Daleko nam do wielkiej czworki UE, ,,Business
Insider” 14.11.2024, https://businessinsider.com.pl/praca/emerytury/emerytury-w-europie-
-polscy-emeryci-biedakami-europy/07hp6tr [dostep: 10.01.2025].

33 https://www.deutsche-rentenversicherung.de [dostep: 10.01.2025].
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nia wynosi 55% emerytury zmartego (lub 60% dla 0s6b urodzonych przed
2002 r.). Uprawniony moze otrzymywac swiadczenie rownolegle z wlasna
emeryturg, ale dochod wptywa na jego wysoko$¢**.

Z kolei we Francji system przewiduje kwote najnizszej emerytury w wy-
sokosci okoto 800 euro*®. Prawo francuskie obejmuje instytucje renty po
zmartym wspolmalzonku (pension de réversion), ktéra przystuguje w wy-
sokosci 54% emerytury zmartego. Obowiazuje tu jednak limit dochodow —
okoto 23441 euro rocznie (dla osoby samotnej). W przeciwienstwie do
polskich unormowan ustawodawca nie wymaga pozostawania w zwiazku
matzenskim w chwili $mierci, ale matzenstwo beneficjenta musiato przed
ubieganiem si¢ o $wiadczenie trwa¢ minimum dwa lata®.

We Wiloszech natomiast w powszechnym systemie ubezpieczen spotecz-
nych renta rodzinna przystuguje wdowie/wdowcowi, dzieciom i — w wy-
jatkowych przypadkach — rodzicom. Jej wysokos$¢ zostata okreslona na
60% emerytury zmartego dla wspotmatzonka i Swiadczenie wzrasta, jezeli
malzenstwo posiadato dzieci. Podobnie jak w Polsce, wprowadzono limity
$wiadczenia, polegajace na tym, ze mozna je laczy¢ z wlasng emerytura,
ale nadwyzki dochodowe obnizaja kwote swiadczenia od braku redukcji
dla najubozszych po 50% redukcji renty rodzinnej dla najzamozniejszych
emerytow*’. W tym kraju najnizsza emerytura wynosi okoto 600 euro’®.

Takze w rolniczym systemie ubezpieczenia spotecznego w wybranych
krajach przewidziane zostaty §wiadczenia wdowie. W Niemczech — SVLFG
(landwirtschaftliche Alterskasse): rolnik moze otrzyma¢ $wiadczenie wdo-
wie, jesli zmarty spetnit warunek co najmniej pigciu lat ubezpieczenia
i malzenstwo trwato minimum rok. Wysokos¢ renty zalezy od przejecia
$wiadczenia po zmartym (m.in. uwzglednia si¢ ewentualne wcze$niejsze
procentowe redukcje). W Niemczech przez trzy miesigce malzonek ma
prawo do 100% $wiadczenia po zmartym. Potem $wiadczenie si¢ zmniejsza
i §rednie §wiadczenie wynosi okoto 50-55% emerytury zmartego, ale moze
by¢ rozne w zaleznosci od zarobkow i wieku. Dochod wdowy moze wpltywac
redukcyjnie na wysoko$¢ otrzymanego swiadczenia®.

3% Bundesministerium fiir Arbeit und Soziales (niem. Ministerstwo Pracy), www.bmas.de.

35 Montant de la retraite du salarié du secteur privé, https://www.service-public.gouv.
fr [dostep: 12.01.2025].

3¢ 1 Assurance Retraite (Francja), www.lassuranceretraite.fr [dostep: 12.01.2025].

37 Istituto Nazionale della Previdenza Sociale (INPS, Wtochy), www.inps.it [dostep:
12.01.2025].

38 Trattamento minimo delle pensioni: requisiti e condizioni, www.inps.it [dostep:
12.01.2025].

¥ www.svlfg.de [dostep: 12.01.2025].
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We Francji rolnicy ubezpieczeni w MSA réwniez maja prawo do otrzy-
mania renty wdowiej. Swiadczenie okreslane jest jako pension de réversion
i stanowi 54% emerytury zmartego. Moze by¢ ono zwigkszone o 11% (ma-
Joration pour dge), jesli wdowa osiagneta wiek emerytalny, a takze moze
mie¢ prawo do 10-proc. dodatku, je$li wychowata co najmniej trojke dzieci®.
Ustawodawca francuski wprowadza mozliwo$¢ redukcji swiadczen (kryte-
rium dochodowe 24 200 euro rocznie), ale dla najubozszych rolnikdw istnieje
mozliwo$¢ poboru jednoczes$nie 54% renty rodzinnej i wlasnej emerytury.

Z kolei we Wtoszech rolnicy ubezpieczeni w INPS (coltivatori diretti)
majg prawo do $wiadczen po zmarlym matzonku. Warunki, jakie musi spet-
nia¢ zmarty, to co najmniej 15 lat sktadkowych. Stawki $wiadczen wynosza
60% dla wdowy/wdowca bez dzieci, 80% — z jednym dzieckiem lub dwojka
bez matzonka, 100% — z co najmniej dwojka dzieci. System wprowadza
redukcje $wiadczen w zalezno$ci od dochodow od 25% do nawet 50% przy
dochodach okoto 40 tys. euro rocznie*!.

Poréwnujac przedstawione rozwigzania obowiazujace rolnikow z polska
rentg wdowia, nalezy stwierdzi¢, ze Polska znajduje si¢ na samym koncu
omowionych krajow UE pod wzgledem wysokosci $wiadczenia wdowiego
— tylko 15% w odniesieniu do 54-60% minimalnie w innych krajach. Sys-
temy rolniczych ubezpieczen w Polsce i Niemczech, we Francji i Wloszech
umozliwiajg taczenie renty z wlasnym $wiadczeniem, lecz w krajach tych
procentowy wskaznik $wiadczenia dodatkowego jest wyraznie wyzszy. War-
to doda¢, ze powyzsze systemy rolniczych ubezpieczen takze dotowane sa
z budzetu panstwa —w Niemczech dotacja stanowi 77%, we Francji — blisko
44%, a we Wloszech — 30%*. Podobnie sytuacja ksztalttuje si¢ w systemie
powszechnym. Rowniez tutaj procentowy wskaznik pobieranego $wiadcze-
nia w Polsce jest najnizszy.

5. Spoteczno-finansowe skutki
wprowadzenia renty wdowiej

Warto zastanowi¢ si¢ w zwigzku z tym nad skutkami spoteczno-finan-
sowymi nowo wprowadzonego rozwigzania. W zalozeniu ustawodawcy
nowelizacja ustawy o rentach i emeryturach z FUS miata przyczyni¢ si¢ do

40 pension-reversion.fr, cleiss.fr, bonjoursenior.fr, msa.fr [dostgp: 12.01.2025].

41 inps.it [dostgp: 12.01.2025].

42 T. Jedynak, Kierunki modyfikacji niektérych elementow systemu ubezpieczenia spo-
tecznego rolnikow w Polsce w Swietle doswiadczen wybranych krajow europejskich, Ubez-
pieczenia Spoteczne. Teoria i praktyka” 2017, nr 2, s. 2.
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poprawy sytuacji polskich emerytow, w tym zlikwidowa¢ skrajne ubostwo.
Przedstawione wyzej symulacje pokazaty, ze przyjeta konstrukcja nie po-
zwala osiggna¢ zamierzonego celu spotecznego. Majac na uwadze liczbe
0s0b pobierajacych najnizsze $wiadczenia z ZUS i KRUS, wydaje sie, ze
to ta grupa beneficjentow systemu ubezpieczen spotecznych powinna by¢
uwzgledniona w pierwszej kolejnosci. Bez watpienia sg to osoby skrajnie
ubogie. Wedlug danych GUS samotne emerytki stanowia jedng z najbardziej
zagrozonych grup, jesli chodzi o ubostwo relatywne®.

Renta wdowia miata zwigkszy¢ poczucie sprawiedliwosci wsérod be-
neficjentow $wiadczen z ubezpieczen spolecznych. Nowa konstrukcja
$wiadczenia tylko w minimalnym stopniu uznaje jednak wktad matzonkow
we wspoélne gospodarstwo domowe i daje mozliwos¢ ,,dziedziczenia” czgsci
wypracowanego swiadczenia. Taka sytuacja ma miejsce przede wszystkim
wsrod osob pobierajacych $rednie Swiadczenia emerytalne badz nizsze.
Wprowadzone limity nie zapewniajg takze poczucia sprawiedliwosci wérod
beneficjentow pobierajacych wyzsze Swiadczenia, gdyz sa oni automatycznie
pozbawieni prawa do renty wdowiej.

Wprowadzone rozwigzania bedg miaty negatywny skutek dla budzetu
panstwa. Ministerstwo Finansow oszacowalo, ze petne wdrozenie renty wdo-
wiej bedzie kosztowato budzet okoto 9,6 mld zt rocznie po 2027 r.** Wydatki
te maja by¢ pokryte czgsciowo z funduszu rezerw demograficznych oraz ze
sktadek z ZUS. Warto jednak podkresli¢, ze w przypadku KRUS konieczne
bedzie zwickszanie corocznej dotacji budzetowe;.

Whioski

Renta wdowia nie jest nowym §wiadczeniem w systemie ubezpieczenia
spotecznego w Polsce. To skomplikowana konstrukcja normatywna po-
zwalajaca zachowac¢ uprawnionemu prawo do swiadczenia wystepujacego
W zbiegu z alternatywg wyboru wyzszego swiadczenia z systemu emerytal-
no-rentowego. W wigkszosci przypadkow stanowi jednak niewielka czes¢
swiadczenia po zmarlym malzonku i jest Sci§le zwigzana z prawem do renty,
renty rodzinnej czy emerytury.

Wprowadzone rozwigzania stanowig wazny krok w kierunku bardziej
sprawiedliwego i elastycznego systemu zabezpieczenia spotecznego. Kon-

3 GUS, Ubéstwo w Polsce...
4 Ministerstwo Finansoéw, Ocena skutkéw finansowych nowelizacji systemu rent rodzin-
nych, Warszawa 2024.
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strukcja pozwalajaca dzi$ na taczenie prawa do §wiadczen daje wdowcom
i wdowom narzedzie do wsparcia dochodéow po $§mierci wspotmalzonka.
Spore ograniczenia i problemy systeméw emerytalnych powodujg jednak,
ze nowe przepisy wydaja si¢ nie odpowiadac na realne potrzeby spoteczne.

Podejmujac si¢ oceny renty wdowiej, na pierwszym miejscu nalezy
zauwazy¢ tu brak progresywnosci. Przedstawione dane i dokonane analizy
wykazaly, Zze podmioty o najnizszych $wiadczeniach otrzymajg najnizsze
renty wdowie. Uprawnieni pobierajacy srednie emerytury uzyskaja dodatki,
w zaleznosci od systemu ZUS lub KRUS, odpowiednio: 606 zt i 322,80 zt
brutto. Z kolei beneficjenci wyzszych swiadczen sa catkowicie pozbawieni
prawa do renty wdowiej po zmartym matzonku. Tak okreslona konstrukcja
»Swiadczenia” nie realizuje zatem w petni zasady sprawiedliwos$ci spotecz-
nej. W konsekwencji zadna z przedstawionych grup nie uzyska oczekiwa-
nych korzysci z wprowadzonego rozwigzania. Wydaje si¢ tez, ze podmioty
pobierajace dzi§ najnizsze $§wiadczenia z ZUS i KRUS, zgodnie z zasada
solidaryzmu spotecznego, powinny by¢ szczegolnie uwzglednione przy
okreslaniu warunkéw uzyskania prawa do renty wdowiej.

Wskaznik stanowigcy 15% drugiego §wiadczenia — sktadajacy si¢ na
rent¢ wdowig — zostal dzi§ okreslony zbyt nisko, zeby mogt faktycznie petnic¢
funkcje kompensacyjno-zabezpieczajaca. Z finansowego punktu widzenia
srednia renta wdowia w ZUS wynosi dzi$ 350 zt miesi¢cznie, a w przypadku
podmiotow ubezpieczonych w KRUS — niespetna 280 z1*°. Uwzglgdniajac te
dane, mozna wskaza¢ jedynie na realizacj¢ funkcji wspomagajacej dotych-
czasowe $wiadczenie, choc tylko w zakresie symbolicznym. Duzo wyzsze
swiadczenia wystepuja w innych panstwach UE, w szczegdlnosci we Francji,
w Niemczech czy we Wtoszech. Obecny 15-proc. wskaznik plasuje Polske
na dalekim miejscu w Unii Europejskiej. Sytuacje te moze nieco poprawié
wyrowanie wysokosci udziatu drugiego $wiadczenia do 25% w 2027 r.
Zastanawia jedynie, dlaczego ustawodawca, mimo przyjetej formuly usta-
wowej*, nie zdecydowat si¢ od razu wprowadzi¢ tego rozwigzania. Nie
bez znaczenia pozostaje tu najgorsza od lat kondycja finansow publicznych
1 istotne powigzanie systemow emerytalno-rentowych z coroczng pokazng
dotacja budzetows.

4 Dane uzyskane z ZUS i KRUS, stan na koniec wrze$nia 2025 .

4 Ustawa wprowadza wskaznik 25% w catym tekscie, a art. 13 obniza go do 15%
w pierwszych dwoch latach realizacji §wiadczen. Zob. art. 13 ustawy nowelizujacej emery-
tury i renty z FUS.
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Zarowno ustawodawca, jak i organy rentowe powinny monitorowac wdra-
zanie reformy, analizowac jej skutki oraz pozostawa¢ otwarte na ewentualne
korekty legislacyjne. Kluczowe jest zapewnienie odpowiedniej informacji
i wsparcia beneficjentom. O powaznym niedostatku informacyjnym $§wiadczy
realizacja prawa do §wiadczen. W ZUS blisko potowa ztozonych wnioskow
otrzymuje decyzj¢ odmowna, przede wszystkim z powodu przekroczenia
ustawowego limitu, o wystgpowaniu ktorego w wickszosci przypadkow
wnioskodawcy nawet nie wiedzg.
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Glosa do wyroku
Naczelnego Sadu Administracyjnego
z 5 grudnia 2024 r., 111 FSK 1131/23*

Prowadzenie gospodarstwa rolnego
przez okres co najmniej 5 lat jako warunek
zwolnienia z podatku od czynnosci cywilnoprawnych

Teza: Jednym z warunkow koniecznych do skorzystania ze zwolnienia
od podatku od czynnosci cywilnoprawnych, dotyczacych samego gospo-
darstwa rolnego, jest prowadzenie przez nabywcow gospodarstwa rolnego,
utworzonego badz powigkszonego na skutek danej transakcji, przez 5 lat od
dnia nabycia nieruchomosci rolne;j.

Uwagi wstepne

Wyrok Naczelnego Sadu Administracyjnego odnosi si¢ do do$¢ istotne;j
kwestii, jaka jest wymog prowadzenia gospodarstwa rolnego przez okres co
najmniej 5 lat. Musi on zosta¢ spelniony, aby podatnik mogt skorzystaé ze
zwolnienia w podatku od czynnos$ci cywilnoprawnych! w zwigzku z naby-
ciem w drodze umowy sprzedazy gruntow rolnych. Glosowane orzeczenie
utrwala stanowisko NSA, zgodnie z ktorym przestanka prowadzenia gospo-
darstwa rolnego zostaje zrealizowana wowczas, gdy jest ono prowadzone
przez okres co najmniej 5 lat od dnia nabycia z niepomniejszonym areatem

* Wyrok wraz z uzasadnieniem zostal opublikowany w LEX nr 3815023.
' Art. 9 pkt 2 ustawy z 9 wrze$nia 2000 r. o podatku od czynno$ci cywilnoprawnych
(tj. Dz.U. 2 2024 r., poz. 295; dalej: ustawa o podatku od czynnosci cywilnoprawnych).

PPR 2(37), 2025: 249-261. © The Author(s). Published by Adam Mickiewicz University Press, 2025
Open Access article, distributed under the terms of the CC licence (BY, https://creativecommons.org/licenses/by/4.0/deed.en).
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gruntow?. Nalezy zauwazy¢, ze w dotychczasowym orzecznictwie uzna-
wano, iz podatnik podatku od czynno$ci cywilnoprawnych nie traci prawa
do zwolnienia w sytuacji, gdy w okresie 5 lat po nabyciu gruntu, na skutek
ktorego doszto do powigkszenia gospodarstwa rolnego, dokona sprzedazy
dziatki gruntu wchodzacej w sktad tego gospodarstwa, pod warunkiem ze
powierzchnia gospodarstwa nie ulegnie zmniejszeniu ponizej 11 ha’.

1. Stanowisko Naczelnego Sadu Administracyjnego

Glosowanym wyrokiem NSA, w zwigzku ze skargg wniesiong przez
dyrektora Izby Administracji Skarbowej (IAS), uchylit wyrok Wojewodz-
kiego Sadu Administracyjnego w Warszawie z 25 kwietnia 2023 r. (sygn. akt
1T SA/Wa 2502/22). W skardze kasacyjnej dyrektor IAS stwierdzit, ze WSA
w Warszawie naruszyl przepisy prawa materialnego majace wptyw na wynik
sprawy przez bledna wyktadnie art. 9 pkt 2 ustawy o podatku od czynnosci
cywilnoprawnych. Polegata ona na uznaniu, ze podatnik podatku od czyn-
no$ci cywilnoprawnych nie traci uprawnienia do skorzystania ze zwolnienia
podatkowego w sytuacji, gdy w okresie 5 lat po dokonaniu nabycia i na
jego skutek utworzenia lub powiekszenia gospodarstwa rolnego dokona
sprzedazy dziatki gruntu wchodzacej w sktad tego gospodarstwa, o ile jego
wielko$¢ nie ulegnie zmniejszeniu ponizej 11 ha. W ocenie dyrektora IAS
uzyskanie i zachowanie prawa do powyzszej preferencji podatkowej zalezy
od prowadzenia nowo utworzonego lub powigkszonego gospodarstwa rol-
nego w niezmienionej wielkosci przez okres 5 lat od dnia nabycia gruntow.
Oznacza to, ze gdy dochodzi do zbycia czesci gruntow wchodzacych w sktad
gospodarstwa przed uptywem 5 lat od dnia nabycia, zasadne jest uznanie, ze
doszto do utraty prawa do skorzystania ze zwolnienia podatkowego.

Naczelny Sad Administracyjny uznat za zasadny zarzut naruszenia przez
WSA w Warszawie przepiséw art. 9 pkt 2 ustawy o podatku od czynnosci
cywilnoprawnych poprzez jego btedng wyktadni¢. Wskazal na kumulatyw-

2 Wyrok NSA z 20 listopada 2024 r., sygn. akt ITI FSK 286/24, LEX nr 3786707; wyrok
NSA z 14 listopada 2024 r., sygn. akt III FSK 231/22, LEX nr 3756963.

3 Orzeczenia odnosza si¢ zarowno do zwolnienia uregulowanego w art. 9 pkt 2 usta-
wy o podatku od czynno$ci cywilnoprawnych, jak i art. 4 ust. 1 pkt 1 ustawy z 28 lipca
1983 r. 0 podatku od spadkow i darowizn (t.j. Dz.U. z 2024 r., poz. 1837). Por. wyrok NSA
z 25 kwietnia 2024 r., sygn. akt III FSK 231/22, LEX nr 3756963; wyrok NSA z 22 czerwca
2022 r., sygn. akt III FSK 345/22, LEX nr 3371112; wyrok WSA we Wroctawiu z 17 grudnia
2024 r., sygn. akt I SA/Wr 522/24, LEX nr 3831373; wyrok WSA w Opolu z 10 maja 2023 r.,
sygn. akt I SA/Op 93/23, LEX nr 3565502; wyrok WSA w Gdansku z 14 grudnia 2021 r.,
sygn. akt I SA/Gd 1018/21, LEX nr 3273254.
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ne przestanki zastosowania omawianego zwolnienia, a wigc: koniecznosc¢
zawarcia umowy sprzedazy gruntow stanowigcych gospodarstwo rolne
w rozumieniu przepisé6w o podatku rolnym, wraz z bedacymi ich cze$ciami
sktadowymi; konieczno$¢ utworzenia lub powigkszenia gospodarstwa rol-
nego w wyniku dokonania czynnosci sprzedazy; wymog, aby powierzchnia
gospodarstwa rolnego utworzonego lub powstatego w wyniku powigkszenia
nie byta mniejsza niz 11 ha ani wigksza niz 300 ha; wymog prowadzenia
przez nabywce gruntdow utworzonego lub powigkszonego gospodarstwa
przez okres co najmniej 5 lat od dnia nabycia; spelnienie warunkow doty-
czacych przyznania pomocy de minimis w rolnictwie. NSA zaakcentowat,
ze w przypadku spetnienia przestanki prowadzenia gospodarstwa rolnego
ustawodawca postuzyt si¢ sformutowaniem ,,oraz gospodarstwo to”, co ozna-
cza, ze chodzi o wszystkie te grunty, ktére wchodzity w jego sktad w chwili
jego utworzenia lub powstate w wyniku jego powiekszenia. Podkreslit przy
tym, ze postuzenie si¢ spojnikiem ,,oraz” przed zwrotem ,,gospodarstwo to”
dodatkowo wzmacnia t¢ przestanke. Wedle Sadu oznacza to, ze gospodar-
stwo rolne powinno by¢ prowadzone przez nabywce przez okres co najmnigj
5 lat od dnia nabycia z niepomniejszonym arealem gruntow, a jezeli w wy-
mienionym okresie nastapi powigkszenie, to w jego wyniku powierzchnia
gospodarstwa nie moze przekroczy¢ 300 ha.

Dodatkowo Sad siggnat do wyktadni celowosciowej, odwotujac sie do
uzasadnienia projektu do ustawy z 25 czerwca 2015 r. 0 zmianie ustawy o sa-
morzadzie gminnym oraz niektorych innych ustaw?, z ktorego wynika, ze ce-
lem wprowadzenia zwolnienia byto zapobiezenie rozdrobnieniu gospodarstw
rolnych, dla jak najefektywniejszego wykorzystania istniejgcych w Polsce
terenow rolniczych, natomiast jego adresatami miaty by¢ osoby tworzace lub
powigkszajace gospodarstwa rolne. Wobec tego NSA podkreslil, ze wskazany
cel gospodarczy moze zosta¢ osiggniety jedynie, gdy nowo utworzone albo
powickszone gospodarstwo wykazuje pewng trwatos$¢. Dlatego tez usta-
wodawca obwarowat analizowane zwolnienie zastrzezeniem prowadzenia
gospodarstwa przez nabywce przez okres co najmniej 5 lat od dnia nabycia.
Sad zwrocit uwage, ze wprawdzie powierzchnia gospodarstwa rolnego nadal
jest nie mniejsza niz 11 ha, jest ono prowadzone przez skarzacych, jednak
nie obejmuje juz gruntdw tworzacych gospodarstwo powstate w wyniku
jego powickszenia na dzien nabycia (14 grudnia 2017 r.). Podkreslit, ze
wyktadnia jezykowa i celowo$ciowa przepisu art. 9 pkt 2 ustawy o podatku

4 Ustawa z 25 czerwca 2015 r. 0 zmianie ustawy o samorzadzie gminnym oraz niektorych
innych ustaw (Dz.U. poz. 1045).
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od czynnosci cywilnoprawnych dokonana w sposob $cisty prowadzi do
konstatacji, ze jedng z przestanek skorzystania z omawianego zwolnienia
jest prowadzenie utworzonego badz powigkszonego gospodarstwa rolnego
przez 5 lat od dnia nabycia nieruchomosci rolnej. Tym samym zbycie przez
podatnikdéw gruntow rolnych stanowigcych czes¢ wezesniej powigkszonego
gospodarstwa rolnego powoduje utratg prawa do zwolnienia.

Ponadto NSA stwierdzit, ze przy dokonywaniu wyktadni jezykowe;j
art. 9 pkt 2 ustawy o podatku od czynnosci cywilnoprawnych nie sposéb
przyjac stanowiska sadu I instancji, zgodnie z ktérym zmiana powierzchni
prowadzonego gospodarstwa rolnego — jak dlugo miesci si¢ ona w przedziale
wyznaczonym przez prawodawce (jest nie mniejsza niz 11 ha i nie wigksza
niz 300 ha) — nie moze skutkowac¢ utratg zwolnienia. Nie zgodzit si¢ takze ze
stanowiskiem, ze skoro zwolnienie stanowi instrument przebudowy struktury
agrarnej, to cel ten moze by¢ i jest realizowany takze przez obrét nierucho-
mos$ciami rolnymi w okresie 5 lat od utworzenia gospodarstwa rolnego Iub
jego powickszenia, jak dlugo spetnione sa oczekiwania prawodawcy wobec
powierzchni takich gospodarstw.

2. Ocena stanowiska
Naczelnego Sadu Administracyjnego

Oceniajac stanowisko NSA, nalezy zwroci¢ uwage, ze w celu skorzystania
z omawianej preferencji musi doj$¢ do nabycia gruntow w drodze umowy
sprzedazy, stanowigcych gospodarstwo rolne w rozumieniu przepisoOw
o podatku rolnym, pod warunkiem ze w wyniku dokonania tej czynno$ci
zostanie utworzone lub powigkszone gospodarstwo, a jego powierzchnia
bedzie si¢ miescita w normatywnie wskazanej wielkosci, oraz gospodar-
stwo to bedzie prowadzone przez nabywce przez okres co najmniej 5 lat
od dnia nabycia. Kluczowe wobec tego jest wlasciwe rozumienie terminu
»gospodarstwo rolne”. Ustawodawca odsyta wprost do przepiséw ustawy
o podatku rolnym. Oznacza to, ze za gospodarstwo rolne uwaza si¢ obszar
gruntow sklasyfikowanych w ewidencji gruntéw i budynkow jako uzytki
rolne, o facznej powierzchni przekraczajacej 1 ha lub 1 ha przeliczeniowy,
stanowigcych wtasno$¢ lub znajdujacych si¢ w posiadaniu osoby fizycznej,
osoby prawnej albo jednostki organizacyjnej, w tym spotki, nieposiadajacej
osobowosci prawnej’. Nalezy zatem zauwazy¢, ze grunty, ktore spetniaja

5 Art. 2 ust. 1 ustawy z 15 listopada 1984 r. o podatku rolnym (t.j. Dz.U. z 2025 r.,
poz. 1344).
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przestanke powierzchniowa, powinny stanowi¢ wtasnos$¢ osoby fizycz-
nej, osoby prawnej, jednostki organizacyjnej nieposiadajacej osobowosci
prawnej, w tym spotki, lub znajdowac¢ si¢ w posiadaniu tychze podmiotow.
Tym samym do ustalenia warunku powierzchniowego brane sg pod uwage
wszystkie grunty stanowiace wlasnos$¢ lub znajdujace si¢ w posiadaniu za-
interesowanego podmiotu. W tym kontekscie warto zauwazy¢, ze pomigdzy
gruntami wchodzacymi w sktad gospodarstwa rolnego nie musi wystgpowac
wigz ekonomiczna®. Jedynym bowiem kryterium uznania, na tle przepisow
ustawy o podatku rolnym, czy mamy do czynienia z gospodarstwem rolnym,
jest przekroczenie powierzchni 1 ha lub 1 ha przeliczeniowego. Przez sam
fakt dysponowania gruntami oznaczonymi w ewidencji gruntow i budynkow
jako uzytki rolne podmiot nimi wladajacy staje si¢ zatem automatycznie
,posiadaczem” gospodarstwa rolnego.

Nalezy podkresli¢, ze jedng z przestanek skorzystania ze zwolnienia,
o ktorym mowa w art. 9 pkt 2 ustawy o podatku od czynnosci cywilno-
prawnych, jest prowadzenie gospodarstwa rolnego (w wyniku utworzenia
lub powigkszenia) przez okres co najmniej 5 lat od dnia nabycia gruntow.
Zasadniczym problemem jest tu prawidlowe rozumienie normatywnego
sformutowania ,,...gospodarstwo to bedzie prowadzone przez nabywce...”.
Problem ten poteguje fakt, Ze na gruncie prawa podatkowego ustawodawca
nie powigzat posiadania gruntow sklasyfikowanych w ewidencji gruntow
i budynkoéw jako uzytki rolne, stanowiacych gospodarstwo rolne, z wy-
mogiem prowadzenia dziatalno$ci rolniczej’. Oznacza to, ze wlasciciel lub
posiadacz takich gruntéw nie musi zajmowac si¢ produkcja rolng, aby grunty
te tworzyly gospodarstwo rolne.

Sam termin ,,prowadzenie” jest rzeczownikiem odczasownikowym
pochodzacym od stowa ,,prowadzi¢”. W Stowniku jezyka polskiego ma ono
az 14 znaczen, przy czym w kontekscie prowadzenia gospodarstwa rolnego
nalezatoby rozumie¢ je jako ,,wykonywa¢, kontynuowacé jakas czynnosé,
dziatalnos¢™®. NSA w glosowanym wyroku musiat zatem zmierzy¢ si¢

¢ Szerzej na temat gospodarstwa rolnego: L. Etel, Definicja gospodarstwa rolnego
w podatku rolnym — problemy praktyczne, w: M. Poptawski (red.), Podatki i oplaty lokalne
w praktyce, Warszawa 2008, s. 36-38; K. Gawronska, Gospodarstwo rolne w ustawie o po-
datku rolnym, ,,Przeglad Podatkow Lokalnych i Finanséw Samorzadowych” 2009, nr 4;
Z. Czajka, Pojecie gospodarstwa rolnego na gruncie przepisow prawa podatkowego. Wybrane
zagadnienia, w: A. Krukowski (red.), Pobor podatkow samorzgdowych, Lublin 2012, s. 99 i n.

7 M. Burzec, Podatek rolny, w: P. Smolen (red.), Opodatkowanie rolnictwa w Polsce.
Weryfikacja zatozen. Perspektywa zmian, Warszawa 2018, s. 367-370.

8 Stownik jezyka polskiego PWN, https://sjp.pwn.pl/slowniki/prowadzi%C4%87.html
[dostep: 10.10.2025].
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z odpowiedzig na pytanie, czym jest prowadzenie gospodarstwa rolnego
w rozumieniu przepisow o podatku rolnym przez co najmniej 5 lat, przy
zatozeniu, ze ustawodawca nie wymaga, aby grunty wchodzace w jego sktad
byly zwigzane z prowadzong dziatalnos$cia rolniczg. Na gruncie ustawy
o podatku rolnym definicja dziatalnosci rolniczej shuzy jedynie temu, aby
moc wskazaé, czy grunty stanowiagce uzytki rolne zostaty zajete na prowa-
dzenie dziatalno$ci gospodarczej innej niz dziatalno$¢ rolnicza. Grunty takie
beda bowiem opodatkowane podatkiem od nieruchomosci, a nie podatkiem
rolnym. Trudno$ci interpretacyjne moze zatem rodzi¢ sformutowanie ,,pro-
wadzenie gospodarstwa rolnego”. Teoretycznie powinno by¢ ono rozumiane
jako prowadzenie dziatalnosci rolniczej na gruntach wchodzacych w sktad
gospodarstwa rolnego.

Jednak w praktyce moze to by¢ trudne do weryfikacji, a przypadki, gdy na
gruncie prawa podatkowego podatnik traci przyznane mu prawa, poniewaz
na uzytkach rolnych nie prowadzi dziatalno$ci rolniczej, prawie nie wyste-
puja. Dlatego zdarza si¢, ze przestanke prowadzenia gospodarstwa rolnego
uznaje si¢ za spetniona, gdy dany podmiot posiada grunty rolne o wymaganej
normatywnie powierzchni. Sytuacja taka nierzadko ma miejsce nawet, gdy
intensywno$¢ podejmowanych czynno$ci mieszczacych si¢ w definicji dzia-
alnosci rolniczej jest bliska zeru. NSA stusznie zauwazyt, odnoszac si¢ do
wyktadni jezykowej, ze w celu skorzystania ze zwolnienia, o ktorym mowa
w art. 9 pkt 2 ustawy o podatku od czynnosci cywilnoprawnych, gospodarstwo
rolne powinno by¢ prowadzone przez nabywce przez okres co najmniej 5 lat
od dnia nabycia z niepomniejszonym arealem gruntow.

Nalezy zauwazy¢, ze analiza jezykowa danego przepisu prawa stanowi
punkt wyjs$cia wyktadni prawa i zakresla jednocze$nie jej granice’. Stad do-
konujac wyktadni prawa i siggajac przy tym po inne niz jezykowa metody,
trzeba pamigtac, ze ich wynik musi si¢ mie$ci¢ w jezykowym znaczeniu stow
tworzacych dany przepis prawa'’. W glosowanym wyroku NSA zasadnie
zwrocil uwage na to, ze ustawodawca w kontekscie wymogu prowadzenia
gospodarstwa rolnego postuzyt sie sformutowaniem ,,oraz gospodarstwo
to”. Nalezy to zatem interpretowa¢ w ten sposob, ze grunty w wyniku
nabycia musza utworzy¢ lub powigkszy¢ gospodarstwo rolne, natomiast
sformutowanie ,,gospodarstwo to” trzeba rozumie¢ jako byt, ktory sktada
si¢ z sumy gruntdw o konkretnej powierzchni ustalonej ostatecznie przez

% Szerzej: B. Brzezinski, Podstawy wyktadni prawa podatkowego, Gdanisk 2008, s. 39
i n.; R. Mastalski, Interpretacja prawa podatkowego: zrodta prawa podatkowego i jego
wyktadnia, Wroctaw 1989, s. 94 i n.

10 Wyrok NSA z 14 kwietnia 2024 r. sygn. akt: FSK 143/04, LEX Nr 135378.
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ich nabycie celem utworzenia lub powickszenia gospodarstwa rolnego (jak
ma to miejsce w przedmiotowej sprawie). Nie zastuguje wigc na aprobate
ani dotychczasowe stanowisko judykatury'!, ani doktryny, zgodnie z ktérym
wymog prowadzenia gospodarstwa rolnego odnosi si¢ tylko do tych gruntow,
ktore zostaty nabyte ze zwolnieniem od podatku. Wskazuje sie, ze podatnik
checacy zachowaé prawo do zwolnienia zobowigzany jest do prowadzenia
gospodarstwa rolnego obejmujacego calos¢ majatku stanowigcego przedmiot
umowy sprzedazy. Jednoczesnie zbycie innej nieruchomosci, ktora nie pod-
legata zwolnieniu, nie powinno negatywnie wplynac¢ na prawo podatnika do
zastosowania tej preferencji podatkowej. Za takim stanowiskiem w ocenie
doktryny przemawia widoczna ,,niezreczno$¢ jezykowa” uzyta w kontekscie
przestanki prowadzenia gospodarstwa i zwrotu ,,oraz gospodarstwo to”'2.
Odnoszac si¢ do tego stanowiska, warto zauwazy¢, ze przy dokonywaniu
wyktadni jezykowej art. 9 pkt 2 ustawy o podatku od czynnosci cywilno-
prawnej kluczowe znaczenie majg trzy fragmenty przepisu prawa. Pierwszy
to: ,,pod warunkiem ze w wyniku dokonania czynnos$ci zostanie utworzone
lub powigkszone gospodarstwo rolne”. Przywotana cz¢$¢ przepisu stanowi
zdanie podrzedne warunkowe. Wprowadzajac je do konstrukcji omawiane-
go zwolnienia, ustawodawca okre$lit warunek konieczny do spehienia dla
zdania nadrzednego. Z treséci art. 9 pkt 2 ustawy o podatku od czynnosci
cywilnoprawnej wynika, ze zdanie nadrzedne to: ,,zwalnia si¢ od podatku
nastgpujace czynnosci cywilnoprawne: sprzedaz wiasnosci gruntow, stano-
wigcych gospodarstwo rolne w rozumieniu przepiséw o podatku rolnym,
wraz z bedacymi ich cze¢$cig sktadowa drzewami i innymi ro$linami”.
Drugi fragment to: ,,a powierzchnia gospodarstwa rolnego utworzonego
lub powstatego w wyniku powiekszenia bedzie nie mniejsza niz 11 ha i nie
wigksza niz 300 ha”. Nalezy zauwazy¢, ze ustawodawca za pomocg spdjnika
,»a~ wprowadzit kolejny warunek. Celem wprowadzenia tego spojnika byto
potaczenie nastepujacych po sobie dwoch zdan podrzednych warunkowych.
Odnoszac to do tresci analizowanego przepisu, mozna stwierdzié, ze bedzie

' Wyrok NSA z 25 kwietnia 2024 1., sygn. akt ITl FSK 231/22, LEX nr 3756963; wyrok
NSA z 22 czerwca 2022 r., sygn. akt III FSK 345/22, LEX nr 3371112.

12 Wprawdzie cytowane tu stanowisko doktryny w gtéwnej mierze odnosi si¢ do zwolnie-
nia zawartego na gruncie podatku od spadkow i darowizn, jednak tres¢ przepisow regulujacych
preferencj¢ podatkowa jest taka sama zaréwno na gruncie ustawy o podatku od czynnoSci
cywilnoprawnych, jak i podatku od spadku i darowizn. Por. J. Mikotajczyk, I. Nowak, Zna-
czenie cywilistyczne pojecia ,, gospodarstwo rolne” dla potrzeb zwolnienia z ustawy o podatku
od spadkéw i darowizn, ,,Kwartalnik Prawa Podatkowego” 2023, nr 2, s. 57; P. Smolen,
w: K. Winiarski, S. Bogucki, G. Liszewski, P. Smolen, J. Szczygielski, Podatek od spadkow
i darowizn. Komentarz, Warszawa 2021, s. 178-179.
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to wymog utworzenia lub powigkszenia gospodarstwa rolnego w wyniku
nabycia gruntow oraz spekienie kryterium minimalnej i maksymalne;j
powierzchni.

Trzeci fragment to: ,,oraz gospodarstwo to bedzie prowadzone przez
nabywce...”. Zastosowany tu przez ustawodawce spojnik ,,oraz”” wprowadza
trzeci warunek laczny. Uzyte sformutowanie ,,gospodarstwo to” zawiera
zaimek wskazujacy, ktéry odnosi si¢ do gospodarstwa powickszonego —
powstatego po dokonaniu czynnosci prawnej — umowy sprzedazy.

Reasumujac, tres¢ przepisu prawa regulujagca omawiang preferencje jest
ztozona, warunkowa i kumulatywna. Zabieg dokonany przez ustawodawce
polegajacy na wprowadzeniu spdjnikow ,,a” i ,,oraz” przed kolejnymi zda-
niami powoduje de facto, ze mamy do czynienia z niezbednymi do spetienia
kumulatywnymi warunkami. Wskazuje na to istnienie zdania podrzednego
warunkowego, zaczynajgcego si¢ od sformutowania ,,pod warunkiem, ze...”.
Oznacza to, ze po spelnieniu nastepujacych po tym zdaniu kolejnych dwoch
warunkow, przed ktorymi wystepuja spojniki ,,a” i ,,0raz”, wystapi okreslony
skutek prawny w postaci zwolnienia. Nie powinno zatem budzi¢ watpliwosci,
ze zaimek ,,gospodarstwo to” dotyczy calego gospodarstwa po dokonaniu
czynno$ci cywilnoprawnej, ktore obejmuje zarowno nabyte, jak i1 juz po-
siadane grunty. Trafnie zwrécil na to uwage w glosowanym wyroku NSA:
,ustawodawca uzyt zwrotu »oraz gospodarstwo to«, co oznacza, ze chodzi
o wszystkie te grunty, ktére wchodzity w jego sktad w chwili jego utworzenia
lub powstate w wyniku jego powigkszenia (nie mniej niz 11 ha i nie wigcej
niz 300 ha). Uzycie spojnika »oraz« przed zwrotem »gospodarstwo to« do-
datkowo wzmacnia ten warunek”. Nalezy w tym przypadku doprecyzowac,
ze spojnik ,,oraz” nie tyle wzmacnia warunek, ile wprowadza go. Stad tez,
wbrew wczesniejszemu stanowisku judykatury, ustawodawca nie musiat
wskazywac w przepisie prawnym, czy wymog prowadzenia przez okres
5 lat dotyczy gospodarstwa ,,w catosci”, czy ,,w stanie niepomniejszonym”.

Trudno podziela¢ prezentowane w judykaturze i doktrynie stanowisko,
zgodnie z ktorym sformutowanie ,,gospodarstwo to” nalezaloby odnosi¢
wylgcznie do nabytych gruntéow stanowigcych gospodarstwo rolne w ro-
zumieniu przepisoOw o podatku rolnym. Skutkowaloby to przyjeciem, ze
warunek prowadzenia gospodarstwa rolnego przez okres 5 lat dotyczy
jedynie tych gruntow, ktore skorzystaty ze zwolnienia podatkowego. Taka
argumentacja jest jednak nieprawidtowa i zostata stusznie odrzucona przez
NSA w glosowanym wyroku. Ustawodawca, odwotujac si¢ do ,,sprzedazy
wlasnosci gruntow stanowiacych gospodarstwo rolne w rozumieniu prze-
pisow o podatku rolnym”, zamierzat ograniczy¢ zakres preferencji podat-
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kowej wytacznie do nieruchomosci, ktoérych powierzchnia przekracza 1 ha
przeliczeniowy lub 1 ha fizyczny. Warunek, zgodnie z ktérym zwolnieniu
podlegaja jedynie grunty stanowigce gospodarstwo rolne, wyklucza zatem
mozliwos¢ zastosowania tej preferencji do gruntow o powierzchni mniejszej
niz 1 ha. Jest to zamierzony zabieg ustawodawcy, szczeg6lnie widoczny
w kontekscie celu wprowadzonego zwolnienia, o czym bedzie mowa ponize;.
Proba powigzania sformutowania ,,sprzedazy wtasnosci gruntow, stano-
wigcych gospodarstwo rolne w rozumieniu przepisow o podatku rolnym”
z obowigzkiem prowadzenia gospodarstwa rolnego przez okres 5 lat poprzez
odwotanie si¢ do zaimka w wyrazeniu ,,gospodarstwo to” jest zatem btedna.
Pomija ona bowiem ztozony, warunkowy i kumulatywny charakter przepisu
ustanawiajgcego zwolnienie.

W kontekscie stanu faktycznego przedmiotowej sprawy rozwazania te
nie powinny budzi¢ najmniejszych watpliwosci, zwtaszcza ze podatnik nabyt
grunty w celu powigkszenia juz istniejacego gospodarstwa rolnego. Wobec
tego za btgdng nalezy uzna¢ wyktadni¢ przyjeta zarowno przez podatnika,
jak 1 WSA w Warszawie, ze powierzchnia powigkszonego gospodarstwa rol-
nego w ciggu 5 lat od dnia nabycia moze ulec zmniejszeniu, o ile nie bgdzie
mniejsza niz 11 ha. Skoro warunkiem przyznania zwolnienia, jak miato to
miejsce w przedmiotowej sprawie, byto powigkszenie gospodarstwa rolnego,
to w tym kontekscie ustawowe sformutowanie ,,oraz gospodarstwo to bedzie
prowadzone” nalezy rozumie¢ jako stan, zgodnie z ktérym powierzchnia
gruntdw na dzien ich nabycia (celem powigkszenia gospodarstwa) bedzie
co najmniej taka sama (albo i wigksza) przez okres 5 lat. Sad stusznie zatem
stwierdzit, Zze zbycie przez podatnikow czgséci gruntéw rolnych stanowigcych
sktadnik wczesniej powigkszonego gospodarstwa skutkuje utratg prawa do
zwolnienia, zwlaszcza Ze interpretujac tres¢ art. 9 pkt 2 ustawy o podatku
od czynnosci cywilnoprawnych, postuzyt si¢ nie tylko wyktadnig jezykowa,
lecz takze — dla jej wzmocnienia — wyktadnig celowosciows.

Nalezy podkresli¢, ze wprawdzie wérdd rodzajow stosowanych wyktadni
pierwszenstwo ma wyktadnia jezykowa, jednak pozostate rodzaje moga zo-
sta¢ uzyte w celu wzmocnienia wyniku wyktadni jezykowej lub watpliwosci,
jakie si¢ w niej pojawig"’. Odnoszac si¢ do najnowszych zapatrywan judy-
katury, warto zauwazy¢, ze zasada pierwszenstwa wyktadni jezykowej nie
moze prowadzi¢ do konkluzji, iz podmiot interpretujgcy jest uprawniony do
catkowitego zignorowania i wyktadni systemowej, 1 funkcjonalnej w procesie

3 M. Zielinski, Wykladnia prawa. Zasady. Reguly. Wskazowki, Warszawa 2012, s. 57;

B. Brzezinski, Wykladnia celowosciowa w prawie podatkowym, ,Kwartalnik Prawa Podat-
kowego” 2002, nr 1, s. 18.
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interpretacji. Zasadnie wigc NSA, w celu wzmocnienia uzyskanego wyniku
przez zastosowanie wyktadni jezykowej, siegnat do wyktadni celowosciowe;.
Naczelny Sad Administracyjny, przypominajac, ze intencjg ustawodawcy
bylo zapobiezenie rozdrobnieniu gospodarstw rolnych oraz jak najbardziej
efektywne wykorzystanie istniejacych w Polsce terenéw rolniczych, zwrocit
uwagge, ze cel ten moze zosta¢ osiagniety, gdy powickszone gospodarstwo
rolne (jak ma to miejsce w przedmiotowej sprawie) cechuje sie trwatoscia,
przejawiajaca si¢ prowadzeniem go przez nabywce przez okres co najmnie;j
5 lat od dnia nabycia. Przy okazji warto nadmienié, czego Sad nie zaakcen-
towatl w uzasadnieniu glosowanego wyroku — ze przestanka prowadzenia
gospodarstwa rolnego przez okres co najmniej 5 lat, w powigzaniu z ustalong
przez ustawodawce minimalng powierzchnig gospodarstwa rolnego, stuzy
takze zapobieganiu spekulacyjnemu obrotowi gruntami rolnymi, w wyniku
ktorego sa one nierzadko nabywane do innych celow niz produkcja rolna'.
Sytuacja taka miata miejsce przed 1 stycznia 2016 r., gdy z przedmiotowego
zwolnienia korzystaly m.in. podmioty z branzy deweloperskiej. W odpo-
wiedzi na czgste stosowanie zwolnienia niezgodnie z intencjg ustawodawcy
wprowadzono szereg ograniczen, chociazby wskazujac na minimalng po-
wierzchnig¢ prowadzonego gospodarstwa rolnego wynoszacg 11 ha.

W tym kontekscie przyjecie zarowno stanowiska podatnika, jak i sagdu
I instancji, zgodnie z ktérym zmiana powierzchni prowadzonego gospodar-
stwa rolnego — jak dlugo miesci si¢ ona w przedziale wyznaczonym przez
prawodawce (czyli nie mniejsza niz 11 ha i nie wigksza niz 300 ha) — nie
wplywa negatywnie na utrat¢ prawa do zwolnienia, stawatoby w kontrze do
zamiaru ustawodawcy. NSA shusznie zatem zakwestionowal w glosowanym
wyroku zapatrywanie, iz cel, jakim jest przebudowa struktury agrarnej, moze
by¢ realizowany takze przez obrot nieruchomosciami rolnymi w okresie 5 lat
od utworzenia lub powickszenia gospodarstwa rolnego, jak dtugo spetnione
beda oczekiwania prawodawcy wobec powierzchni takiego gospodarstwa
(nie mniejsza niz 11 ha i nie wicksza niz 300 ha).

Na marginesie nalezy zauwazy¢, ze nie sposob podzieli¢ rowniez sta-
nowisko judykatury wyrazone we wczesniejszych wyrokach. Zgodnie
z nim uznanie, iz powierzchnia calego gospodarstwa rolnego nie moze ulec
zmniejszeniu w ciggu 5 lat, prowadziloby do ograniczenia mozliwosci za-
stosowania zwolnienia. Podnoszony argument wskazuje, ze takie podejscie

14 B. Kurant, Sprzedaz gospodarstwa rolnego w podatku od czynnosci cywilnoprawnych
w kontekscie ustawowego zwolnienia od podatku, ,,Doradztwo Podatkowe” 2015, nr 7,
s. 26-28.
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byloby sprzeczne z celem ustanowionego zwolnienia, poniewaz uniemozli-
wiatoby np. zamiang gruntéw lub ich scalenie, co ma znaczenie dla poprawy
struktury agrarne;j.

Trzeba podkresli¢, ze zamiarem ustawodawcy byto zapobiezenie dzie-
leniu gospodarstw na zbyt mate czgsci, na ktorych nie da si¢ efektywnie
prowadzi¢ dziatalno$ci rolniczej. Dlatego wskazano m.in. wymog okresle-
nia minimalnej powierzchni gospodarstwa. Tylko w wiekszych i spojnych
gospodarstwach mozliwe jest optymalne wykorzystanie dostepnych w Pol-
sce terenéw rolniczych. Bez znaczenia jest zatem fakt, jak ma to miejsce
w przedmiotowej sprawie, ze posiadane przez podatnikow gospodarstwo
rolne zostalo pomniejszone o zaledwie 0,31 ha. Nalezy bowiem zauwazy¢,
ze w wyniku takiej transakcji doszto do niepozadanego — z punktu widzenia
celu ustawodawcy — rozdrobnienia gruntow. Sytuacja taka ma miejsce, gdy
dochodzi do nadmiernego podzialu gospodarstw rolnych oraz gruntéw na
zbyt mate lub na tyle rozproszone dziatki, ze utrudnia to efektywne prowa-
dzenie dziatalnosci rolniczej. Zbywanie gruntow o niewielkiej powierzchni
(0,31 ha) wptywa zatem negatywnie na ogolng struktur¢ agrarng w Polsce.
Argument ten wzmacnia to, ze ustawodawca uzaleznit mozliwos¢ zastoso-
wania zwolnienia od tego, czy nabywane grunty stanowig gospodarstwo
rolne w rozumieniu ustawy o podatku rolnym. Oznacza to, ze zamierzat
on ograniczy¢ obrot nieruchomo$ciami rolnymi o powierzchni mniejszej
niz 1 ha lub 1 ha przeliczeniowy, poniewaz transakcje takie prowadza do
rozdrobnienia gruntow.

Wykluczenie mozliwosci skorzystania ze zwolnienia w przypadku na-
bycia gruntdw o powierzchni ponizej tego progu powinno skutkowaé ana-
logicznymi konsekwencjami podatkowymi rowniez przy ich zbywaniu. Po
pierwsze, prowadzi to bowiem do zmniejszenia powierzchni gospodarstwa
rolnego, a zamiarem ustawodawcy byto zachgcanie za pomoca instrumentow
fiskalnych do powigkszania areatu gruntdow rolnych. Po drugie, zbywanie
gruntéw o niewielkiej powierzchni, jak ma to miejsce w przedmiotowej
sprawie, prowadzi do rozdrobnienia gruntéw, a tym samym niweczy cel
przyswiecajacy wprowadzeniu przedmiotowej preferencji. Odebranie catego
zwolnienia w przypadku zbycia nawet niewielkiej czgsci gruntow w pew-
nym sensie moze peti¢ funkcje sankcji prewencyjnej, zniechgcajacej do
niepozadanego zachowania z punktu widzenia ustawodawcy.

Ponadto nalezy zwrdci¢ uwage, ze skoro omawiane zwolnienie podat-
kowe ma w pewnym stopniu przyczynic si¢ do poprawy struktury agrarnej
w Polsce, to jakiekolwiek czynnosci wpisujace si¢ w ten cel nie powinny
negatywnie wptywac na skorzystanie z preferencji. Instytucja scalenia, ktora
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zapobiega rozdrobnieniu gruntow, jest zbiezna z celem zmierzajacym do
poprawy struktury agrarnej. Sama procedura scalenia lub wymiany gruntow
prowadzona jest przez starostg, a wiec organ wladzy publicznej. Ponadto
uczestnik scalenia lub wymiany otrzymuje grunty o rownej wartos$ci sza-
cunkowej w zamian za grunty dotychczas posiadane. Warto przypomnie¢,
ze gdy wydzielenie gruntdw o rownej wartosci szacunkowej jest technicznie
niemozliwe lub gospodarczo nieuzasadnione, wowczas za rowng wartos¢
szacunkowg uwaza si¢ rowniez warto$¢ o roznicy nieprzekraczajacej 3%.

Przepisy ustawy o scaleniu i wymianie gruntéw dopuszczajg takze moz-
liwos¢, za zgodng wolg stron, wydzielenia gruntow o innej warto$ci szacun-
kowej przy zastosowaniu doptat'>. Nalezy zauwazy¢, ze czynnos$¢ scalenia
lub wymiany gruntow, nawet jezeli w ich wyniku dojdzie do niewielkiego
zmniejszenia powierzchni gruntow, stuzy poprawie struktury agrarnej w Pol-
sce 1 tym samym nie powinna rodzi¢ negatywnych skutkow podatkowych.
Utraty zwolnienia nie powinna tez powodowac¢ sytuacja, w ktorej dochodzi
do niezawinionego przez podatnika zmniejszenia powierzchni gospodarstwa
rolnego (np. w wyniku wywtlaszczenia gruntow stosownie do przepisow
ustawy o gospodarce nieruchomosciami'®). Natomiast jezeli powierzchnia
gospodarstwa rolnego ulegtaby zmniejszeniu w wyniku aktywnych dziatan
podatnika (np. zawarcia umowy darowizny, sprzedazy, zamiany lub zajecia
gruntu na dziatalno$¢ gospodarcza), bez watpienia powinno to skutkowac
utratg przyznanej preferencji. Nalezy bowiem podkresli¢, ze zwolnienie jest
prawem podatnika, a nie jego obowigzkiem. W zwigzku z tym, ze przedmiot
sporu odnosi si¢ do utraty preferencji podatkowej, niezasadne jest w tym
konteks$cie zastosowanie wyktadni rozszerzajace;.

Podsumowanie

W przedmiotowej sprawie bez watpienia WSA w Warszawie dopuscil sig
naruszenia prawa materialnego przez jego bledng wyktadnie, co miato istotny
wplyw na wynik sprawy. Zasadnie zatem NSA zgodnie z trescia art. 174
ustawy o postepowaniu przed sagdami administracyjnymi'” uznat, ze skarga
kasacyjna zastuguje na uwzglednienie. Na podstawie dokonanej wyktadni

15 Art. 8 ust. 2 oraz ust. 3 ustawy z 26 marca 1982 r. o scalaniu i wymianie gruntow
(tj. Dz.U. 2 2023 r., poz. 1197).

1 Ustawa z 21 sierpnia 1997 r. o gospodarce nieruchomos$ciami (t.j. Dz.U. z 2024 r.,
poz. 1145).

'7 Ustawa z 30 sierpnia 2002 r. o postgpowaniu przed sadami administracyjnymi
(tj. Dz.U. 2 2024 r., poz. 935).
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jezykowej, ktorej wynik zostat dodatkowo wzmocniony wyktadnig celowo-
sciowa, przestanka prowadzenia gospodarstwa rolnego przez co najmnie;j
5 lat, powigkszonego w wyniku nabycia w drodze umowy sprzedazy gruntow
rolnych, zostanie spetniona wylacznie woéwczas, gdy podatnik prowadzi je
przez normatywnie okreslony czas z niepomniejszonym areatem gruntow.

Po pierwsze, stanowisko takie wynika z prawidtowo przeprowadzone;j
wyktadni jezykowej. W jej wyniku NSA zasadnie uznal, ze skoro podatnik
nabywa grunty celem powigkszenia gospodarstwa rolnego, to przestanka
ustawowa prowadzenia takiego gospodarstwa zostanie spetniona, gdy jego
catkowita powierzchnia nie ulegnie pomniejszeniu. Na to, jak stusznie za-
uwazyt NSA, wskazuje postuzenie si¢ przez ustawodawce sformutowaniem
,»gospodarstwo to bedzie prowadzone” poprzedzone wymogiem nabycia
gruntow, w wyniku ktérego dojdzie do utworzenia lub powigkszenia go-
spodarstwa rolnego.

Po drugie, NSA stusznie wzmocnit wynik wyktadni jezykowej wyktadnig
celowosciowa, przypominajac, ze intencjg ustawodawcy byto zapobiezenie
rozdrobnieniu gospodarstw rolnych, a takze jak najbardziej efektywne wyko-
rzystanie istniejacych w Polsce terenow rolniczych. W zwiazku z tym NSA
trafnie zauwazyl, ze taki cel moze zostac osiagniety jedynie w sytuacji, gdy
powigkszone gospodarstwo rolne cechuje si¢ trwaloscig przejawiajacg si¢
prowadzeniem go przez okres co najmniej 5 lat od dnia nabycia.

Biorac pod uwage zasadno$¢ przytoczonych przez NSA argumentow,
glosowany wyrok zastuguje na aprobatg.

Marcin Burzec

e-mail: mburzec@kul.pl
ORCID: 0000-0003-3886-0068
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RECENZJE I NOTY RECENZYJNE

Antonio Jannarelli, Momenti e figure del diritto agrario tra No-
vecento e nuovo millennio, Cacucci Editore, Bari 2024, ss. 459

W ubiegtym roku ukazata si¢ praca jednego z najbardziej uznanych
agrarystow wloskich, profesora Antonio Jannarellego z Uniwersytetu Aldo
Moro w Bari. Jest to ksigzka nietypowa, gdyz zawiera eseje opublikowane
przez autora w roznych formach w okresie ostatnich 25 lat. Blizsze przyj-
rzenie si¢ jej tresci przekonuje jednak, ze zebranie ich i wydanie w jedne;j
ksiazce byto jak najbardziej zasadne. Nie jest ona prostym komentarzem do
zmieniajgcej si¢ legislacji rolnej. Pod tytulem ,,Momenty i postaci prawa
rolnego migdzy XX wiekiem a nowym tysigcleciem” zostaty zamieszczo-
ne poglebione refleksje teoretyczne o istotnych zmianach prawa rolnego,
zwlaszcza od drugiej potowy ubieglego wieku do dnia dzisiejszego, oraz
sylwetki wybitnych agrarystow, badaczy tego prawa.

Warto przynajmniej w nocie recenzyjnej przyblizy¢ polskiemu czytelni-
kowi tres¢ tej ksigzki. Juz w przedmowie autor przedstawia wiele oryginal-
nych mysli o zasadniczych elementach tych zmian. Warto je tu przytoczy¢,
poniewaz stanowig rodzaj syntezy esejow zawartych w tej ksigzce.

Autor w pierwszej kolejnosci wskazuje na przejscie od tradycyjnej go-
spodarki zorientowanej na produkt — co stanowito istote regulacji kodeksu
cywilnego z 1942 r. — do gospodarki zorientowanej na rynek jako konse-
kwencje otwarcia granic, zwigzanego najpierw z powstaniem Europejskiej
Wspolnoty Gospodarczej, a nastepnie Unii Europejskiej, oraz postepujacej
globalizacji rynkow. Skupienie uwagi na dziatalnosci rolniczej oraz zlozo-
nych funkcjach struktur stuzgcych jej prowadzeniu, zwlaszcza w kontekscie
wyjatkowej ochrony i promocji rolnikéw, uwypuklato ,,specyfike” prawa

PPR 2(37), 2025: 263-267. © The Author(s). Published by Adam Mickiewicz University Press, 2025
Open Access article, distributed under the terms of the CC licence (BY, https://creativecommons.org/licenses/by/4.0/deed.en).
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rolnego. Swiadczylo tez o jego ciaglosci, co byto rowniez wynikiem pogle-
bionej refleksji naukowcow.

Paradoksalnie — jak pisze autor — opdznienie sektora pierwotnego w pro-
cesie modernizacji w stosunku do innych sektoréw gospodarki doprowadzito
do silniejszej interwencji legislacyjnej, aby przyspieszy¢ ten proces. Mimo
roznych trudnos$ci doszto do transformacji wsi — przejscia od prymatu wila-
snos$ci ziemskiej do prymatu przedsigbiorstw rolnych. Niebagatelng role
w tym procesie i w dalszych przemianach odegrato ustawodawstwo (krajowe
i unijne), ale udzial w tym miata rowniez nauka dzigki swemu interdyscy-
plinarnemu podejsciu. Zwroécita ona uwage na ,,pluralistyczng tozsamos¢”
prawa rolnego, podejmujac zagadnienia srodowiskowe, a takze z zakresu
prawa zywno$ciowego. Miato to stuzy¢ potaczeniu kwestii zapewnienia
bezpieczenstwa zywnosciowego z bezpieczenstwem zywnosci, aby zapewnié
konsumentom odpowiednig ilo§¢ zdrowej zywnosci, a jednoczesnie zwrocié
uwagg na ochrong producentow rolnych w tancuchu rolno-zywnosciowym.

Nowe wyzwanie — jak pisze dalej autor — dla ktdrego prawo rolne jest
»zaawansowanym laboratorium do badania i ujawniania problemow”,
stanowi dzi§ kwestia zrownowazonego rozwoju, a stawka jest przysztosc¢
gatunku ludzkiego ze wzgledu na degradacje srodowiska i wyczerpywanie
si¢ zasobow. Wiaze si¢ z tym, z jednej strony, potrzeba zmiany paradygma-
tow rozwoju gospodarczego, z drugiej — podkreslenie roli §wiata rolniczego,
zwlaszcza rolnikow majacych przeciez najblizszy kontakt z ziemig, w roz-
wigzywaniu problemow wspotczesnego §wiata, przy zaangazowaniu calego
spoteczenstwa. W wyzwaniu tym stawka sa rowniez zdobycze wolnosci
i walka z nierdéwnos$ciami.

Ksigzka sktada si¢ z dwdch czesci. Pierwsza z nich zawiera wybrane
z bardzo bogatego dorobku eseje mowiace o zasadniczej ewolucji prawa
rolnego. Ich uktad w spisie tresci nie jest przypadkowy. Ujecie chronolo-
giczne pozwala uchwyci¢ podstawowe tendencje rozwoju prawa rolnego,
sci$le powigzanego z gltgbokimi zmianami historycznymi, spolecznymi
i ekonomicznymi, determinujacymi proces modernizacji wloskiego rol-
nictwa. Trudno odnie$¢ si¢ do wszystkich jedenastu opracowan, zwlaszcza
ze niektore z nich przypominaja objetoscia male rozprawy. Warto jednak
odnotowac te, ktore wykraczajg poza tematyke Scisle wloska, szczegolnie
jesli byty juz powotywane w polskiej literaturze.

Nalezy rozpocza¢ od eseju na temat zrodet prawa rolnego, ktore autor
rozpatruje ,,mi¢dzy starymi i nowymi paradygmatami” (Le fonti del diritto
agrario tra vecchi e nuovi paradigmi). Juz we wstepie zwraca uwage stwier-
dzenie, ze zmiany w zakresie zrodet zwigzane sg z samym ksztattowaniem si¢
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prawa rolnego, jego przedmiotem. Obecnie nalezatoby uwzgledni¢ relacje:
prawo i gospodarka, prawo i socjalnos¢ (socialita), prawo i terytorium oraz
prawo i czas. Uzasadnia to uyjmowanie zrodet prawa rolnego w uktadzie
rolnictwo a rynek oraz rolnictwo a terytorium. W podsumowaniu autor pisze
m.in. o kryzysie paradygmatu, na ktérym opiera si¢ wspotczesny pozytywizm
prawniczy. Z tym esejem koresponduje kolejny, dotyczacy prawa rolnego
miedzy profilem globalnym a lokalnym (/! diritto agrario tra profilo globale
e profilo locale: spunti sul metodo e sull’oggetto della ricerca), przy czym
agrarys$ci dziatajg na szczeblu lokalnym, ale nie moga rezygnowac z refleksji
o charakterze globalnym. Artykut ten zwraca rowniez uwagge na role badan
poréwnawczych'.

,,Od produktu rolnego do zywnosci” to temat kolejnego eseju, w ktérym
autor rozwaza tytutowe zagadnienie w kontekscie globalizacji systemow
rolno-zywno$ciowych i prawa rolnego (Dal prodotto agricolo all’alimento:
la globalizzazione del sistema agro-alimentare ed il diritto agrario). Cickawe
jest w nim spostrzezenie, ze prawo rolne jest zakorzenione w produkcji czy
szerzej — produkcyjnym zarzadzaniu terytorium, ktérego centrum stanowi
ziemia. Dlatego jest ono skoncentrowane na interesach podmiotéw gospo-
darczych, ktore t¢ dzialalno$¢ prowadza. Prawo zywnosciowe koncentruje
si¢ natomiast na interesach konsumentow. Nieredukowalno$¢ przedmiotu
wspotczesnego prawa rolnego do prawa zywnosciowego znajduje uzasad-
nienie w paradoksie, do ktorego doprowadzita industrializacja rolnictwa.
Ostatecznie prawo rolne wymyka si¢ z jednowymiarowej interpretacji,
sktaniajacej si¢ ku utozsamianiu rolnictwa wylgcznie z zywnoscia.

Niezmiernie cickawe sg rozwazania zawarte w eseju dotyczacym ksztal-
towania si¢ prawa rolnego (// divenire del diritto agrario italiano ed europeo
tra sviluppi tecnologici e sostenibilita) . Uwage zwraca w nim rozroznienie
trzech okres6w rozwoju tego prawa: od narodzin u schytku epoki walki
o przetrwanie do walki z glodem w XX wieku, od walki z glodem do walki
o0 podzial bogactwa w tancuchu rolno-zywnosciowym oraz okres bedace;j
obecnie przed nami walki o ocalenie planety i o habitat na miar¢ cztowie-
ka. Ten ostatni szczeg6lnie wyr6znia si¢ w stosunku do tych z przesztosci:
ochrona czlowieka i ochrona przyrody sa w nim nierozerwalnie zwigzane.
To do prawa rolnego nalezy wypetnienie konkretng trescig wyrazenia ,,zrow-
nowazony rozwoj rolnictwa”.

! Roli badan prawnoporéwnawczych w prawie rolnym dotyczy szerzej esej Compara-
zione e diritto agrario.
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Kwestia ta zostala szerzej przedstawiona niejako z drugiej strony, a mia-
nowicie zrownowazonego rozwoju srodowiska w rolnictwie, w eseju zaty-
tutowanym La sostenibilita ambientale nella e per [’agricoltura: problemi
e prospettive. Zamyka go jakze trafne stwierdzenie, ze ,,zrdwnowazone
rolnictwo, oprocz tego, ze stanowi centralny element zrownowazonego roz-
woju $§rodowiska, odgrywa strategiczng role w kontekscie bardziej ogdlnego
zréwnowazonego rozwoju catego systemu spoteczno-gospodarczego”.

Rozwazania przedstawione w eseju dotyczacym prawa rolnego w no-
wym tysigcleciu majg charakter szeroki i przekrojowy. Sg one rozpatrywane
w kontekscie skutkéw liberalizacji rynkéw i ujete w ramach trzech formut:
food safety, food security oraz sustainable agriculture (Il diritto agrario nel
nuovo millennio tra food safety, food security e sustainable agriculture).
Formuty te pozwalajg uchwyci¢ zardbwno napigcia, jak i elementy istotne
w obecnym prawie rolnym, a takze wskazuja podstawowe tendencje ewo-
lucyjne, okreslajace jego rozwdj w najblizszych dekadach. Z perspektywy
prawa rolnego obecna sytuacja uzasadnia — zdaniem autora — ponowne
zwrocenie uwagi na problemy zwiazane z ksztaltowaniem dziatalnosci
produkcyjnej w oparciu o zasady zrObwnowazonego rozwoju, W ujeciu wy-
magajacym powigzania regulacji lokalnych i globalnych.

Te czes¢ ksigzki zamyka obszerny esej napisany z okazji setnej rocznicy
powstania wloskiego czasopisma ,,Rivista di diritto agrario” (La ,,Rivista
di diritto agrario”; il diritto agrario e gli altri diritti). Jest on swoistym
podsumowaniem czy syntezg dotychczasowych rozwazan, ale ujetych na
tle rozwoju jednego z najbardziej znanych i szanowanych czasopism agra-
rystycznych na $wiecie. Autor pokazuje nie tylko wktad tego czasopisma
w rozwoj prawa rolnego, ale takze jego zmieniajace si¢ relacje z innymi
dziedzinami prawa oraz z innymi naukami. Zamieszczone w czasopi$mie
artykuty odzwierciedlaja etapy rozwoju tego prawa, od jego narodzin, przez
uwzglednienie kodeksu rolnego z 1942 r., Konstytucji z 1947 r., uwspoélno-
towienia i globalizacji, az po czasy wspoélczesne.

Druga czgs$¢ ksiazki jest poswigcona pamigci mistrzow wloskiego pra-
wa rolnego. Obejmuje ona opracowania dotyczace takich profesorow, jak:
Antonio Carrozza, Emilio Romagnioli, Giovanni Galloni, Paolo Grossi
i Luigi Costato. Nie stanowig one zwyktej biografii naukowej tych badaczy,
ale zawieraja charakterystyke postaci i dorobku w odniesieniu do czasow,
w ktorych tworzyli. Warto odnotowaé wypowiedz o profesorze Luigim
Costato dotyczaca jego roli w ewolucji prawa rolnego miedzy wiekiem XX
a nowym tysiacleciem (Luigi Costato nell’evoluzione del diritto agrario
tra Novecento e nuovo millennio), ktora doskonale wpisuje si¢ w tematyke
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prezentowanej ksiazki, zwlaszcza ze profesor utrzymywat bliskie relacje
z polskimi agrarystami.

Zdaniem autora profesor stanowit posta¢ o niewatpliwej wyjatkowosci
1 oryginalno$ci w poréwnaniu z innymi mistrzami tej dyscypliny — Carrozza,
Romagnolim i Gallonim. W przeciwienstwie do wymienionych swojg in-
tensywna i rozlegta dziatalnos¢ badawcza Luigi Costato taczyl, zwlaszcza
w pierwszych dekadach pracy akademickiej, z prowadzeniem dziatalnosci
gospodarczej jako przedsiebiorca rolny, zwtaszcza jako liczacy si¢ podmiot
krajowy w przemysle mtynarskim. Zapewne z tego wzgledu jego refleksja
agrarystyczna zawsze byla $cisle powiazana z rzeczywistosciag gospodarcza
i ze $wiadomoscia coraz bardziej ponadnarodowego wymiaru procesow
gospodarczych, ktore objety sektor pierwotny wiloskiej gospodarki. Profesor
przyczynit si¢ do rozszerzenia badan w dziedzinie prawa rolnego i otwarcia
ich na nowoczesno$¢. Spotecznos¢ agrarystow — jak pisze autor — nie moze
zaprzepascic tego dorobku, musi go wykorzystaé i kontynuowac, pamictajac
o0 jego naukach.

Juz to z koniecznosci bardzo skrétowe przytoczenie tresci recenzowane;j
ksigzki wskazuje, jak wazna dla rozwoju prawa rolnego jest poruszana w niej
problematyka. Oczywiscie prawnik agrarysta nie moze pomija¢ zagadnien
dogmatycznych, rozstrzygajacych problemy socjotechniczne zwiazane ze
stanowieniem i stosowaniem prawa, a takze dostosowywaniem go do wy-
mogow rzeczywistosci spoteczno-gospodarczej. Jednak z uwagi na szybko
zmieniajacy si¢ legislacje rolng w obliczu kolejnych wyzwan potrzebna jest
poglebiona refleksja teoretyczna. Daje ona odpowiedZ na pytanie, czym
obecnie jest prawo rolne, jaki jest jego przedmiot oraz granice. Znajdujemy
ja w prezentowanej ksigzce, stanowiacej takze znakomite zrodto inspiracji
do dalszych dociekan teoretycznych. Z tego wzgledu zarowno autorowi, jak
i wydawcy nalezg si¢ stowa uznania.

RomaN BubziNowski

e-mail: roman.budzinowski@amu.edu.pl
ORCID: 0000-0003-4218-3143
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Luigi Costato, Ferdinando Albisinni, Theodore Georgopoulos
(eds.), European and Global Food Law, 3™ ed., Wolters Kluwer
Italia, Milano 2025, ss. 921

W biezacym roku na wloskim rynku wydawniczym ukazalo si¢ trzecie
wydanie ksiazki o europejskim i globalnym prawie zywnosciowym. Pomyst
wydania tego rodzaju dzieta zrodzit si¢ juz dawno, bo przed kilkunastoma
laty. W 2012 r. zostato opublikowane obszerne opracowanie na temat europej-
skiego prawa zywnosciowego. Jego redaktorzy, Luigi Costato i Ferdinando
Albisinni, uzasadniajac powody jego wydania, pisali m.in. o roli rozporzadze-
nianr 178/2002 (tzw. ogdlnego prawa zywnosciowego) w integracji przepi-
sow dotyczacych zywnosci. Stworzylo ono ramy do interpretacji przepisow
w tej materii wydanych w r6znym czasie. W rezultacie europejskie prawo
zywnosciowe, zdaniem redaktorow, zmierza w strone zintegrowanego i syste-
mowego ujecia, w ktorym przepisy z poziomu wspolnotowego oraz przepisy
z poziomu krajowego i lokalnego sg $cisle powigzane, tworzac jednolity
model europejskiego prawa zywnosciowego. Publikacja tej ksigzki w jezyku
angielskim miala na celu popularyzacje¢ jej tresci w roznych panstwach'.

Juz po kilku latach, bo w 2016 r., pojawila si¢ potrzeba wznowienia tego
dzieta, ale ujetego w szerszej perspektywie i rozbudowanego o nowe tresci,
wykraczajace poza Europe. Swiadczy o tym juz sam tytut (,,Europejskie
i globalne prawo zywnosciowe”, podkreslajacy rosnacy wymiar globalny tej
dziedziny prawa. Przedmowa zatytutowana ,,Droga do $wiatowego prawa
zywno$ciowego” wskazuje kierunek zmian, a zarazem sygnalizuje czytel-
nikowi, ze — jak pisza redaktorzy — europejskie prawo zywnos$ciowe nie
ogranicza si¢ do Europy, ale jest pod wptywem i wptywa na prawo globalne.
Dlatego kazdy, kto chce pozna¢ europejskie prawo zywnosciowe, musi wzigé
pod uwagg powigzania miedzy tym prawem a globalnym prawem zywnos$cio-
wym. Z tego wzgledu po rozdziatach wprowadzajacych i ogdlnych znalazty
sie trzy rozdziaty na temat ,, Trendoéw w globalnym prawie zywnosciowym”,
dotyczace USA, Chin i Ameryki Lacinskie;j.

! Szerzej: K. Blazejewska, R. Budzinowski (rec.), European Food Law, red. L. Costato,
F. Albisinni, Wolters Kluwer Italia, Seggiano di Pioltello 2012, ,,Przeglad Prawa Rolnego”
2012, nr 1,s. 267 in.
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Z kolei w przedmowie do trzeciego wydania, napisanej przez Ferdinando
Albisinniego i Theodore’a Georgopoulosa?, zatytutowanej ,,Prawo zywno-
sciowe migdzy globalizacja a suwerenno$cia” autorzy zauwazajg rosngca
tendencje do dzielenia si¢ modelami i rozwigzaniami z systemami prawnymi
spoza Unii Europejskiej, skoro zrodta regulacji prawa rolno-zywnosciowego
w coraz wigkszym stopniu majg charakter europejski lub globalny. Pisza
0 pojawieniu si¢ wielopoziomowych ram, zasad 1 przepisow, odnoszacych si¢
do systemu rolno-zywnos$ciowego jako cato$ci, w ktorej poziomy globalny,
europejski i krajowy sa ze soba powigzane.

Kryzysy ostatnich lat zwigkszytly znaczenie bezpieczenstwa dostaw
zywnosci, a przez to sktonity do zwrdcenia uwagi na kwestie suwerennos$ci
zywno$ciowej. W efekcie w zakresie prawa rolno-zywno$ciowego pojawity
si¢ nowe tematy wychodzace poza produkcje, sprzedaz i konsumpcj¢ zyw-
nosci, a zwigzane ,,z pelnym cyklem zycia”. Z tego wzgledu to wydanie wy-
magalo uzupetienia o wspomniane nowosci. Znalazto to wyraz w strukturze
recenzowanego dziela, ktére wzbogacono o nowe rozdziaty, a krag autoréw
zostat rozszerzony o ekspertow prawa zywnosciowego pochodzacych z wielu
panstw o r6znych systemach prawnych. Juz ponaddwukrotnie wigksza liczba
stron, a takze liczba rozdziatow (59) swiadczy o znacznej rozbudowie tresci.

Ogdlne wprowadzenie zamyka si¢ w ramach dwoch tytutow: ,, Trendy
i §ciezki” (Trends and Pats) oraz ,,Wymiar pozaeuropejski” (The Extraeu-
ropean Dimension). Pierwszy z nich zawiera znane juz z poprzednich wy-
dan rozwazania dotyczace zasad i regut europejskiego i $wiatowego prawa
zywnosciowego (Principles and Rules of European and Global Food Law)
pidra L. Costato oraz nieco zmienione i rozbudowane rozwazania F. Albisin-
niego charakteryzujace droge do europejskiego i globalnego systemu prawa
zywnosciowego (The Path to the European and Global Food Law System).
Nowo$c¢ stanowi kolejny rozdziat Th. Georgopoulosa dotyczacy rozszerzenia
europejskiego i globalnego prawa zywnosciowego poza zywnos¢ (Expanding
European and Global Food Law System beyond Food). Autor zwraca uwage
na wielowymiarowy charakter europejskiego i globalnego prawa zywno-
sciowego, odnoszac t¢ ceche do przestrzeni (klastry produkeji zywnosci),
warto$ci niematerialnej (zywno$¢ jako dobro kultury) oraz polityki (relacja
konsument—obywatel).

Kolejny fragment ogdlnego wprowadzenia zawiera rozbudowane opra-
cowania na temat prawa zywnosciowego i jego réznych aspektow w wielu

2 Prof. Luigi Costato zmart we wrze$niu 2023 ., ale jako tworca idei i wspotautor tego
dzieta pozostat jednym z jego redaktorow.



270 Przeglad pismiennictwa

systemach prawnych poza Unig Europejska. Otwiera je szeroka prezenta-
cja amerykanskiego prawa zywnosciowego piora M.T. Robertsa. Kolejne
rozdziaty dotycza: zarzadzania bezpieczenstwem zywnosci w Chinach
(J. Sun), ustawodawstwa odnoszacego si¢ do zywnos$ci w Ameryce Lacin-
skiej (L. Gonzalez Vaqué i H.A. Muioz Urefia), doswiadczen Argentyny
w stanowieniu prawa w kontekscie kodeksu zywnosciowego (L.F. Pastorino
i H.H. Pilatti). Ten ostatni zawiera takze poréwnanie z do§wiadczeniami
Unii Europejskiej.

Z kolei dalsza, mozna by powiedzie¢ zasadnicza, merytoryczna czes$¢
dzieta obejmuje liczne rozdziaty (az 52) ujete w trzech sekcjach. Trudno
bytoby dokona¢ choc¢by ich wyliczenia. Z tego wzgledu nalezy poprzestac
na ogdlnej charakterystyce, zwracajac szczegolng uwage na dominujace
w tej czesci nowosci.

Pierwsza sekcja, okreslona jako ,,Ramy” (The Framework), skoncentro-
wana jest na prezentacji trendow, zasad i perspektyw prawa zywnos$ciowego.
Otwiera ja nowy rozdziat N. Fortina, w ktérym autor stara si¢ odpowiedzie¢
na pytanie, czy nauka moze by¢ neutralnym arbitrem w rozstrzyganiu sporow
handlowych. Oczywiscie nie mogty by¢ pominigte, znane z poprzednich
wydan, opracowania dotyczace przepisow migdzynarodowych w kontek-
scie prawa Unii Europejskiej (P. Borghi, rozdz. IX), relacji mi¢edzy prawem
rolnym a prawem zywnosciowym (L. Russo, rozdz. X), prawa konkurencji
w odniesieniu do prawa rolnego i prawa zywnosciowego (A. Jannarel-
li, rozdz. XI) czy wspolnej organizacji rynkow rolnych (S. Bolognini,
rozdz. XIII).

Zasygnalizowang w przedmowie problematyke suwerennosci zywno-
sciowej zawiera rozdzial XV opracowany przez L. Paoloni. Autorka pisze
w konkluzjach m.in., ze suwerenno$¢ zywnosciowa wychodzi od rzeczy-
wistych potrzeb terytorium, zamieszkujacych je oséb oraz réznych form
organizacji zycia spotecznego. Rowniez nowe w tym dziele sg rozdziaty
dotyczace produkeji rolno-zywnosciowej w kontekscie praw cztowieka
(G. Miribung, rozdz. XVIII), zywno$ci, religii i etyki (R. Saija, rozdz. XI1X)
czy jedzenia i rodzinnych wyborow (R. Musio, rozdz. XX). W tym ostatnim
autor zwraca uwagg na role edukacji zywieniowej. Nie jest ona juz wylacznie
zadaniem rodziny, ale takze szkoty, a szerzej — spotecznosci, czyli wszystkich
instytucji dziatajacych na danym obszarze.

Kolejna, najbardziej rozbudowana, sekcja recenzowanego dzieta jest
zatytutowana ,,Instytucje i zasady ogdlne” (Institutions and General Rules).
Otwiera ja, znane z poprzednich wydan, opracowanie A. Germano i E. Rook
Basile na temat definicji (Definitions of European Food Law, rozdz. XXIII).
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Autorzy twierdzaco odpowiadajg na pytanie, czy definicje zawarte w rozpo-
rzadzeniu 178/2002 pozwalaja na stworzenie systemu prawnego dotycza-
cego zywnosci (prawa zywnosciowego). Dominujg wszakze opracowania
dotyczace tematow stosunkowo ,,swiezych”. Warto, tytutem przykladu,
zwrdci¢ uwage na niektdre nowosci. F. Bruno i G. Russo Corvace podejmuja
zagadnienie $rodowiska i roznorodnosci biologicznej (Environment and
Bio-Diversity, rozdz. XXVI), podkreslajac zwigzek miedzy srodowiskiem
a zmianami klimatu. W konkluzji stwierdzaja m.in., ze cho¢ nadrzednym
celem jest przeciwdziatanie zmianom klimatu, to powinny by¢ rownoczes$nie
wdrazane strategie majace na celu dostosowanie do istniejgcej sytuacji.

Wypada rowniez odnotowa¢ rozwazania A. di Lauro dotyczgce neuro-
nauki, smakéw, komunikacji i zywnosci (Neurosciences, Flavours, Comu-
nication and Food, rozdz. XXXII), w ktorych autorka, majac na uwadze
neuromarketing, formuluje wyzwania dla prawa. W te nowosci wpisuje si¢
takze L. Bodiguel opracowaniem dotyczacym lokalnych systemow zywno-
sciowych w odniesieniu do doswiadczen francuskich (Food and Terroir:
Some Experiences in France, rozdz. XLIV). Sposrod autorow spoza Wtoch
warto tez zwroci¢ uwage na £.M. Sokotowskiego 1 jego rozwazania na temat
rozwigzywania problemu marnowania zywnosci w UE 1 w prawie wybranych
panstw cztonkowskich (Addressing Food Waste in EU and Selected Member
States Law, rozdz. LV). Z kolei rozwazania zamieszczone w trzeciej sekcji,
dotyczacej zasad odnoszacych si¢ do niektorych produktdéw, waznych na
rynku spozywczym, zamyka rozdziat K. Leskiewicz na temat wody jako
srodka spozywczego i zasobu srodowiskowego (Water as Foodstuff and
Environmental Resource, rozdz. LIX).

Jak widac, tres¢ recenzowanego dziela jest bardzo szeroka, aczkolwiek
nie obejmuje wszystkich zagadnien, jakie w prawie rolno-zywnos$ciowym
si¢ mieszcza. Nie taki zresztg byt zamyst redaktorow, ktorym chodzito o za-
znaczenie trendéw rozwoju tego prawa wspoétczesnie, o pokazanie prawa
zywnosciowego ,,w ruchu”. Trzeba przyznac, ze ta idea zostata nalezycie
zrealizowana, a ksigga, wskazujac kierunki rozwoju i prezentujac wiele
nowych zagadnien, moze stanowi¢ doskonatg inspiracj¢ do dalszych badan.
Udziat licznych ekspertow prawa zywno$ciowego z wielu panstw podkreslit
ponadnarodowy i globalny wymiar europejskiego prawa zywnosciowego.
Rowniez to wyrdznia recenzowane dzieto sposrod wielu innych opracowan
poswieconych wlasnie prawu zywnosciowemu.

RomaN BubziNowski

e-mail: roman.budzinowski@amu.edu.pl
ORCID: 0000-0003-4218-3143
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XXXII Europejski Kongres i Kolokwium Prawa Rolnego
,Dobrostan ludzi i zwierzat w rolnictwie: rola prawa”

(XXXl European Congress and Colloquium of Agricultural Law
“Human and Animal Welfare in Agriculture:
the Role of the Law”)

Burgos, 3-6 wrzesnia 2025 r.

W dniach 3—6 wrzeénia br. na Wydziale Prawa Uniwersytetu w Burgos
w Hiszpanii odbyt si¢ XXXII Europejski Kongres i Kolokwium Prawa
Rolnego. W wydarzeniu wzigto udzial 90 specjalistow z prawa rolnego
z czternastu krajow. Nie zabrakto nawet przedstawicieli nauki z Argentyny,
Kolumbii czy Stanéw Zjednoczonych. Obrady toczyty si¢ w trzech komi-
sjach tematycznych.

Pierwsza komisja zajmowata si¢ zagadnieniami ochrony zwierzat i ich
dobrostanu. Punktem wyjscia dokonanych analiz byto przedstawienie stano-
wiska prawodawcy w konstytucjach poszczegdlnych panstw oraz wlasciwego
ustawodawstwa. W raportach narodowych prezentowane byty podstawy
prawne dobrostanu zwierzat. Autorzy poszukiwali przede wszystkim od-
powiedzi na pytanie, czy zwierzeta maja prawa podmiotowe, oraz dysku-
towali o zasadach hodowli zwierzat gospodarskich. Ponadto przedstawiali
instytucje i organy administracji publicznej zajmujace si¢ ochrong zwierzat.
W drugiej czesci raportdw ukazana zostata struktura hodowlana zwierzat
gospodarskich, w tym dane statystyczne oraz mozliwe zmiany kierunkow
hodowli, a co za tym idzie — spodziewane zmiany prawne. W trzeciej cze-
$ci podjeta zostata proba oceny istoty dobrostanu zwierzat gospodarskich
i odréznienia go od ochrony innych zwierzat. Przedmiotem szczegolowej
analizy byto zastosowanie dyrektyw: 98/58/WE, 2008/119/WE, 2008/120/
WE, 99/74/WE, regulacji krajowych, a takze norm transportu zwierzat okres-
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lonych w rozporzadzeniu (WE) nr 1/2005. Innym z waznych zagadnien byty
przepisy dotyczace egzekwowania dobrostanu zwierzat, w tym regulacji kar-
nych i kontroli sagdowej. Szczegdlng uwage autorzy poswigcili zagadnieniom
kontroli weterynaryjnej. W ostatniej czg¢sci raportow omowili i porownali
zakres finansowania dobrostanu zwierzat, okreslony zaréwno w regulacjach
Unii Europejskiej, jak i normach prawa krajowego.

Polski raport zostat przygotowany przez zespot pod kierunkiem prof. UW
dr. hab. Adama Niewiadomskiego i mgr Marii Januszczyk (UW). Autorami
poszczegblnych jego czesci byli: mgr Julita Dgbrowska (UW), mgr Maria
Januszczyk (UW, Prawnicy na Rzecz Zwierzat), mgr Emilia Kudasik-Gil
(Prawnicy na Rzecz Zwierzat), dr Agata Niewiadomska (UW), prof. UW
dr hab. Adam Niewiadomski i dr Justyna Zwolinska (Uniwersytet SWPS,
Prawnicy na Rzecz Zwierzat). Przedstawili oni w raporcie pie¢ gtownych
zagadnien obszarowych. Wykazali, ze postawy Polakow wobec zwierzat,
w tym zwierzat hodowlanych, sg zroznicowane. Mozna stwierdzi¢, ze co
do zasady — nie tylko w §wietle prawa — spoteczenstwo uznaje zwierzgta za
istoty zywe zdolne do odczuwania cierpienia. W ostatnich latach nastgpit
bowiem zauwazalny wzrost $wiadomosci spotecznej, zwtaszcza w kwestii
koniecznosci ograniczania cierpienia zwierzat. Autorzy podkreslili, ze gtow-
nym aktem prawa krajowego regulujacym zasady traktowania zwierzat jest
ustawa z 21 sierpnia 1997 . o ochronie zwierzat. To pierwszy akt prawny
w Polsce, ktory formalnie wylacza zwierzeta z kategorii rzeczy materialnych.
Prelegenci wykazali tez, ze ustawa wprowadza wiele przepisow majacych
na celu ochrong zwierzat przed zngcaniem si¢ przez ludzi, zapewnienie im
odpowiednich warunkow zycia oraz poszanowanie ich gatunkowych i indy-
widualnych potrzeb. Ponadto omowili ochrone zwierzat gospodarskich oraz
wskazali na praktyczne egzekwowanie przepisow dotyczacych dobrostanu
zwierzat, w tym na rzeczywiste warunki ich zycia. Istnienie wyspecjalizo-
wanych organow nadzorczych nie zmienia znaczaco tej sytuacji.

Z czegsci analitycznej (statystycznej) wynika, ze od co najmniej dwoch
dekad w Polsce obserwuje si¢ tendencje do wzrostu intensywnej przemysto-
wej produkcji zwierzecej. Polskie rolnictwo zajmuje si¢ glownie chowem
drobiu, trzody chlewnej i bydta. Polska wykorzystuje fundusze WPR do
promowania dobrostanu zwierzat hodowlanych, a poprawa warunkéw ich
zycia jest uwzgledniona w krajowym planie strategicznym. Dyskusji pod-
dano tezg, ze cho¢ uwaza sie, iz rolnicy hodujacy trzode chlewna Iub bydto
wadrazajg praktyki majace na celu poprawe dobrostanu tych zwierzat, to nadal
brakuje krajowej strategii przeksztatcenia produkcji zwierzgcej w model
bardziej zrownowazony pod wzgledem srodowiskowym i klimatycznym,
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uwzgledniajacy jej wptyw na zdrowie publiczne i poszanowanie dobrostanu
zwierzat gospodarskich.

Przedmiotem prac drugiej komisji byto $wiadczenie pracy przez rolnikow
i pracownikoéw rolnych, z uwzglednieniem warunkéw pracy w rolnictwie,
dochodow i zabezpieczenia spotecznego. W raportach narodowych przed-
stawiciele poszczegdlnych panstw wskazali obszary problemowe, ktore
wymagaja pilnej interwencji prawodawcy zarowno krajowego, jak i unij-
nego. Wilasciwie we wszystkich raportach narodowych zwrocono uwage
na podobne uwarunkowania ekonomiczne i spoleczne, ktéore wptywajg na
stosunki pracy w rolnictwie, takie jak: zmniejszenie liczby 0os6b czynnych
zawodowo w zwigzku z odpltywem ludnosci wiejskiej do miast, starzenie si¢
0s0b zatrudnionych w rolnictwie, rosngce uzaleznienie gospodarstw rolnych
od pracy imigrantow, brak konkurencyjnosci ekonomicznej gospodarstw
rolnych w poréwnaniu z innymi sektorami gospodarki oraz spadek dochodow
z rolnictwa przy niskim poziomie zabezpieczenia spotecznego.

Takze struktura zatrudnienia w rolnictwie w prezentowanych w raportach
panstwach jest zblizona. Uczestnicy dyskusji zwrocili uwage, ze w rolnic-
twie przewaza samozatrudnienie. W odniesieniu do pracownikéw rolnych
wystepuje natomiast przewaga umow terminowych, a tylko nieliczne pan-
stwa zdecydowaly si¢ na zapewnienie cigglosci zatrudnienia pracownikom
sezonowym. Dos$¢ powszechnym problemem jest takze stabos¢ systemu
ubezpieczen spolecznych, czego przejawem jest niski poziom $wiadczen
na wypadek choroby, macierzynstwa, wypadku przy pracy rolniczej, a takze
$wiadczen emerytalno-rentowych.

W polskim raporcie przygotowanym przez zespot pod kierunkiem prof.
US dr hab. Doroty Lobos-Kotowskiej w sktadzie: prof. UwB dr hab. Jerzy
Bieluk, prof. UW dr hab. Konrad Marciniuk, dr Pawet Gata (US), dr Mo-
nika Lata (US) i dr Marek Stanko (US) zwrécono uwage na specyficzne
aspekty szeroko rozumianego prawa pracy w rolnictwie, a takze zwigzane
z nimi zagadnienia zabezpieczen socjalnych. Autorzy raportu podkreslili,
Ze najwazniejszy w tym zakresie jest brak w polskim systemie prawnym
nowoczesnej 1 precyzyjnej definicji przedsiebiorstwa rolnego. Stworzenie
takiej definicji bytoby znaczace dla dalszego rozwoju sektora rolnego i za-
pewniloby przejrzystosé calego systemu. Kwestia ta jest o tyle istotna, ze
nowoczesne przedsigbiorstwa rolne r6znig si¢ od tradycyjnych gospodarstw
rolnych nie tylko skalg dziatalnosci, ale takze formg zarzadzania i ksztatto-
wania stosunkow pracowniczych. Poszukiwanie odpowiednich form praw-
nych $wiadczenia pracy powinno by¢ bowiem dostosowane m.in. do skali
prowadzonej dziatalno$ci. Problemem zatrudnienia w rolnictwie jest tez brak
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odpowiednich instrumentéw prawnych dla pracownikoéw sezonowych, w tym
imigrantow.

Uwagi przedstawione w raporcie dotyczyly rowniez systemu ubezpie-
czen spotecznych, ktory jest w wickszos$ci finansowany z budzetu panstwa,
a sktadki rolnikow pokrywaja jedynie niewielkg czes¢ wydatkoéw, co po-
woduje réznego rodzaju napigcia spoteczne i niezadowolenie pracownikow
spoza systemu rolnego. Autorzy raportu stwierdzili, ze z regulacja stosunkow
pracy w rolnictwie koresponduje system wsparcia polskiego rolnictwa, oparty
w przewazajacej mierze na srodkach pochodzacych z funduszy Wspolne;j
Polityki Rolnej. Warto podkresli¢, ze jesli chodzi o wsparcie rolnictwa
w ramach systemu przyznawania platnosci bezposrednich oraz platnosci
przewidzianych w 11 filarze WPR, polski system prawny respektuje normy
1 wymogi mechanizmu warunkowosci, rowniez w sferze tzw. warunkowosci
spotecznej. Kwestia ta jest o tyle istotna, Ze w mechanizmie tym wysoko$¢
udzielanego wsparcia zalezy od przestrzegania przepisow prawa pracy.
W raporcie stwierdzono ponadto, ze tak uksztattowany system stanowi
nie tylko instrument finansowy wsparcia rolnictwa, ale takze narzedzie
o charakterze spotecznym, ktore przyczynia si¢ do utrzymania zywotnosci
catych obszarow wiejskich i zapewnienia godnych warunkow zycia i pracy
polskim rolnikom. Generalnie rzecz biorac, polski system prawny, cho¢
nie bez potkni¢¢, stara si¢ sprosta¢ nowym wyzwaniom spolecznym i eko-
nomicznym.

Uwagi podsumowujace uczestnikow drugiej komisji, poza przedstawio-
nymi wyzej watkami, sprowadzaly si¢ do postulatu koordynacji dziatan na
szczeblu unijnym, z uwzglednieniem zréznicowan ekonomicznych, spotecz-
nych i prawnych w poszczeg6élnych panstwach. Podkreslono, ze w sferze
regulacji stosunkow zatrudnienia w rolnictwie niezbedne jest przyspieszenie
dziatan legislacyjnych.

Wystapienia w ramach trzeciej komisji dotyczyty rozwoju obszarow
wiejskich w poszczegolnych panstwach europejskich. Prelegenci zaprezen-
towali wyniki przeprowadzonych badan m.in. w zakresie glownych zmian
w prawie rolnym z uwzglednieniem $rodkéw mi¢dzynarodowych, unijnych,
krajowych i regionalnych. Przedmiotem wyglaszanych referatow byt takze
nowy model zarzgdzania wprowadzony w ramach WPR na lata 2023-2027.
Wskazane zostaty jego pozytywne i negatywne aspekty, a takze omdéwione
zostaty §rodki w ramach 1 i II filaru oraz mozliwos$ci z nich wynikajace.
Zakres tematyczny wystapien, zgodnie z przyjetym kanonem, objat row-
niez zmiany w podej$ciu europejskiego prawodawcy do kwestii przekazy-
wania informacji konsumentom zywnosci, relacje migdzy Srodowiskiem,
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rolnictwem, zywnoscig i woda, sposob, w jaki prawo moze przyczynic si¢
do lepszego gospodarowania woda, zagadnienie poprawy pozycji produ-
centow rolnych w tancuchu rolno-spozywczym, wykorzystanie gruntow
rolnych i gospodarka glebowa, zrownowazony system zywnosciowy oraz
rola rejestrow publicznych w poprawie sytuacji gospodarstw rolnych. Idac
z duchem czasu i uwzgledniajac wspolczesne potrzeby, referaty dotyczyly
takze wykorzystania nowych technologii w rolnictwie. Poza kwestiami $cisle
zwigzanymi z funkcjonowaniem rolnictwa jako gatezi przemystu w pracach
komisji uwzgledniona zostala tez rola zrownowazonej gospodarki lesnej oraz
konwergencja sprzecznych interesow w lasach.

Polski raport zostal opracowany pod kierunkiem prof. UPP dr hab. Iza-
beli Lipinskiej, a przygotowali go: prof. UPWR dr hab. Anna Kapata, prof.
UAM dr hab Katarzyna Leskiewicz, prof. UL dr hab. Monika A. Krdl, prof.
UAM dr hab. Aneta Suchon, dr Michat Hejbudzki (UWM), dr Aleksandra
Kudrzycka-Szypitto (UWM), dr Krzysztof Rézanski (UPP) i dr Lukasz M.
Sokotowski (UAM).

W raporcie autorzy zawarli m.in. to, ze nadal nie zostaly wdrozone instru-
menty zarzadzania ryzykiem, jakim sa fundusze wzajemne. Stwierdzili tez, ze
nie mozna oceni¢ efektywnos$ci zmian prawnych w zakresie przekazywania
konsumentom informacji o zywnos$ci. Ponadto wykazali potrzeby i braki
w obszarze regulacji stosowania nowych technologii w rolnictwie. Odniesli
si¢ do ksztattowania stosunkow wodnych w Polsce, wskazujac na jedyny
instrument prawny stuzacy zapobieganiu pustynnieniu, czyli ustawe z 1995 r.
o0 ochronie gruntow rolnych i le§nych. Jezeli chodzi o stan gleb, zauwazyli, ze
nie ma zakazu wykorzystywania gleb o dobrych wtasciwosciach fizycznych
i chemicznych do celow innych niz produkcja zywnosci. Ponadto przepisy
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nie naktadajg ogdlnego obowigzku wykorzystywania gruntow o okreslo-
nych wlasciwos$ciach fizycznych i chemicznych wytacznie do produkcji
Zywnosci.

W przypadku oznaczen geograficznych autorzy wskazali, ze mogg si¢ one
znacznie przyczyni¢ do zrOwnowazonego systemu Zywnosciowego poprzez
wzmocnienie lokalnej produkcji wysokiej jakos$ci, zachowanie tradycji kul-
turowych i dziedzictwa srodowiskowego, wspieranie odpornych gospodarek
wiejskich czy zmniejszenie §ladu ekologicznego produkcji zywnosci. Aby
to jednak osiagna¢, Polska powinna dokona¢ zmian legislacyjnych w celu
dostosowania prawa krajowego do rozporzadzenia (UE) 2024/1143, formal-
nie wprowadzi¢ uznawanie grup producentow, zaktualizowac wzory specy-
fikacji produktow, uwzgledniajac zrbwnowazony rozwoj, powigzac systemy
oznaczen geograficznych z instrumentami planu strategicznego WPR oraz
wprowadzi¢ zachety, takie jak szkolenia, doradztwo, dotacje i promocja, dla
producentow stosujacych zrownowazone oznaczenia geograficzne. W konco-
wej czesci raportu krajowego autorzy wykazali negatywny stosunek Polski
do podpisania umowy z Mercosurem.

Podczas drugiego dnia obrad XXXII Europejskiego Kongresu Prawa
Rolnego w Burgos (6 wrzesnia) odbyto si¢ posiedzenie Komisji ds. Nagrod
CEDR za najlepsze publikacje z zakresu prawa rolnego, w ktorym uczest-
niczyli: prof. Esther Muiiiz Espada, prof. Roland Norer, dr Leticia Bourges,
prof. Michael Cardwell i prof. UJ dr hab. Pawet A. Blajer. Komisja postano-
wita przyzna¢ nagrode honorowa (prix d honneur) prof. UWRP dr hab. Annie
Kapale za ksigzke Krotkie tancuchy dostaw i lokalne systemy zywnosciowe
— studium prawnoporownawcze. Nagrode za najlepsza rozprawe doktorska
z zakresu prawa rolnego otrzymat dr Martin Milan Csirszki z Uniwersytetu
w Miskolcu za ksiazke Agriculture, Sustainability and Competition Law.
Tego dnia dokonano rowniez wyboru cztonkéw zarzagdu CEDR na druga
kadencje. Sktad nie ulegt zmianie.

Kolejny punkt obrad Kongresu stanowito seminarium naukowe po$wig-
cone implementacji Europejskiego Zielonego tadu w kontekscie strategii
i przyjetych regulacji prawnych. W ramach seminarium gtos zabrali: prof.
Esther Muiiiz Espada (Uniwersytet w Valladolid) — przedstawicielka Hisz-
panskiego Stowarzyszenia Prawa Rolnego, prof. Luigi Russo (Uniwersytet
w Ferrarze) — przedstawiciel Wloskiego Stowarzyszenia Prawa Rolnego,
Oliver Sitar — przedstawiciel Komisji Europejskiej, Herbert Dorfmann —
przedstawiciel Parlamentu Europejskiego, Jean-Baptiste Millard — przedsta-
wiciel Francuskiego Stowarzyszenia Prawa Rolnego oraz prof. UJ dr hab.
Pawel A. Blajer — przedstawiciel Polskiego Stowarzyszenia Prawa Rolnego.
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Wystgpienia prelegentow koncentrowaly si¢ na zagadnieniach zwigzanych
z potrzeba korekty dotychczasowych zatozen Europejskiego Zielonego Ladu,
w celu jego pehiejszej implementacji, jak rowniez na kwestiach obcigzen
administracyjnych zwigzanych z jego wdrozeniem. Nastepny kongres od-
bedzie si¢ za dwa lata w Luksemburgu.
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Rozstrzygniecie 1X Ogoélnopolskiego Konkursu
im. Profesora Andrzeja Stelmachowskiego
na najlepsza prace naukowa
z zakresu prawa rolnego

Do udzialu w IX Ogolnopolskim Konkursie im. Profesora Andrzeja Stel-
machowskiego na najlepsze prace habilitacyjne, doktorskie i magisterskie
z zakresu prawa rolnego dopuszczono jedng prace habilitacyjna, jedna prace
doktorska oraz dwie prace magisterskie.

Na podstawie § 3 ust. 1 Regulaminu Zarzad Polskiego Stowarzyszenia
Prawnikow Agrarystow powotat sad konkursowy w sktadzie: prof. UJ dr hab.
Zygmunt Truszkiewicz (przewodniczacy), prof. dr hab. Pawet Czechowski
(UW), prof. UL dr hab. Monika Krol i prof. UwB Jerzy Bieluk.

Sad konkursowy dokonal oceny zakwalifikowanych do konkursu prac
i przyznat — zgodnie z § 5 ust. 1 Regulaminu — nastepujace nagrody:

— dr. hab. Annie Kapale (Uniwersytet Przyrodniczy we Wroctawiu) na-
grode I stopnia za prace habilitacyjna pt. Krotkie tancuchy dostaw i lokalne
systemy zywnosciowe — studium prawnoporownawcze;

— dr Monice Lacie (Uniwersytet Slaski w Katowicach) nagrode I stopnia
za prace doktorska pt. Reklama suplementow diety. Ograniczenia prawne;

— mgr Bogumile Biateckiej (Uniwersytet im. Adama Mickiewicza w Po-
znaniu) nagrode I stopnia za prace magisterska pt. Aspekty prawne dziatal-
nosci kot gospodyn wiejskich;

— mgr. Bartoszowi Brodowskiemu (Uniwersytet Warszawski) nagrode
IT stopnia za prace magisterska pt. Watpliwosci interpretacyjne dotyczgce
definicji nieruchomosci rolnej w rozumieniu art. 2 pkt 1 ustawy z dnia
11 kwietnia 2003 r. o ksztattowaniu ustroju rolnego.

Osobom nagrodzonym serdecznie gratulujemy.

(RED.)
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