MaPuHA MUTIOKOBA

HexoTopbie BOonpochl OrpaHNYeHusi MPaBa
COOCTBEHHOCTH NMPH Pacc/ie[0BAHUM MPeCcTyIJIeH Uit

ITo Mepe cTaHOBIEHHS W Pa3BUTHS MpaBa, UMEHHO IPABO M CBOWCTBEHHBIC €My METOIbI
3aLIUTHI CTAIH C ITPOBO3MIAIICHUEM CBSTOCTH, HEIPUKOCHOBEHHOCTH COOCTBEHHOCTH MpH-
OPHUTETHBIMH JJIEMEHTaMH OCHOBBI CYILIECTBOBAHMS U PAa3BUTHS IpaBa COOCTBEHHOCTH. 3a-
LIUTa MpaBa COOCTBEHHOCTH B KOHTEKCTE €€ HEIIPUKOCHOBEHHOCTH, CBITOCTH HbIHE SIBJISIET-
Csl OIIHUM M3 OCHOBHBIX 3JIEMEHTOB CTaTyca COOCTBEHHHKA.

1. Baxxneitnum 00beKTOM cCOOCTBEHHOCTH BhIcTymnaeT xuiuiie. Cratbs 25 Koncruryumu

Poccuiickoii @eneparmu ot 12.12.1993! npenycmarpusaer:

)KI/IJ'II/IH.IC HEMIPUKOCHOBEHHO. Huxkro He BIIPABE€ NPOHUKATH B KUIIUIIE ITPOTHUB BOJIU
MNPOXUBAIOIIUX B HEM JIMI] MHAY€ KaK B CIIy4asaX, YCTaHOBJICHHBIX (peﬂepaJILHbIM

3aKOHOM, HJIM Ha OCHOBAaHHUU Cy}le6HOF0 peuieHus.

IIpaBo Ha HEMTPUKOCHOBEHHOCTD XKIJIHIIIA 03HAYAET, YTO HUKTO HE MOXKET 6e3 3aKOHHOTO OC-
HOBAHUS BOWTH B HJIHILE IIPOTUB BOJIH MPOKUBAIOIIMX B HEM JIUIL. Kax/1p1ii ueioBek nMeeT
IIPaBO Ha CBOW 00pa3 )HU3HHU, 000COOICHHE, YEIUHCHHE B 3aHUMACMOM UM H €r0 OJTU3KUMHU
riomereHny. 13 nonoxenntii ct. 12 Beeobuiel nexknapanuu npaB yesnoBeka (npuHsTa [ene-
panbHOit AccamOnieeit OOH 10.12.1948)* u cr. 17 Meskaynaponuoro Iakra or 16.12.1966
O rpakaaHCKuX U MOJIUTHIECKUX TpaBax’, cT. 8 KoHBeHIMHU 0 3ammTe TpaB YeIoBeKa 1 oc-
HOBHBIX cB0OO (3akitoueHa B . Pume 04.11.1950), a maxowce ct. 25 Koncruryuuu PO
cnegyem, Ymo HUKmMO He MOdcen no08epeamovesl NPOU3EONbHbIM ULU HE3AKOHHBIM NOCA2A-

melbCmeam HaA HENPUKOCHOBEHHOCMb €20 Jcuiuiya.

1 C3 P® - Cobpanue 3axononarenscta Poccuiickoit ®enepanun. 2009 Ne 4, Cr. 445.
2 Poc. razera. 1998-12-10.

3 BBC P® - Bromierens BepxoBHoro Cyna Poccuiickoit @eneparun. 1994 Ne 12.

4 C3P®.2001 Ne 2, Cr. 163.
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VYronoBHOE CyZONIPOM3BOIACTBO SBISETCS C(Eepoil MHUPOKOTO U WHTEHCHBHOTO IPHMEHE-
HUSI Mep TOCYIapCTBEHHOTO MPUHYKICHHMS, 0€3 KOTOPOr0 BO MHOTHX CIy4YasX HEBO3MOX-
HO 3(dexTHBHOE OCYyLIEeCTBICHUE IIPOU3BOACTBA [0 YTOJIOBHOMY Jeily. Beaeacrsue storo,
3akperieHHoe B cT. 25 Koncturynunn PO npaBo Ha HEMPUKOCHOBEHHOCTD KIIIUIIA TAKKE
MOXET OBITh OTPaHHYECHO B XOJE YTOJOBHOTO CyIONMpon3BoacTBa. OMHAKO 00s3aTeIbHBIM
YCIIOBHEM MPABOMEPHOCTH OTPAHUYEHUS TAHHOTO IPaBa B YIOJOBHOM CYJIOIPOH3BOICTBE
SIBISIETCSI HAJIMYKME Ha TO JOCTATOYHBIX (DAKTHYECKUX H IPOIECCYATBHBIX OCHOBAHH.

Od¢unuanbHas CTaTUCTUKA CBHIETEIBCTBYET, YTO JOJS MPECTYIUIEHUH, COBEpIIaeMbIX
B JKWJIMIIE, BeCbMa 3HauuTenbHa. Tak, no fanasiM MBJI P® — MuHucTepcTBO BHyTPEHHUX
nen Poccuiickoit denepanun, 42,5% 3aperucTpupoBaHHBIX IPECTYIIEHUI COCTABIISIIOT XU-
LIeHus 9yxoro umyiectsa. [loutn kaxnas TpeTbs kpaxa (32,3%), kaxaoe OqUHHAALATOE
paszboiitHoe HananeHue (8,8%) 1 KakAbIi JBaaIaTh YeTBEPThIi rpadex (4,2%) Obun coBep-
LIEHBI B XHJIHIIE. B CBSI3M ¢ 9THM B MpoLEcCce pacciieNOBAaHMs NPECTYIUIEHUH TOCTaTOYHO
4acTO BO3HUKAET HEOOXOIUMOCTh ITPOU3BOZCTBA CIEICTBEHHBIX AEUCTBUN B JKUIIUILIE.

YronoBHO-IIpolieCCyanbHOE NPABO YCTaHABIUBAET MEPEUCHb CyOBEKTOB MPUMEHEHUS
HOPM O 3aKOHHBIX OTCTYIUICHHSIX OT KOHCTHTYIIHOHHOTO MPUHIUITA HENPHUKOCHOBEHHOCTH
JKUITUINA (M COOTBETCTBEHHO OTPaHUUYEHHS IPaB COOCTBEHHMKA JKHIIMINA) M CIIEICTBEHHBIX
JNEHCTBUSX, MPU OCYNICCTBICHHUH KOTOPHIX BO3HHKAET HEOOXOOMUMOCTHh HCIIOIB30BaHUS
yKa3aHHOTO MpaBa. B cooTBeTcTBHH €O CT. 29 YronoBHO-NpolieccyanbHOro Koaekca PO or
18.12.2001 (manee mo Texkcry — YIIK P®)° cnemyromuune ciie[CTBEHHbIE ACHCTBHUSI IPOU3BO-
JSITCSL B J)KWJIMIIIE HA OCHOBAHUH CYIEOHOTO PEeIIeHHsI: OCMOTP JKUIIUINA IIPH OTCYTCTBHH CO-
Iacus MpOKKUBaroIuX B HeM JinIl (4. 5 ct. 177 YIIK P®), 00bick U BeieMKa B xuiuiie (4. 3
ct. 182, 4. 2 ct. 183 VIIK PD).

2. OcMOTp XUIHIIA — CIEICTBEHHOE IEHCTBUE, MPOU3BOAUMOE B LIENAX OOHAPYKEHUS
CJICIIOB MPECTYIUICHUS] M HHBIX YTOIOBHO-PEIEBAHTHBIX CIEIOB, APYTUX MPEIMETOB, AOKY-
MEHTOB M BEILIECTB, BEIICHEHH OOCTaHOBKH ITPOUCIIECTBHUS, & PABHO MHBIX OOCTOSTENIbCTB,
UMEIOIIUX 3HaUCHUE JIs1 yTOJIOBHOTO CYAONPOU3BOICTBA. B yronosHo-nporeccyansHOM 3a-
KOHO/IATEJIECTBE UCTIONB3YETCSI INUPOKOE MOHATHE TEPMUHA KHIJIHIIE, YTO 0OSCIIeunBaeT He-
IIPUKOCHOBEHHOCTb JKWJIMIIIA HE TOJILKO €r0 COOCTBEHHUKA, HO M JIMLI, IPOKUBAIOIINX B HEM
Ha JPYTUX 3aKOHHBIX OCHOBaHHSIX.

VIIK PO B 1. 10 cT. 5 man cnemyromiee onpeaeneHne KUIHIIA:

)KI/IJ'II/IIJ_IC — I/IHI[I/IBI/I,ZLyaJ'IBHI)Iﬁ JKAJION JIOM C BXOAALIUMMH B HETO KUJIBIMU U HEXKHU-
JIBIMH ITIOMECIICHUAMH, XKHJIO0C IOMCIICHNUE HE3AaBUCUMO OT (bOpMBI CO6CTBCHHOCTI/I,
BXOJISIIEE B KHUITHAIIHBINA q)OHH 1 UCIIOJIB3YyEMOC IS IMIOCTOSTHHOI'O UJIW BPEMEHHOTO
IMpOXXHUBaHUsA, a paBHO MHOC NMOMEIICHUE WM CTPOCHHUE, HE BXOAAIICC B XKUJIUII-

HBIH (HOHJI, HO HCTIONB3YyEMOE ISl BpEMEHHOTO TIPOXKHBAHMSI.

5 C3P®. 2001 Ne 52 (u. 1), Cr. 4921.
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Kak cripaBe/yInBO 3aMeUarOT HEKOTOPBIC aBTOPbI, U3 JAHHOTO OTPEIEIICHUS CIEAYET, YTO
Terneps Jr00e MOMEIECHHE, He BXOJSINEE B KUIUINHBIA (DOHI U HE MPeJHa3HAUCHHOE IS
KHUIIBST (HAIpUMep, rapax, MoJBaj U T.I1.), HO UCIOJIb3yeMoe JIMLaMH 0e3 OmpeieneHHOro
MecCTa XHUTEIbCTBA U1 BpeMeHHoTo npoxuBanus, YIIK PO npusznaer xunpem, u B cOOT-
BeTcTBUU O CT. 12, 4. 2 cT. 164 VIIK P® HeBO3MOXKHO MPOU3BECTH TaM OCMOTpP 0e3 co-
T1acus BCEX MPOKUBAIOIIUX B HEM JIMI WJIM HAa OCHOBAHUU NPEABAPUTEIIBHO ITOJIYUYCHHOI'O
CyZIeOHOTO peIICHHUSL.

Crnenyer OTMETHUTh, YTO CYIIECTBYET U JIPYroe 3aKOHOAATEJIbHOE OIpe/elieHHe TOHITUS
Jrcunuuje, TaHHOE B puMedaHuu K cT. 139 YronosHoro koaekca PO ot 13.06.1996 (nanee
Mo TekcTy — YK PD)%:

)KI/IJ'[PIIJ_IC — I/IH,Z[I/IBI/IZ[yaJ'II)HBIﬁ JKUJION JIOM C BXOAALIMMHU B HCTO KUJIBIMU U HEXKHU-
JIBIMH IIOMEIICHUAMH, KHUJIOC ITOMCIICHUE HE3ABUCHUMO OT (bOpMBI CO6CTBCHHOCTI/I,
BXOOA1IICEC B )I(HHHHIHBIﬁ q)OHII 1 OpUrogHoe AJid MOCTOSIHHOI'O WJIM BPEMEHHOI'O
MpOXXHBaHUsA, a paBHO MHOC NMOMEIICHUE WM CTPOCHHUE, HE BXOAAICC B XXKUJIUIII-

HBIA (HOHJI, HO IPEeAHA3HAYEHHOE ISl BpEMEHHOTO NPOXKHBAHNSI.

IIpencrasisiercs, 4To omnpeneneHue )uuia, fanHoe B YK PO, ssnsercs Gonee ynad-
HBIM U C HUM JIOJDKHO OBITH IIPUBEICHO B COOTBETCTBHE MPOLIECCyaTbHOE ONPEAEIEeHHE pac-
CMaTPUBAEMOTO TTOHSTHSI.

OCMOTp KUJIHIIA TPOU3BOAUTCS TOJBKO C COMIACUS MPOXKUBAIOIIMX B HEM JIMII MU Ha
OCHOBaHMH CyaeOHOTO permenus. Eciy nposkuBaromue B KIIHIIE JIMIAa BO3PaKaloT IPOTHB
0CMOTpA, TO CIEIOBATENb C COMIACHSI PYKOBOIUTENS CICACTBEHHOTO OpraHa, a I03HaBaTelb
C comiacusi MpoKypopa Bo30y>KAAIOT XOAATANCTBO MEPE CYIOM O MPOU3BOJCTBE TAKOTO OC-
motpa (4.5 ct.177 VIIK P®). Takum oOpa3zoM, cyaeOHOE pelleHUe SIBISETCS BaKHEHIIEH
rapaHTHeil 3aKOHHOTO OTpaHUYCHUS NpaBa COOCTBEHHUKA U MHBIX, TIPOKUBAIOIINX Ha 3a-
KOHHBIX OCHOBAaHHUAX JIMII HAa HCIPUKOCHOBCHHOCTD KUJIMILIA.

Hemaio BOnpocoB y nmpakTHYeCKUX pabOTHHKOB BBI3BIBACT (DOPMYIHUPOBKA O HEOOXOIH-
MOCTH IOJYYEHUS COIIACUs Ha OCMOTP JKUIIUILA HPOHCUBAIOWUX 6 HeM Y. 3aKOHOAATEIb
HE pacKpbIBA€T CYIIHOCTHU JAaHHOI'O IMOHATHUA. H03TOMy MHOI'M€ KOMMCHTATOPbI KOHCTI/ITy-
muu PO oTrMedaroT, 4To TONBKO JIMIa, Ha/ISICHHBIE IPABOM BJIAJICHUS U MTOJIb30BAHUS, a TaK-
Ke IIPaBOM COOCTBEHHOCTH Ha 3aHMMAaeMOge XHJIOe MOMENIeH e, OyIb TO MECTO JKHTEILCTBA
WJIn MECTO l'[pe6bIBaHI/I$[, YTO MNOATBCPIKAACTCA INPAaBOYCTaHABIUBAIOUIUMU JOKYMCHTaMH
(moroBop apeH b, HaliMa, CyOapeH Ibl, MTOIHANMA, CBHIETEILCTBO O MPaBe COOCTBEHHOCTH
1 T.I.), 00JIaIaF0T OCHOBHBIM TIPABOM Ha HEMPUKOCHOBEHHOCTD JKIJIHIIIA.

BwMecte ¢ TeM HESCHO, KaK AOJDKEH MOCTYIHTh CIEJ0BATeNb, €CIIU JIUIA HOCTOSIHHO HITH

BPEMECHHO IMPOXKXHUBAIOMINE B XKWJIHIIC OTCYTCTByIOT? ﬂeﬁCTBHH CJI€a0BaTciisl B HO,H06HLIX

6 C3 PD. 1996 Ne 25, Cr. 2954.
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CUTYyalLlUsIX 3aKOH HE periaMeHTHpyeT. HeBO3MOXKHO 7Ke 10CTaBUTh ITUX JIUILL IPUBOAOM. 3a-
KOH He 3alpelaeT MpOU3BOJCTBO OCMOTpPA KHJIHUILA B OTCYTCTBHE MPOKUBAIOLIIUNX B HEM
i, Ho xakuMm o0pa3oM ciieoBaTelib MOXXET IonacTs B >xwiuie? IIpu 3ToM B 3aKoHE He
CozlepKUTCS TpeOoBaHHe NPUITIALIEHHS IOCTOPOHHUX TpaXkaaH (KpoMe MOHATHIX). B nuTe-

paTtyp€ BbICKa3aHa TOYKa 3pCHUS, YTO:

NIPU HaJJMYMK OCHOBAHMHU JUTS MPOU3BOJACTBA OCMOTPA MECTa MPOUCIIECTBUS B JKHU-
JIVIIE, TOMYCKAeTCsl MPUHYIUTEIFHOE BXOXKICHHUE B JKUIUIIE, B TOM YHCIIE C ITPH-
MEHEHUEM (PM3MYECCKOM CHJIBI M BCKPBITHEM 3aKPhIThIX Bepeil. B Takux ciaydasx
HEOOXOAMMO MPUITACUTD NPEACTABUTEINICH KIITUIIHO-3KCIUTyaTallHOHHOM OpraHu-
3anuu. BCKpBITHE MHBIX XPaHWIHIL B OCMAaTPHBAEMOM JKIJIHIIE B paMKax IMpoIle-

Jypbl 0CMOTpa He JOIyCKaeTCst' .

A ecii ocMaTpHBaeMoe JKIITHIIE HaXomuTes B coocTBeHHOCTH? Kak ciemoBaTeio ocymect-
BJISATH TIPUHYAATEIBHOE BXOXKICHHE B KUJIMIIE, €CIH COOCTBEHHUKH KUJbsI OTCYTCTBYIOT,
1 HUKTO HE IIPUCMATPHBAET 32 JOMOM (HAIpHUMep, 3TO JaUHBIA JOM B CEIBCKOH MECTHOCTH,
a COOCTBEHHUK MOCTOSIHHO TPOKUBAET B OTHajeHHOM Mecte?). [IoCKOIbKY BOIPOC 3aKo-
HOZIATeNIeM HE YPETYJIMPOBaH, MPENCTABISETCS, YTO B MOAOOHBIX CUTYAMSX IJIS Y4acTHS
B CJIEACTBEHHOM JEHWCTBUM HEOOXOAMMO MPUITIACUTDH IPEACTaBUTENEH OPraHOB MECTHOTO
CaMOYIIpaBIIeHHs, YTO OyNeT BBICTYNATh JOMOJHUTENBHOIN TapaHTHEl COOMIONEHHS TpaB
COOCTBEHHHKA YKMJIHLIA.

Cnenyet oTMeTHTh, 4T0 B YIIK P® He ykazaHo, kKakuM 00pa3oM HEOOX0AMMO 0POpMITIThH
comlacHe Ha OCMOTp JKWIIUIIA JIHMI, IPOXKUBAIOMIKX B HeM. [IOHATHO, 4TO coriacue coO-
CTBCHHHUKA (MHOTO MPOKUBAOIETO JIMIA) JOJDKHO ObITh MUCbMEHHO 3a()UKCUPOBAHO MEPE/]
HayajgoM ocMoTpa. [1osToMy CymiecTByeT MHEHHE, KOTOpOE MOIAEPKHBAET YacTh OIPO-
LICHHBIX CJIEJ0BaTeNeH O TOM, YTO TaKOe COIIACHE IOJDKHO (DPMKCUPOBATHCS B MPOTOKOJIE
JTAHHOTO CJICACTBEHHOTO JAeHCTBUS. J[pyrast 4acTh OMPOIICHHBIX ClIeMOBATENEH MONydeHHOe
comIacHe Ha OCMOTP XHJIHIIA OGOPMIIIOT OTASIIBHBIM 3asBICHUEM U YIOCTOBEPSIOT CBOCH
MOITUCHIO M TIOIHCAMH MPHUIVIAIICHHBIX MOHATHIX.

[Ipu npuMeHeHHN NaHHOW HOPMBI MOXET BO3ZHMKHYTb CHUTYallUs, KOTJA >KWIHIIE NpH-
HAJUIEKUT B IOJSIX PA3HBIM COOCTBEHHHKAM, H KTO-TO OJIMH BBIpa)kaeT HECOIIACHE C IPOU3-
BOJICTBOM OCMOTpa HJIH OTCYTCTBYET JIOMa M HE MOXKET MMCHbMEHHO BBIPA3UTh CBOE MHEHHE.
IIpu Takux 0OCTOATENHCTBAX NPHHIMITY HENPUKOCHOBEHHOCTH MXWIMINA COOTBETCTBYET
TpeboBaHHe 0 HEOOXOJMMOCTH MOIyYEeHHs CYIeOHOTO PeIeHus, 32 HCKITIOUSHUEM CITydaes,
HE TePISIIIUX OTIIArarelibCTBa.

Bo3moxHa apyrast cuTyawus, Koraa cOOCTBEHHHK (MJTH JIMLO, IPOKUBAIOLIEE B )KUJIUILE

Ha OIPYTUX 3aKOHHBIX OCHOBaHI/IHX) JaJI COIrlIaCue Ha MpPOU3BOACTBO OCMOTpPaA, HO BO BpEMs

7 E.IO. Anonuesa, [lonHomouus ciedosamens no npou3g00Cmay ciedCmeeHHbIX 0eliCmeutl, GbINOIHAEMbIX
¢ paspeuterus cyoa, Mockaa 2008, C. 89.
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OCMOTpa 3asiBUJI O CBOEM HECOIJIaCHU C JaJbHEHIINM NPOU3BOJCTBOM M OKOHYaHHUEM OC-
motpa. Kak cnpasennuBo 3ameuaer H. JlonarkuHa, B JaHHOM cilyyae AajbHEHIIee pou3-
BOJICTBO OCMOTpa Oy/IeT SBJATHCS HAPYLIICHHEM KOHCTUTYLHOHHBIX IIPpaB COOCTBEHHUKA HA
HETIPUKOCHOBEHHOCTD JKIJIHIIA, TIOATOMY CIEAyeT OOpaTUTHCS B CyA 32 COOTBETCTBYIOIIUM
PEIICHUEM, SCIIM CUTYAIUsI He OTHOCHTCSI K CIIydasiM He TEpILILIIUM OTiararesibcraal,

Ha npakTrke Hepeako BO3HHUKAET HEOOXOJMMOCTH MPOBEICHHSI OCMOTPa MECTa MPOUC-
IIECTBUS B Xwinile. B maHHO# cuTyanuu y cienoBareneid BOSHUKAET PsI BOIPOCOB: Clie-
IyeT JIH MOy4aTh CyaeOHOe pelleHne Ha OCMOTP MeCTa MPOUCHISCTBHS B JKUIIHIIE B CITY-
4a€ OTCYTCTBHA COITIaCHs MPOXUBAONINX B HEM JIUIIL, J'II/I6O PYKOBOACTBOBATHCS HOpMaMH,
perIaMeHTUPYIONMMHK OOIIUI MOPSAAOK OCMOTpa MecTa npoucuiectBusi? Kak ObITh, eciu,
HarpuMep, yOHHCTBO MO0 NPUYMHEHHE TSHDKKOTO Bpeia 310POBBIO IIPOU30ILIO B KBAPTHUPE,
COOCTBEHHUK KOTOPOM, IO CYTH, SIBJISIETCSI OCHOBHBIM II0/103PEBAEMBIM M, KOHEYHO K€, BO3-
pakaeT IPOTHUB BTOP>KEHUS B JKUJIMILE W TPOU3BOJCTBA CIEIACTBEHHBIX NeHCTBUI? MOXHO
JIY TIPOU3BOJIUTH OCMOTP XKIJIHUILA, SBJISIOIET0CsS MECTOM IIPOUCIIECTBUS, 10 BO3OYKICHUS
yrosiioBHoro jaeina? YIIK P® oreer Ha naHHBIe Bonpochkl He aaeT. Onpoc ciepoBareiiei no-
Kasaj, 9YTO MPUMEHHUTENIFHO K JaHHON CUTyallud B pa3HbIX PETMOHAX, yYUTHIBAas KOHKPET-
HbIe 00CTOSATENHCTBA, IIOCTYNAIOT MT0-Pa3HOMY. B OJJHMX pernoHax ciiezoBareny A0 Hadaja
OCMOTpa MECTa MPOMCIIECTBUS B JKIIHIIE BO30YXKIAIOT Iepe]] CYJOM XOIaTaiicTBO o jaue
paspeleHust Ha 0OCMOTp. B Ipyrux perrmoHax — Ha MecTe BBIHOCST IIOCTaHOBJICHHE 00 OC-
MOTpeE XXUJHIIa 0€3 CorIacus MPOXKUBAIOIIMX B HEM JIMLI, MOTUBUPYS OCMOTP KaK UCKIIIOUH-
TEJIBHBIN CITy4yall, He TepISIINN OTIarareiabCcTBa. B TpeThuX — MPOU3BOAST OCMOTP KUIIHIIA
I10 TIpaBHJIaM OCMOTpPA MeCTa IPOUCIIecTBUS. Bo Bcex ciydasx IpoTOKOJIBI TAKUX OCMOTPOB
MecTa MPOUCIIECTBHS WM XKHJIUILIA He ObUIM MPU3HAHBI HEJIOMyCTUMBIMH JJOKa3aTeJIbCTBa-
MU 110 JAaHHOMY OCHOBaHMIO.

[Tonaraem, 4To B LETSAX €AMHOOOPA3HOTO TOHUMAHUS U IPUMEHCHUS 3aKOHA Ha BCeH Tep-
putopuu Poccuu, a Taioke B LENSX HaAJeKalled 3alluThl IpaB COOCTBEHHHMKA XKHJIbsS 110
nanHomy Bompocy B YIIK P® cnenyer Buectu nononuenus. [Ipuuem Ha cTpaHuLax I0pUaN-
YECKUX M3JIaHUH 3aKOHOMATENIO MIPEAIaraloTCs pa3iInyHble BAPHAHTHI PEIICHHUS PacCMaTpu-
BaeMoi mpo6nemsl. [IepBblil BapuaHT — AaTh 3aKOHOJATEIILHOE ONPEAEIEHUE MeCTa IIPOHC-

LIeCTBHUS, YKa3aB B HeM M xkunuiie. Hanpumep,

MECTO HPOHUCHIECTBHS — 3TO YJaCTOK MECTHOCTH, IIOMEIICHHUE MM JKWIUIIE, TIe
OOHapyKeHbI NPH3HAKH JINOO CIIeJbl NPECTYIUICHUS, UHBIE yTOJOBHO-PEICBAHT-
HBIE CIIEJIBI, @ PABHO APYTHE 00CTOATENBCTBA, CBUAETENBCTBYIOLINE O COBEPIICHUH

MPeCTyIUIeHHs .

8 H. Jlonarkuna, Peanusayus npunyuna HenpuKOCHOBEHHOCIU JHCUNUWYA 8 Y2OIL08HOM CYOONnpoOU3800cmse,
Poc. roctunus 11/ 2002, C. 51.

9 E.M. BapnaxoBckasi, [Ipou3600cmeo cie0CmeeHHbIX OelcmUll 8 pOCCUTICKOM Y20I08HOM CYOONPOU3B00-
cmee: npagogoe pe2yiuposarue u 8onpocwl npumererus, pkyrck 2006, C. 39.
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B manHOM ciydae He OyneT HEOOXOIMMOCTH PEIlaTh BOMPOC O MONYyYEHUH COINIACcHs JIMLL,
MIPO’KUBAIOIIMX B TAHHOM JKUJIMIIE, KOTOPhIE MOTYT SIBJIATHCS U JIMI[AMHU, COBEPILUBIINMHI
npectyruieHus. Hekotopsie aBTOpbl HACTAMBAIOT HAa TOM, YTO OCMOTP MECTa IPOUCIIECTBHS
B JKWJIUIIE HENb3s CTAaBUTh B 3aBUCHMOCTh OT BOJEU3BSBICHHS JHLA (B TOM YUCIE U COO-
CTBCHHHKA JKUITHIIA), COBEPILMBILETO MpecTyIUIeHne B xkmwunine'’. Takoil BApUaHT pereHus
npoOJIeMBl JKeJaTeIbHBIM CUUTAIOT OOJBIIMHCTBO ONPOUICHHBIX ciepoBareneil. biunskum
I10 CIIOCO0yY PEeIIeHHs SBISETCS MPEATIOKEHNE HEKOTOPBIX aBTOPOB O BHECEHUH H3MEHEHUH
B4. 5 cr. 177 YIIK P® n uznoxenus ee B cienyromeil penakiuyuu: Ocmomp sxcunuwya (3a uc-
KI0YeHuemM Mecma npouculecmaus) npousgo0Ums mMoabKo ¢ CO2NACUS RPOACUBATOUWUX 68 HeM
JIUY AU HA OCHOBAHUU CYOebH020 peutenus (...)".

Cpear ONpOUICHHBIX MPAaKTHISCKHX paOOTHHKOB MMEET MECTO W TaKOM BapUaHT perre-
HUSI paccMaTrpuBaeMoOi MpoOJeMbl. YUUTHIBasI, YTO HEMPUKOCHOBEHHOCTD KHJIHILA rapaH-
TUPOBaHa HOPMaMH MEXIyHapoaHOTO npaBa, Koncturynueit PO, ona oimkHa coOmoaaThest
1 cyObeKTaMH YroJIOBHOTO IpeciieioBanus. [loaToMy cienyer coxpaHUTh npaBuiia 0CMOTpa
JKWJInia, B TOM 9YMCJIC U IIPU OCMOTPE B HEM MECTa NPOUCIICCTBUSA. OZ[HaKO IIpH 5TOM B 4. 5
ct. 177 VIIK P® cnenyer BHECTH M3MEHEHHUE O TOM, YTO €CIIM MPOXKUBAIOIINE B KIIIUIIE
JIUIA BO3PaXKaroT MPOTUB OCMOTPA, TO CJIEZ0BAaTENb BO30YXK/AaeT Mepe]] CyZ0M X0IaTalCTBO
0 MPOM3BOJICTBE OCMOTPa B COOTBETCTBHHU €O CT. 165 VIIK P®D, B ToM uncine 10 Bo30yxae-
HUSI YTOJIOBHOTO Jiena. Bo3MOXKHO Takoe pemieHre MpoOiIeMbl ITO3BONUT CIIEAO0BATENII0 Ha
3aKOHHOM OCHOBaHHUH IPOBECTH JAaHHOE CIIEICTBEHHOE ACHCTBHE, HE HapyIIMB NpPaB JIUI,
NpoXKUBAOLKX B kuiuie. OJHaKO, KaK ObITh B CIy4asix, HE TEPIALIUX OTJarareibcTBa?
o tex mop, noka B YIIK P® He OymyT BHeCEHBI H3MEHEHUS, KaCAIONIHECsS YTOUHEHHS OC-
MOTpa MeCTa IPOUCIIESCTBHS B )KWIUIIIE, [10JIAraeM, YTO IIPH OCMOTPE MECTA IIPOUCIISCTBUS
B JXWIMIIE B COOTBETCTBUH C INPHUHOUIIOM HETIPUKOCHOBEHHOCTHU XWJIWIIA, CICAYET HC-
MIPAINBATh COIIACHE MPOKUBAIOIINX W HAXOIAIIUXCS B HEOOXOIMMBIN MOMEHT B JKUIIUILE
s B cirydae oTkasza B 1aue Takoro corviacusi, HO He00XOIMMOCTH MPOU3BOJICTBA OCMOTpa
B CBSI3U C €r0 HEOTIIOKHOCTBIO, CIIEAYET PYKOBOACTBOBAaThCA TpeOOBaHUAMH 4. 5 CT. 165
VIIK P®. [lns aToro, mepBoHadaIbHO, HA MECTE TIPOUCIIECTBHS PEIIUTEH BOTIPOC O BO30YXK-
JICHUU YTOJIOBHOTO JIeJia, Jajiee BRIHECTH IOCTAHOBJIEHHE O HEOOXOAMMOCTH OCMOTpA JKHU-
nuiia 6e3 cyaeOHOro peneHus U IPOU3BECTH COOTBETCTBYIOIINI OCMOTP, YBEJOMUB CYABIO
u npokypopa. Koraga yroinoBHoe meno Bo3OykaeHO, epel] HaqaloM OCMOTpa CIIeOBaTellb
MIPEbSBISIET COOTBETCTBYIOIIEE MOCTAHOBICHUE Cyna. [Ipu BXOXKACHUH B KUIIUILE CIIE0-
BaTelb OOBSIBISET NPUCYTCTBYIOLINM, KaKOE CIICICTBEHHOE JeHCTBUE OyIeT NPOU3BOAUTHCS,

U B YEM COCTOMT €ro Iecjb.

10 B.H. Ucaenko, Obecneyenue donycmumocmu 0OKA3amenbCms, NOLYHEHHbIX 8 pe3yiibmame nposeoenus
cnedocmeennvix Oeticmeuti, Mocksa 2004, C. 21.

11 B. Benoyco, Ocmomp mecma npoucuiecmsus 8 dcuiuye u 0OCMomp sxcunuuya, YronosHoe mpaso 3/2005,
C.72.
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B HCKITIOUNTENBHBIX CIydasx, HE TEPIALIUX OTIararejbCTBa, OCMOTP JKHJIMILA MOXET
OBITh MPOM3BEACH HA OCHOBAaHHHW MMOCTAHOBICHUS ClIeNoBaTelsl Oe3 MOITydeHHus CyneOHOro
pewenus (4. 5 ct. 165 VIIK P®). B sTom cityuae, B TeueHue 24 4acoB ClI€A0BaTENb YBEIOM-
JsieT 00 3TOM MPOKYpopa U Cynbplo B MUChMEHHOH (opme. K yBenomnenuto mpumaraorcs
KOIUSI IOCTAHOBJIEHUS M KOMHMS IPOTOKOJIA OCMOTpPA JKWIIMINA Il IPOBEPKU 3aKOHHOCTH
peuieHus. B cpok He mo3nHee 24 yacoB C MOMEHTA MOJYYEHHs YBEJOMIICHHS CYIbsl B Cy-
JeOHOM 3acelaHH YCTaHABIMBACT HAIMYNE HIIH OTCYTCTBUE IOPUINUSCKIX U (HaKTHUSCKHX
OCHOBAHUH ISl IPOU3BOJICTBA CJIEJACTBEHHOTO JCHCTBHSA, OTPAHUYMBAIOIIET0 KOHCTUTYIIH-
OHHBIE TIpaBa 1 CBOOO/IBI JINUYHOCTH, U ITPOBEPSET 3aKOHHOCTD MPOU3BEIICHHOTO CIICACTBEH-
Horo gewcreusa. Ha mam B3mms, B c1. 165 YIIK P® neoOxonnMo BHECTH JOMOMHEHHE, Kaca-
olieecs 00s13aTeIbHOTO0 Y4acTHs CJIeIoBaTellsl B JaHHOM CyZieOHOM 3acenanun. B cyneGHOM
3aCceaHuM JOJDKHBI OBITh BBICIYIIAHBI JIOBOJBI CJIEAOBATENS, MTOJATBEPKAAIONINE HCKITIO-
YHUTENBHOCTD CJIydasl U MPUYMHBL, TI0 KOTOPHIM HE MPEACTAaBUIOCh BO3ZMOKHBIM HOITYYUTh
pasperieHue cyaa. B ciydae ecnu cynps pU3HaeT NPOBEACHUE OCMOTPA HE3aKOHHBIM, BCE
JIOKa3aTeNIbCTBA, OIy4YEHHBIE B XO/I€ €r0 MPOU3BOCTBA, IPU3HAKOTCS HEIOMYCTUMBIMHU U HE
MOTYT OBITh MOJIOKEHBI B OCHOBY 00BrHeHHS (4. 5 ¢T. 165 YIIK P®). B nanHom cyne6HOM
3aceZlaHuy BIIpaBe IPUHUMATH YYaCTHE 3alUTHUK OOBHHAEMOTO (T10103peBaeMOro) 1 JIUIIO,
HETPUKOCHOBEHHOCTb HJIHIA KOTOPOTO ObLIa OTpaHHYEHA.

3. OOBICK mpeacTaBisieT CO0OHM CIIENCTBEHHOE JCHCTBHE, HAMPABICHHOE HA OTHICKAHHE
U U3BSTHE OPYIUIl NPECTYIUICHHS, IPEAMETOB, JOKYMEHTOB, 1 IIEHHOCTEH, KOTOPBIE MOTYT
UMETh 3Ha4€HHE Ul YTOJIOBHOTO AeNa, ISl OOHAPYKEHHs Pa3bICKUBACMBbIX JIMI] U TPYIIOB
(a. 1 ct. 182 VIIK P®). XapakrepHsIMU depTaMu OOBICKA SIBISIOTCS €TO IMOMCKOBBIM Xa-
pakTep U NPUHYIUTEIBHOCTh. [10CKONBKY OOBICK CYIIECTBEHHO OrpaHWYHMBAET MpaBa coO-
CTBEHHHUKAa HAa HENPUKOCHOBEHHOCTh JKMJIMIIA, CONPOBOXKIACTCA, KaK IIPABUIIO, U3bATHEM
Pa3MHYHBIX 00BEKTOB. B )KnnIIe OH MOXKET OBITh POBE/IEH TOJIBKO HAa OCHOBAaHUH CylIeOHO-
TO peleHHUs, 32 UCKIIIOUEHHEM CIIy4aeB, He TEePILIINX OTIIaraTelIbCTBa, PU KOTOPBIX Cyae0-
HBII KOHTPOJIb 3aKOHHOCTH JIEHCTBHI ClIeA0BaTeNs JeHCTBYET mocie ux copepienus. [Ipu
MIPUHSATHH PEIISHUS O MTPOU3BOJCTBE OOBICKA B YKHJIHIIE CY/Abs TOIDKEH TIIATENFHO H3yYHTh
(hakTHUECKUE OCHOBAHUS €ro MPOU3BOJICTBA, KOTOPBIE MOT'YT OBITh YCTAHOBIICHBI KaK UMe-
IOLMMUCS J10Ka3aTeJIbCTBAMHU B YTOJIOBHOM JI€N€, TAK U JaHHBIMH ONEPaTUBHO-PO3BICKHOTO
Xapakxrepa.

[epen Havanom oObICKa ClleOBATENb MPEABSBIACT PEUICHUE Cyla, pa3peuiarplee ero
MIPOU3BO/ICTBO, @ B CIIy4asiX, HE TEPIAIINX OTIaraTesbCTBa, ClIe0BaTesb IPOU3BOAUT ClIe/I-
CTBEHHOE JICHiCTBUE Ha OCHOBAaHMM CBOETO MOCTaHOBICHHA. K cuTyanmsM, He TepIsiuM
OTJIaraTeNbCTBa, HAlPUMEP, OTHOCATCS Clly4dad, Koraa (pakTHuecKne OCHOBAHUS K MPOM3-
BOJICTBY OOBICKA IOSIBIJIMCH BHE3AITHO, IPH IIPOM3BOJICTBE APYTHX CIEICTBEHHBIX NEHCTBHUH;
MIOCTYIMIN CBEIEHHSI O TOM, YTO JIMIIO, BJIaJICIOIee UMEIOIIUMH 3HAYEHHUE [ YTOJIOBHOTO

Jcia O6’beKTaMI/l, IPpUHUMACT MEPBI K UX YHUYTOXCHUIO UJIN COKPBITHIO; 00BICK HCO6XOI[I/IM
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U TIpECeYeHHs NallbHEHIIeH MPEeCTYMHON NesTeIbHOCTH, OOHApYKEHUS M 3aJeprKaHus
IPECTYIHUKA U JIp.

OOBICK NPOBOAUTCS Y OOBUHAEMBIX U I10JJ03PEBAEMBIX, HO 3aKOH HE 3allpeIlaeT IpoBO-
JWUTH OOBICK M y MHBIX JIUII, €CIIM MMEIOTCS OCHOBAHUS II0Jararh, 9TO y HUX MOTYT HaXo-
JUTbCS OPYIOUs HPECTYIUIEHHs, IPEIMEThI, JOKYMEHTbl U LIEHHOCTH, UMEIOIIUE 3HAUCHUE
s gena (4. 1 cr. 182 VIIK P®). BaxkHoii rapantueii cobntoneHus npas coOCTBEHHUKA BbI-
CTymaeT MOJN0KEHNE 3aK0HA O MPHCYTCTBHUU JINNA, Y KOTOPOTO MPOU3BOAUTCS OOBICK, JIHOO
COBEPILEHHOIETHUX WIEHOB €ro ceMbu. bykBanbHoe TonkoBaHue 4. 11 cr. 182 VIIK P® ro-
BOPHUT O TOM, YTO B OTCYTCTBHE NPOXKUBAIOILUX B SKIJIMIIE JIUI] BXOXKICHUE B HETO C LETbIO

o0bIcka HemorycTHMO. OJJHAaKO MHOTHE aBTOPHI YTBEPKIALOT, YTO:

JlaHHasi HOpMa He:)(b(beKTI/IBHa, IIOCKOJIBKY (baKTI/I'-IeCKPI CTaBUT IIPOU3BOJACTBO
00BICKA B 3aBHCUMOCTh OT JIMIL, HE 3aMHTEPECOBAHHBIX B €r0 IIPOBEACHNH. I[OCTaB-

JICHUC UX 1A ueneﬁ Ipon3BOACTBA 0o0BICKa BBIXOUT 3a paMKH 3aKoHa'’.

B T0 e Bpemst ImpaBa cOOCTBEHHUKOB JKHJIbS CYIIIECTBEHHO OTPAHMYMBAIOTCS — AHAJIM3 ITPaK-
THKH ITOKa3bIBALT, YTO 3a9ACTYI0, €CIIN COOCTBEHHHK JKHUIThsI 3a/IepyKaH T10 IOI03PEHUIO B CO-
BEPLICHUH NPECTYIUICHHS, U BO3HHUKJIA HEOOXOAUMOCTD ITPOM3BOACTBA O0BICKA, CIIEI0BATEIH
HE JOCTABIISIOT MIOJ03PEBAEMBIX, a IIPEANIOYUTAIOT IPOBOANUTH OOBICK B UX OTCYTCTBHE, XOTS
[10JI03pEeBAEMBbIii HAXOOUTCA B OpraHax BHYTPEHHHX Jell. YKa3aHHOE HapylleHHE 3aKOoHa
B IOCTAaTOYHO PEAKHUX CliydasaX BJICUCT [IPU3HAHUC 061>101<a U1 €T0 pE3YyJbTaTOB HE3aKOHHBIMH.

Tax, [Ipesngmym BepxoBrHoro Cymna P® ormeHwmsn mpuroBop u KaccaliOHHOE OTpeje-
Jenne B otHomeHuH I1., ooBuHsAeMoro mo 4. 1 ¢t. 222 YK P® - VromosHbI# koneke Poc-
cuiickoii Penepanyy, U MpeKpaTuil MPOU3BOJACTBO IO YTOJIOBHOMY JieNly 3a OTCYTCTBHEM
B JICHCTBHUSAX COCTaBa MPECTYIJICHUS B CBA3U C TEM, YTO MPU OOBICKE HE ObLIO 00ECIeYeHO
MIPUCYTCTBHE JINIA, Y KOTOPOTO MPOU3BOIMICS OOBICK JINOO COBEPILIEHHOJIIETHUX YJICHOB €r0
ceMbu. 13 mpoTokona oObIcka ycMaTpuBalloch, YTO OH ObLT HavaT B fome I1., HO mpoBoIuII-
Csl B €r0 OTCYTCTBHE, I1. B 9TO BpeMsi HaXOAWIJICS B MOMEIIEHHH OpraHa BHYTPEHHHUX JIel,
Obu1 3a7epxaH. [Ipu Takux 00CTOSTENbCTBAX OpPraHbl MPeIBAPUTEIBLHOTO CIIEACTBUS HMEIH
peaNbHYI0 BO3MOXXHOCTh 0o0ecrneuynTsh y4yactue [1. B mpoBeneHUH AaHHOTO CIIEICTBEHHOTO
JIEHCTBH, OMHAKO HE CIIEalld 3TOro' .

Kaxk OBITh B CHTyalusX, KOTAa TOI03pEeBaeMbIil, 0OBHHSAEMBIH POXXKUBAET OJMH H 3aKITI0-
YeH I0J] CTPaXKy IO pelieHuto cyna? Bpsn nu ero qocraBsaT uis ydactus B oObicke. Ho,
BO-TIEPBBIX, €r0 MPaBO Ha JOOPOBOJIBHYIO BBIAAUY MMYILIECTBA, UMEIOIIETO 3HAYCHHUE IS
YTOJIOBHOT'O JIeJ1a, MOXKET OBITh PEaIM30BaHO B XOJI€ JOIPOCa — OH MOXKET Ha3BaTh MecTa

XpaHeHus1 AaHHoro umyinecTBa. Bo-Bropbix, YIIK PCOCP - YronoBHo-npoueccyanbHblit

12 E.IO. Anounuesa, [lornomouus cnedosamens, C. 94.
13 Omnpenenenune Ne 48-/1n 02-14 no neny Jdowxkuka, Hayuno-npakmuy. nocobue no npumerenuio YIIK PO,
Mocksa 2004, C. 360-361.
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xomekc Poccwuiickoit Cosetckoit @eneparuBroii Corpanuctuaeckoit Pecybmuku'* comep-
xaJt mpaBuwio (4. 2 ct. 169) o ToM, 4TO PU OTCYTCTBUHM JIMIIA, B XKHIIUILE KOTOPOTO IIPOU3-
BOAUTCS OOBICK U COBEPILICHHOJICTHUX WICHOB €r0 CEMbU, OPTaHbl PaccieOBaHus 00s3aHbI
OBUTH IPUBJIEKATH MPEICTAaBUTENEH KUIHUIITHO-OKCIUTYaTallHOHHOM OpraHu3alii, UCIIOIHHU-
TEJIBHOTO KoMHTeTa nocenkoBoro win Cenbckoro CoBeTa HapogHbIX AenyTaToB. [lonaraem,
4TO B IEJISX 0OECreueHHsl MpaB Kak OOBHUHAEMBIX (II003PEBAEMBIX), TaK M MOTEPIEBIINX
VIIK PO crnexgyeT 10OMOMHNATE aHAIOTUIHBIM TPABUIIOM.

Baxnoil rapanTueii coOMroeHUS IpaB COOCTBEHHHWKAa MMYIIECTBA IPH IPOU3BOJCTBE
00BICKa SABIISICTCS TIOJIOKEHHE 3aKOHA O TOM, YTO CIeloBaTelb JO Hadana oObIcKa 00s3aH
MIPEIOKHUTE JOOPOBOJIBHO BBIIATH TOIEKAIINE U3BATHIO MIPEAMETHI, JOKYMEHTHI, IEHHO-
CTHU, KOTOpPbIE MOTYT UMETh 3HAUEHUE AJIs YTOJIOBHOrO Aena (4. 5 ct. 182 VIIK P®). JTo6po-
BOJIbHAS BbIJIa4ya BCEX IIPEAMETOB, UMEIOIIUX OTHOILICHNE K YTOJIOBHOMY €Ty, 03HA4aeT, YTO
CJIeIOBaTellb BIpaBe HE MPOU3BOAUTH MOUCKOBBIX IEHCTBUI (HUKTO HE XOAUT IO SKHITHIILLY,
HE BCKPBIBACT 3alepTOe, HE N3bIMAET APYTrHe BEIH U T.II.), YTO U JOJDKHO HAUTH OTpaXKEHUE
B ripoTokosie. [Ipu npon3BoncTBe 00BICKA BO BCEX CIyYasiX CIEA0BATEIb U3bIMAET IPEAMETEI
1 TOKyMEHTBI, U3BSTBIE U3 TPAXKIAHCKOTO 000pOTa.

ITocranoBieHUEe CybH O pPa3pellCeHUU IPOU3BOACTBA OOBICKA B KUIIMIIE WU IOCTAHOB-
JICHUE CJIEAOBaTeNsl O MPOU3BOACTBE OOBICKA B MHOM IOMELICHUM HaJeNseT CIIeN0BaTesIs
MIOJTHOMOYMSIMU O€CTPETIITCTBEHHO BXOIMTH B IOUIEKAIINE OOCIeTOBAaHUIO TTOMEIICHHS,
B TOM YHCJIC IPUHYIUTEIHHO BCKPHIBATh KaK B LIE€JIOM ITOMEIICHHUE, TaK U JIF0ObIE XpaHUIIU-
A ¥ 00BEKTHI, HaXOIAIIUecs BHYTPU OObICKUBaeMBbIX oMelleH!H. OHAKO NPHHYIUTENb-
HOE BCKPBITHE IOMEIIEHHH TOIyCKaeTCs, €CIU BiIajiesiel] OTKAa3bIBAeTCs UX OTKPHITH 100pO-
BOJIbHO. IIpy 3TOM 3aKOH 3ampelnaeT MOBPEXIaTh UMYIIECTBO, €CJIM 3TO HE BBI3BIBAIOCH
HeoOxonuMocThio. Hamo npusHare, 4to faHHas (GOPMYIMpPOBKa 3aKOHA JOBOJILHO PAaCIUIBIB-
9aTa, HOCKOJIbKY JIFOObIe AEHCTBUS CIIeI0BATENS M0 MOBPEKICHUIO HMYILECTBA, CBI3aHHBIE
C PO3BICKOM OpYyAUil IPECTYIIEHNS, IPEAMETOB, IOKYMEHTOB U IIEHHOCTEH, KOTOPBIE MOTYT
MMETh 3HAYCHHUE I YTOJIOBHOTO JieNla, Bceraa OyayT CUMTAThCs, KaK BBI3BAaHHBIE HEOOXO-
JIMMOCTBIO. Pedb, ckopee Bcero, TODKHA UITH O SIBHO HE3aKOHHBIX JEHCTBUSX CIIEOBATEIS
IpHU Ipou3BoACTBe oObIcka. Hampumep, BMECTO TOro, 4YToObl pacnopoTh OOIIUBKY JUBaHA
WK KpeceJl MO0 LIBY €€ CKPEIUICHUS] C KapKacoM, OHA PEXKETCs HOXKOM B CAMBIX BHIHBIX
MeCTax WM BMECTO TOTO, YTOOBI IPOLIYIaTh 000U, OHU CPBIBAIOTCS CO CTEHBI C LEIBIO 00-
Hapy>KeHUs TalHuKa U T. A. [Io3TOMYy, ecau JIULo, B MOMELIEHNH KOTOPOTO MPOM3BOIMICS
OOBICK, ¥ €T0 3alIUTHUK IIOCYUTAIOT, YTO B pe3yabTaTe 0OBICKA MPOM30ILIO0 MOBPEXKICHUE
HIMYILECTBA, KOTOPOE HE BBI3BIBAIOCH HEOOXOIUMOCTBIO, U OCOOEHHO B TEX CIIydasX, KOr-
Jia OOBICK Jal OTPULATENbHBIN Pe3ysbTaT, HEOOXOAUMO BCE MOBPEKICHUS UMYILECTBA OT-
PasuTh B MPOTOKOJIE OOBICKA C TOYHBIM ONHMCAHHEM BCEX IEHCTBHH CIEIOBaTels, a 3aTeM

NPpEeABbIBUTL UCKOBBIC TpeﬁOBaHI/Iﬂ K rocyaapCTBy 110 BO3MCIICHUIO Bpeaa, MPUINHCHHOTO

14 Benomoct BC PCOCP. 1960 Ne 40, Cr. 592.
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B pe3yJsTare MpoBEIEHHOro 0ObIcka. IMEHHO MO MPOTOKOIY MOKHO IPOBEPHUTH BECH XOI
CIIENICTBEHHOTO AeicTBUs. [109TOMy Bce, UTO HE yKa3al CJel0BaTelb B OTHOLICHHH MTOPYH
UMYIIeCTBa, 0053aHa C/IeNaTh CTOPOHA 3aIUTHI B 3aMEUaHHSIX U JOTIOJIHEHHAX K MTPOTOKOIY
oOBICKa.

[IponsBoacTBo 0ObICKa oOecreunBaeTCs TrOCYJapCTBEHHBIM NPUHYKICHHEM, B CBS3U
C UeM CJIeJI0BaTeNb BIIPABE 3APETUTH JIUIIAM, IPUCYTCTBYIOIIUM B MECTE, T/1€ IPOU3BOIUT-
sl 00BICK, IOKUAATH €ro, a TaKkKe 00IIAThCs APYT ¢ APYTOM MM MHBIMH JIMLIAMH 1O OKOH-
YyaHUs 0OBICKa.

[Ipu mpousBoAcTBE OCMOTpa, OOBICKA M BBHIEMKH B JKWJIMIIE CJIEOBATElIb 0053aTEIbHO
o0ecreynBaeT yJacTre JByX HOHATHIX. KpoMe Toro, Ayt y4acTusi B CIICICTBEHHOM AEeHCTBUH
JIOITyCKaeTcst M OOJIbIIee YHCIIO MOHATHIX B TeX CIydasx, KOTZa IMOUCKOBbIE IEHCTBUS OCY-
HIECTBIISIOT HECKOJIBKO CJIe/JOBaTeeld M COTPYJHUKOB OPraHOB JJO3HAHHSI B Pa3HBIX MECTaX.
U3pareie pu 00BICKE MPEIMETHI, TOKYMEHTHI, IEHHOCTH MPEIbSBIIOTCS MOHITHIM U Y-
TUM JIMLAM, IPUCYTCTBYIOIIUM IIPU OOBICKE, M B Cllyyae HEOOXOJUMOCTH YIAKOBBIBAIOTCS
M OIEYaThIBAIOTCS HA MECTe OOBICKA, YTO YJOCTOBEPSETCS MOIMHUCAMH CJIEIOBATENs U T10-
HATHIX. JlaHHBIE TeHCTBUS IO 0QOPMIICHUIO JTOKYMEHTOB H BEIIECTBEHHBIX I0Ka3aTelIbCTB
HMMEIOT BaXXHOE 3HAYCHHUE, KaK JUIsA oOecreyeHrs IpaB MOTepIeBILEro JIUNa, TaK 1 Ui BO3-
BPAIICHUS U3BSTOTO MPHU YCTAHOBJICHUH HEBHHOBHOCTH OOBHMHSAEMOTO (I10J0O3PEBAEMOTO).
IIpu mpom3BoACTBE OOBICKA CIIEIOBATENH COCTABISET MPOTOKOJ, B KOTOPOM JIOJDKHBI OBITH
yKa3aHbl BCe U3BAThIE 00BbEKTHL. Komus nmpoTokosia BpydaeTcs JIMILy, B JKHUIIHMIIE KOTOPOTrO
OBUT IPOU3BEIICH OOBICK, TUOO COBEPILICHHOIECTHEMY YICHY €0 CEMBH.

4. IpoueccyanbHBI MOPSIOK BEIEMKH B )KIJIUILE TOT K€, YTO U ISl OOBICKa, HO C HEKO-
TOPBIMH UCKJIFOYEHHUSIMH, KOTOPbIE 00YCIIOBIIEHBI TEM, YTO, B OTIIMYHE OT OOBICKA, TIPEIMETHI
U TOKYMEHTBI, TIO[UIE)KAIIe U3BSTUIO, HEe Pa3bICKUBAIOTCS, a JIUIIb U3BIMAIOTCS TOOPOBOJIB-
HO WJIM IPUHYAUTENBHO. J[0 HaYaa BEIEMKH CIIeI0BaTeIb OOBSBISET MIOCTAHOBICHUE Cyla
U TpeJylaraeT BbAATh MPEAMEThI M JOKYMEHTHI, MOUIeKANe UIbIATHIO, & B ClIy4ae OTKa-
3a MMPOM3BOJUT BEIEMKY NPUHYAUTEIbHO. BEIEMKa MPOM3BOMUTCS, KOTa 3apaHee M3BECTHO
MECTO HaXOKIEHHS HCKOMOTO mpenMera. BmecTe ¢ TeM Mpon3BOICTBO BEIEMKH 00€CHIETH-
BAeTCs MPUHYXJICHUEM TOCYIapCTBa, TMO3BOJSIOMINM CBOOOJHO BXOAUTH B KWJIHIIC U MPH
HEOOXOIMMOCTH BCKPBIBATh 3alepThle XPaHWIUIIA, B KOTOPHIX Pa3MELICHBI MOAJIEkKAIIe
U3BATHIO 00beKThl. OJJHAKO TaKoe NMPHUHYKACHUE OTPAaHUYMBACTCA LENSIMH BBIEMKH — OHO
JIOJDKHO 00€CTIeUUTh JJOCTYIT CTPOTO K ONPENEICHHOMY IPEIMETY.

B ciyuasx, koraa B XoJie BBIEMKH 0OBEKT, OATIEKAIINI H3BSITHIO, B TOYHO YKa3aHHOM Me-
CTe HEe OOHApYKEH, HO UMEIOTCSl OCHOBAHMUS 110J1araTh, YTO OH XPAHUTCS B ATOM K€ KUJIHILE,
CJICZIOBATEII0 HEOOXOMMO COCTaBUTh MTPOTOKOJ BEIEMKH, B KOTOPOM YKa3aTh, YTO MPEIMET
He oOHapy)KeH M He U3BAT. 3aTeM MPOBECTH OOBICK B JKHJIMIIE IO NMpaBUIIaM CIIy4daeB, HE
TepImUX omiararenscTsa (4. 5 cr. 165 YIIK PD).

Takum 00pa3oM, NMPOU3BOACTBO CIEACTBEHHBIX IEHCTBUI NOCTaTOYHO YacTO CBSA3aHO

C OrpaHNYCHHUEM CBAIIICHHOIO IIpaBa COOCTBEHHOCTH (1)I/I3I/I‘ICCKI/IX 1 OPUINICCKUX JINI, YTO
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BBI3BAaHO HEOOXOAUMOCTBIO PACCIEAOBAHMS IPECTYIUICHUH U YCTaHOBIICHNS JIUL] €70 COBEP-
muBIMX. OpraHbl PeIBapUTEIBHOTO PACCICIOBaHHS 00s3aHbI COONIONATH YCTaHOBICHHBIH
(enepaabHBIM 3aKOHOM MEXaHN3M 3aKOHHOTO OTpaHUYEHHS TIpaBa COOCTBEHHOCTH, BaXKHEH-
Iefl COCTaBIIIOIICH KOTOPOTO SABISAETCS MONyYSHUE CYAeOHOrO PEIIeHNsT Ha TIPOU3BOICTBO

CIICICTBCHHBIX JICHCTBHM.

Buorpaduyeckasi aHHoTanus:
Mapuna MuTiokoBa — VIpKyTckuii rocygapcTBeHHbIH yHUBepcuTeT, KOpunudeckuii nHCTH-
TYT, IpenojasaTeib kadeapsl cyaeOHoro npasa. Hayunbsle HHTEpeChl: yTroJIOBHO-TIPOLECCY-

AJIBHOC MIPpaBo, 3alIATa IIpaB YCJIOBCKaA.

SUMMARY

Selected issues of the property right limitation in the criminal proceedings
The study aims at an analysis of the relationship between civil law and the criminal procedure
law system. The author focus on the limitation of the property right in the selected aspects of the
criminal proceedings.
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