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THE LAW APPLICABLE TO CLAIMS FOR BREACH
OF DUTY OF CARE BY FOREIGN CONTROLLING
COMPANIES AND THEIR DIRECTORS UNDER EU LAW

PRAWO WEASCIWE DLA ROSZCZEN Z TYTULU NARUSZENIA
OBOWIAZKU STARANNOSCI PRZEZ ZAGRANICZNE SPOLKI
KONTROLUJACE I ICH DYREKTOROW NA GRUNCIE PRAWA UE

The research presented in the article aims to identify the criteria for determining the law appli-
cable to third party claims against board members and parent companies for non-contractual ob-
ligations. The article examines the provisions of EU law and the case law of the Courts of Justice
on the basis of the dogmatic method, combined with elements assessing the economic efficiency of
the identified approaches. Research on this topic is prompted by the absence of an adequate legal
framework determining the qualification of the claims in question. The Rome II Regulation only
provides for the exclusion of company law claims from its scope. However, this exclusion does not
provide criteria for determining which claims fall under company law. This issue was recently ad-
dressed by the Court of Justice in the case of BMA AG, C-498/20, concerning the scope of the law
applicable to the liability of a German company for breach of the general duty of care towards the
creditors of a Dutch subsidiary. The Court held that such a claim should be classified as lex delicti.
The findings of the research suggest that the Court of Justice has not offered clear criteria that
would enable national authorities to distinguish between corporate and tort claims. Meanwhile,
it seems that there are more arguments in favour of the corporate nature of claims arising from
decisions relating to the management of the company’s assets.
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Celem opracowania jest okreslenie kryteriéw wyznaczenia prawa wtasciwego dla niektérych rosz-
czen oséb trzecich wobec czlonkéw zarzadu spétki z tytulu zobowigzan pozaumownych. Dzialanie
badawcze zostalo zawezone do przepiséw prawa unijnego i orzecznictwa Trybunaly Sprawiedli-
woéci zgodnie z metoda dogmatyczng z elementami oceny ekonomicznej efektywnosei wybranych
rozwigzan. Podjecie badan we wskazanym obszarze wynika z braku stosownych ram prawnych
przesadzajacych kwestie kwalifikacji tego rodzaju roszczen. Rozporzadzenie Rzym II przewiduje
jedynie wylaczenie ze swojego zakresu zastosowania roszczen wynikajacych z prawa spétek. Wy-
laczenie to jednak nie zawiera kryteriéw pozwalajacych okresli¢, ktére roszczenia przynaleza do
prawa spoétek. Stosunkowo niedawno problem ten zostal poruszony przez Trybunal Sprawiedli-
woéci w sprawie BMA AG, C-498/20, w zakresie prawa wtasciwego dla oceny odpowiedzialnoS§ci
niemieckiej spotki za naruszenie generalnego obowigzku dochowania nalezytej starannosci wie-
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rzycielom holenderskiej sp6tki zaleznej. Trybunal uznat, ze takie roszczenie moze zostaé zakwali-
fikowane jako majace charakter deliktowy (lex delicti). Wnioski z przeprowadzonych badan wska-
zuja, ze Trybunat Sprawiedliwoéci nie przedstawil jednak jasnych kryteriow, ktére umozliwityby
organom odpowiednia kwalifikacje roszczen wynikajacych z dziatalnos$ci spétki 1 jej funkcjonariu-
szy wobec 0s6b trzecich. Wydaje sig¢ przy tym, ze w sytuacji roszczen wynikajacych z decyzji odno-
szacych sie do zarzadu majatkiem spétki wiecej argumentdéw przemawia za ich prawnospétkowym
charakterem.

Stowa kluczowe: BMA AG; C-498/20; odpowiedzialno$é cztonkéw zarzadu; miedzynarodowe prawo
spoétek

I. INTRODUCTORY REMARKS

While there have been some remarkable achievements in the EU company
law, so far no comprehensive harmonization of conflict of corporate rules has
been proposed by the EU authorities. At the same time, other attempts to
regulate international private law in the EU only excluded corporate matters
from their scope. This practice is reflected in Regulation (EC) No 593/2008 of
the European Parliament and of the Council of 17 June 2008 on the law ap-
plicable to contractual obligations (Rome I)! and Regulation (EC) No 864/2007
of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II),% both of which harmonize
the European private international law regimes for contractual and non-con-
tractual liability respectively. Although convenient, this clever way out of the
problem poses various challenges to the jurisprudence of the EU Court of Jus-
tice. It took 20 years from Daily Mail® to Cartesio? to address the question of
how to reconcile theories of real and register seat with the EU primary law.?
In this regard, a series of European Court of Justice decisions curb application
of the real seat doctrine pursuant to EU Treaty Articles 43 and 48.

Although fundamental, this seems like a drop in the ocean when trying
to identify and resolve all the conflict of laws issues involved in doing cross-
border corporate business. One of these is the law applicable to the duties and
liabilities of directors who manage companies that do business internationally
through branches or subsidiaries, or that simply do business without a for-
mal establishment abroad. This aspect of international corporate law could be
taken for granted, but this is far from the case. In recent years, the traditional

! Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I), Official Journal [OJ] L 177, 4 July
2008, pp. 6-16.

2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July
2007 on the law applicable to non-contractual obligations (Rome II), Official Journal [OJ] L 199,
31 July 2007, pp. 40—49.

3 Case 81/87, Daily Mail and General Trust ple, EU:C:1988:456.

4 Case C-210/06, Cartesio Oktaté és Szolgdltaté bt., EU:C:2008:723.

> For a general overview of the real seat doctrine, see Ebke (2002, p. 1015).
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company law characterization faces more and more deviations in which more
stakeholder-oriented fields of law are gaining in importance. This might be
partly explained by liberation of certain protection instruments in company
law in the last 20 years, such as capital maintenance rules. At the same time,
some Europe countries have been dealing with the fallout of letterbox compa-
nies (Ringe, 2013, p. 230). Against this background, corporate directors’ duties
may be qualified either as internal affairs of the company or the problem for
other areas of law like tort law, insolvency law, or securities law. The schol-
arly literature and jurisprudence are both far from finding clear-cut criteria
that will define the boundaries of corporate law (Gerner-Beuerle et al., 2019,
p. 120). There are only some general principles, without clear guidance, which
seem unsatisfactory at best. This may be due to the heterogeneous nature of
the various duties imposed on directors or other entities such as controlling
companies in international group scenarios. As a result, it is unclear which
substantive law governs claims against directors or other entities for misman-
agement of foreign companies in an international context. Meanwhile, for in-
ternationally active companies operating in various jurisdictions, the question
of the applicable law in such situations has significant value, as differences
between the Member States’ legal standards persist in this field. From the
other perspective, stakeholders lack the certainty as to under which law they
may demand justice.

Somewhat surprisingly, in Europe the issue of corporate directors’ duties
and liability has only recently been addressed in the Court decisions. The
latest judgment of the Court of Justice in ZK v BMA Braunschweigische Ma-
schinenbauanstalt AG, C-498/20,° attempted to answer the question of how to
classify the duties and liabilities of board members in international law terms.
At the same time, it is another judgment that directly touches upon the limits
of corporate law in Europe.” Still, however, the jurisprudence in the area in
question actually gives rise to problems, instead of solving real-life issues. At
the same time, it shows lack of understanding when it comes to the protection
of third parties against corporate wrongful activities.

Against this general background, the purpose of this paper is to evaluate
the approach undertaken by the Court as regards the international distribu-
tion of rules capable of handling problems arising from cross-border corpo-
rate business. The key questions it seeks to answer are: do the Luxembourg
Court’s rulings offer clear criteria that minimize the risk of interpretative
noise that may occur when the lines between company law and tort law are
drawn, and to what extent the Court had the capacity to integrate and address
the concerns arising from the cross-border effects of directors’ decisions and
changing social conditions. The question becomes relevant in the case of di-
rectors’ liability for mismanagement of the foreign company’s assets, directly
or through a chain of controlled companies, which constitutes a breach of the
directors’ duty of care and at the same time a tortious act that violates the

6 Case C-498/20, ZK v BMA Braunschweigische Maschinenbauanstalt AG, EU:C:2022:173.
7 See case C-594/14, Kornhaas, EU:C:2015:806.
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general principle of nemine laedere to the detriment of shareholders, creditors
or other third parties. Considering how broad the topic is, this paper is not
meant to be exhaustive but rather explorative. It therefore focuses solely on
the issue of directors’ liability for management errors, as addressed in par-
ticular in the recent BMA judgment of the Court of Justice, and identifies the
main concerns that may arise from this judgment.

The analysis begins by outlining the general problem of qualifying direc-
tors’ duties and liability in international private law (Section II). This is fol-
lowed by presenting the state of European law and the BMA case (Sections 111
and IV). The subsequent section evaluates the outcome of this case and pres-
ents various possible solutions to the underlying problem (Section V and VI).
The final section provides a concluding remark.

II. THE GENERAL PROBLEM OF THE INTERNATIONAL
CHARACTERIZATION OF DIRECTORS’ DUTIES: BETWEEN
CORPORATE AND TORT LAW

1. The general problem of characterization

In the context of international private law, characterization (qualification/
classification) is a process of assigning facts (or a legal question)® to one or
more department (category) of private law.’ In a nutshell, the dominant ap-
proach in Europe is to look for the category of law that usually deals with
a particular type of problem and is therefore most effective when a solution is
sought. In this method, the line of argument is usually based on the juxtaposi-
tion of the underlying problem with the objectives and function of a particular
area (rules, institutions) of substantive law.!® Once the field of law has been
defined, it is possible to identify, firstly, an appropriate conflict rule and, sec-
ondly, the applicable national law. Finally, it is necessary to verify whether
the selected national rule pursues the same objectives and functions as those
of the field of law identified in the first stage of the analysis.!!

8 Indeed, there is no common view in the literature as to what constitutes an object of char-
acterization. For a general discussion of this issue, see Collier (2001, p. 15) and Baratta (2009,
p. 156).

9 Formally, it can also be understood as a phase of interpretation of choice of law rules: ‘[t]he
process of subsuming claims (or defences), as formulated by the parties, under one of several
domestic conflict rules requires construing the category of the corresponding legal institution’
(Baratta, 2009, p. 158).

10 See case C-594/14 Kornhaas, in which the Court struggled to align a German rule mak-
ing directors liable to creditors of companies on the brink of insolvency (§ 64 GmbHG) with the
objectives of insolvency proceedings set out in Regulation 1346/2000, now replaced by Regulation
2015/848; see in doctrine Looscheiders (2004, p. 33).

1 This is also known as a two-step qualification, which consists of two essential questions:
(1) does a given factual situation (legal question) correspond to the scope of the conflict rule (defini-
tion of the legal field)? (ii) does the indicated legal system contain a rule that matches the objec-
tives of the given legal field identified by the conflict rule in step one?
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Neither the European legislator nor the Court of Justice has developed
general methods of characterization. Instead, this is determined by the sub-
ject scope of the scattered European choice-of-law rules (Heiss & Kaufmann-
-Mohi, 2016, p. 90), followed by contextual and functional interpretation by
the Court of Justice in individual cases (for more see Baratta, 2009, pp. 162—
163). The general canon of interpretation of EU law consists of: ‘an autono-
mous and uniform interpretation throughout the Union, having regard to the
context of the provision and the objective pursued by the legislation in ques-
tion’ (case Interedil Sril, para. 42; see Bariatti, 2017, p. 361).!? This means that
the concepts used in individual national laws will not always coincide with
those used to interpret EU law,'® unless the Court of Justice decides to refer to
the prevailing understanding in the Member States! or even in one Member
State.'® Translated into the conflict of laws scenario, the method consists, first,
in examining and interpreting the EU choice-of-law rules, where they exist, in
particular those determining the scope of EU legislative acts (Bariatti, 2017,
p. 364). Secondly, in the light of the conclusions drawn from the preceding
stage of analysis, the Court of Justice provides the general guidance necessary
for the examination of the national substantive rule presumed to be applicable
in the case (Kornhaas, paras. 19—21). The final call is left to the competent na-
tional authorities, who ultimately decide whether the national rules at stake
fall within a particular category of law.

It is important to note that the most glaring flaw in the Court’s method
as outlined is that it does not seek the most optimal solution to the problem
in the case from among the many possibilities offered by the various national
substantive laws. In particular, it overlooks the obvious fact that rules fall-
ing within different branches of the law may act as functional substitutes. In
actual fact, it is not uncommon for the Court to focus on a single rule proposed
by the national institution submitting the preliminary question. It therefore
lacks an overall view of the impact of a choice of law in the given context.'® In
consequence, rather than the most effective allocation of rules to the problem
at hand, it focuses on the consistency and uniformity of EU law.

2. The problem of characterizing directors’ duties

Having outlined the general problem of characterization, it is now impor-
tant to consider which category covers the duties arising from the status of
company director, namely how these duties are treated under private inter-
national law. In general, the core aspects of companies are subject to the lex

12 Case C-396/09, Interedil Srl, EU:C:2011:671.

13 Tt also eliminates the application of the lex fori approach in a strict sense in the course of
the characterization.

4 See, e.g. Case 29/76, LTU v. Eurocontrol; in the literature see Heiss & Kaufmann-Mohi
(2016, p. 92).

15 Case T-43/90, Garcia, EU:T:1992:120, para. 36.

16 See remarks made by Ringe (2017, p. 274) by reference to the consequences of C-594/14
Kornhaas.
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societatis. This is the law that applies according to the criterion that most ef-
fectively binds the company to a particular legal system. The latter is crucial
because the very existence of the company depends on the rules laid down by
national law. As a reminder, this was stressed in the following well-known
wording of the Daily Maily judgment: ‘[ijn that regard it should be borne in
mind that, unlike natural persons, companies are creatures of the law and,
in the present state of Community law, creatures of national law. They ex-
ist only by virtue of the varying national legislation which determines their
incorporation and functioning’ (para. 19). Although Article 54 TFEU and the
related case law do not provide a single criterion, given that Member States
are obliged to recognize foreign corporate structures established in other Eu-
ropean countries, this means that the best strategy is to apply the register
seat theory (or one of its variations) in national law. Otherwise, domestic com-
panies would be at a disadvantage when compared to foreign entities that do
business internationally.

However, a mere decision on the law applicable to the company does not
highlight the extent of matters covered by the conflict of laws indication. Tra-
ditionally, the company law embraces rules concerning the creation, internal
relation and liquidation of the company. However, when it comes to specific
circumstances, certain matters positioned between spheres of internal affairs
and the external world may become controversial. These situations might be
of particular interest for two or more fields of law with different axiology and
aims. From this reason, without placing certain boundaries of the company
law vis-a-vis other fields of law, some inconsistencies and frictions may occur
between legal systems. In general, it may lead to rule gaps that create loop-
holes in legal protection, or rule overlaps — two or more protective systems will
be imposed, causing excessive regulatory burdens.

In this context, the duties and liability of corporate officers pose specific
difficulties that amplify inherent issues arising from international charac-
terizations. Director-shareholder relationships are predicated on trust and
confidence. Due to the nature of this relationship, a special legal regime is
required. Therefore, although directors’ duties arise mostly from statutory
law, with some potential modifications in a corporate contract, they belong to
corporate law rather than to general tort law duties. Corporate law stipulates
two fundamental obligations for directors: duty of care and duty of loyalty.
These duties exist by virtue of their office. By definition, duty of care means
exercising reasonable care and skill in the business affairs of the company. In
many jurisdictions, directors are allowed a great deal of discretion in conduct-
ing corporate business (managerial freedom) referred to as the business judg-
ment rule and other legal devices.!” As for the duty of loyalty, directors’ powers
are suppressed in cases of conflict of interest or conflict with general law.

Even though the fundamental obligations of directors follow from the fi-
duciary duties to shareholders, there are many other heterogenous duties em-

17 It must be added that such mechanisms might be characterized under the categories of
substantive or procedural law.
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bedded in various legal mechanisms. Depending on the area of law, directors
may be subject to different duties, such as public law, accounting law and
securities market law. In addition, the intensity of the duty owed to some
stakeholders may change during the life of the company. For example, once
insolvency becomes inevitable, it is recognized in some jurisdictions that the
interests of creditors may become paramount.’® The main reason for this is
that insolvency law is concerned with the equitable distribution of the insol-
vent company’s assets to third parties. Company law, on the other hand, does
not deal with the management of the company in financial distress.

Overall, there may be some grey areas (‘outer band’*®) between company
law and other areas of law, and therefore certain obligations and liabilities
may be characterized in different ways. In the end, however, a national ap-
proach to business and whether or not the corporate veil will provide manag-
ers with certain immunity?® will have a major effect on how the business oper-
ates. Accordingly, certain situations may favour company law over other areas
of law. The reason for this is that company law is superior to other areas of
law when it comes to establishing effective asset management and encourag-
ing professionals to take reasonable, albeit risky, decisions. This is consistent
with the broader goals of increasing wealth in the economy and society in
general. Moreover, beyond mere compensation, company law motivates direc-
tors and aligns their actions with corporate and social objectives. In general,
it occurs through corporate governance rules and by market control (pric-
ing mechanism), for example directors are eliminated through the dismissal
mechanism that can be used after the successful takeover of the company. It
may be debated whether this mechanism is always effective. Nevertheless,
the main function of corporate rules is to deter management from violating
corporate governance rules, mainly to prevent certain undesirable situations
rather than to compensate for the harmful effects. In this context, as noted
above, in addition to their fiduciary duties, directors have other duties and ob-
ligations arising from other legal relationships and general duties, such as, in
some jurisdictions, the general duty of care based on the nemine laedere prin-
ciple (allgemeine Schdadigungsverbot). The latter has detailed characteristics
in tort law, where it 1s assumed that the primary objective is compensation,
and the secondary objective is future deterrence (Magnus, 2005, p. 150). It is
therefore doubtful whether general tort claims are suitable to properly shape
the corporate decision-making process. In most cases, directors will find it dif-
ficult to bear the financial consequences of their decisions. Thus, the primary
effect will only be to reduce the ability of managers to make sound business

8 For an overview of the different approaches to this issue, see Gurrea-Martinez (2021,
pp. 378-386).

¥ The term was used by the Delaware Supreme Court in Salzberg v. Sciabacucchi, No. 346,
2019 (Del. March 18, 2020).

20 Tt can also work in the opposite direction, and the applicable company law may be more
rigid than the potential tort law indicated by the place where the damage occurred. However, in
more situations, the company rules are more nuanced about the particularities of directors’ duties
and their liabilities than the general tort rules.
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decisions, rather than to guarantee adequate compensation to harmed indi-
viduals.

The other factor that can influence the characterization issue is who is
compensated first out of the directors’ pockets: the company or a third par-
ty. This issue arises from the nature of a company as a vehicle for wealth
accumulation. In general, directors can be held directly accountable to the
company and/or third parties. Next, it is necessary to distinguish situations
in which the company suffers direct damage, and the financial situation of
the creditors is only a derivative of this, on the one hand, and the situation
in which the creditors incur direct damage, on the other. While the latter is
clear, the problem of derivative damage may give rise to different models of
solving this problem. The creditors may be granted a direct claim or a claim
to be satisfied from the company’s assets increased by the amount of the
repaired damage, or the creditor’s situation will only improve if the director
leaves the company as a result of being dismissed by the shareholders (no
legal claim). Finally, there is the potential for conflict between procedural
and substantive rules, which can add to the confusion, such as the standards
for the burden of proof.

III. CURRENT STATE OF THE CONFLICT OF LAWS IN THE EU

The analysis now turns to the EU normative perspective. As mentioned
previously, the Court of Justice in the judgments Centros,? Uberseering
and Inspire Art?® has demonstrated that each Member State has the right
to set its own rules when it comes to the law applicable to companies regis-
tered on its territory. Likewise, Member States must accept foreign compa-
nies established in other Member States, regardless of where they carry out
their activities. Defining the connecting factor for the lex societatis is only
the very first step in determining the international situation of a company.
The next step is to delineate the boundaries of the lex societatis: the matters
that are normally considered to fall within this body of law. In the US this
is commonly addressed, not without controversy and many practical issues,
by the so-called ‘internal affairs doctrine’ (Manesh, 2021, p. 524). In Europe,
there are no rules on the law applicable to companies or on the scope of the
lex societatis. Informal initiatives, like the draft of the Regulation on the law
applicable to companies and other bodies prepared by the European Group
for Private International Law,?* did not gain much recognition among EU
institutions. Only the Rome I and Rome II Regulations provide some clues

21 Case C-212/97, Centros, EU:C:1999:126.

22 Case C-208/00, Uberseering, EU:C:2002:632.

% Case C-167/0, Inspire Art Ltd., EU:C:2003:512.

24 See draft of Regulation X on the law applicable to companies and other bodies, https:/
gedip-egpil.eu/wp-content/uploads/2016/09/Societe-TxtSousGroup-1.pdf
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as to how to approach this issue.?® However, the strategy adopted there
takes the form of an exception to the scope of these acts, so that neither
Regulation contains a general provision on characterization. Accordingly,
Article 1(2)(f) of the Rome I Regulation excludes the following from its am-
bit: ‘companies and other bodies, corporate or unincorporated, such as the
creation, by registration or otherwise, legal capacity, internal organisation
or winding-up of companies and other bodies, corporate or unincorporated,
and the personal liability of officers and members as such for the obligations
of the company or body’.2® Giuliano and Lagarde’s report on the Rome Con-
vention?’ provides a certain amount of clarification on the problem of the
boundaries between tort law and company law: ‘[cJonfirming this exclusion,
the Group stated that it affects all the complex acts (contractual, adminis-
trative, registration) which are necessary to the creation of a company or
firm and to the regulation of its internal organization and winding-up, i.e.
acts which fall within the scope of company law. ... Examples of “internal
organization” are: the calling of meetings, the right to vote, the necessary
quorum, the appointment of officers of the company or firm, etc. “Winding-
up” would cover either the termination of the company or firm as provided
by its constitution or by operation of law, or its disappearance by merger or
other similar process’ (p. 12).

The EU legislative acts do not offer any further guidance on international
company law rules, as separate legislation to unify them has not yet been for-
mulated. As a result, much remains to be interpreted and clarified by the EU
Court of Justice.

IV. THE POSITION OF THE LUXEMBOURG COURT
IN THE BMA CASE

The following analysis is based on the Luxembourg Court’s interpretation
of the Rome I and Rome II Regulations. Although these are the main pieces of
European harmonization in the field of the law applicable to contractual and
non-contractual obligations, with the mentioned notable exception of company
matters in both cases, the Court of Justice has provided some valuable con-
siderations in recent years in order to identify the type of cases that should be
subject to the lex societatis.

% Some basic guidance on the scope of company law can also be found, e.g., by interpreting
Article 1(g) of the Succession Regulation, OJ L 201, 27 July 2012, pp. 107-134.

%6 A similar exclusion from the scope of EU law can be found in Article 1(2)(d) Rome II, with
an addition of ‘the personal liability of auditors to a company or to its members in the statutory
audits of accounting documents.’

2T Report on the Convention on the law applicable to contractual obligations by Mario
Giuliano, Professor, University of Milan, and Paul Lagarde, Professor, University of Paris I,
0OdJ C 282, 31 October 1980, https://eur-lex.europa.eu/legal-content/ EN/TXT/?uri=CELEX%3A
31980Y1031%2801%29
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As a starting point, the Kerr decisions?® referred to ‘structural aspects of
companies’ (para. 33) as excluded from the scope of the Rome I Regulation
alongside ‘acts which are necessary to the creation of a company ... and wind-
ing-up’.?® However, it was only recently that this concept was enhanced with
some further details. In BMA, the Court ruled on the law applicable to the
legal claims brought under the Dutch ‘Peeters Gatzen’ suit,’® among other
problems addressed.?® The case was based on a rather straightforward set
of facts: the liquidator in the bankruptcy of a Dutch company whose debts
had become irrecoverable brought an action for damages (Peeters Gatzen suit)
against the German grandparent company (BMA AG). The claim was based
on the fact that the grandparent company had stopped funding the Dutch
company, thereby allegedly breaching its duty of care to the Dutch company’s
creditors.?? From the description of the facts provided by the Attorney Gen-
eral and the Court, it appears that there were differences of opinion between
the parties as to the liability of a German parent company which, in their
view, acted either as a shadow director or (indirect) shareholder of an insol-
vent Dutch company. Nevertheless, this issue has been translated into a legal
question of what law applies to compensation for damage caused by a breach
of a shareholder’s or director’s duty of care to the outside world. Put another
way, the issue at stake was whether a duty of care imposed on directors or
shareholders is governed only by the law of the company’s registered office (lex
societatis), or whether it changes the rules of the game on directors’ liability
when the latter is derived from the more general principle of not causing harm
(lex loct delicti). The special focus of the Court of Justice on the classification
of tort law vs. company law followed from the mentioned exclusion laid down
in Article 1(2)(d) of the Rome II Regulation.

In her opinion, the Advocate General (AG)*® emphasizes that the catalogue
in Article 1(2)(d) of the Rome II Regulation is only exemplary and that caution
should therefore be exercised in classifying any matter under company law
or tort law. It is true that even the enumerated matters can be questioned
in this context, as they represent a variety of situations that are not always
considered part of the corporate law framework. At first sight, Article 1(2)(d)
of the Rome II Regulation appears to be too broad and should therefore be

28 In fact, the Kerr decision does not concern a company but a group without legal personality
(unincorporated association) which manages a joint ownership of property in a residential block.
Thus, assuming that the problem in this case was of a contractual nature, the Court did not pay
much attention to the question of the scope of the lex societatis.

2% See also case C-272/18, Verein fiir Konsumenteninformation, EU:C:2019:827, para. 35.

30 An action that was accepted for the first time in the case-law of the Hoge Raad der Neder-
landen (Supreme Court of the Netherlands) by judgment of 14 January 1983.

31 That is to say, the first three questions asked by the national court relate to jurisdiction
and only the fourth to conflict of laws.

32 The claim was not based on any former contractual relationship between a liable person
and a person who has suffered damage.

3 Opinion of Advocate General Manuel Campos Sanchez-Bordona delivered on 28
October 2021, Case C-498/20, ZK v BMA Braunschweigische Maschinenbauanstalt AG,
ECLI:EU:C:2021:888.
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narrowed down, the Advocate General maintains. As a result, she argues that
certain criteria must be taken into account in order to determine what con-
stitutes company law. Accordingly, she proposes a distinction between the
internal ‘life’ of the company (excluded from the scope of Rome II) and exter-
nal relations (covered by the Regulations). This follows the reasoning already
established in the Kerr decision. In the next step, she identifies the matters
covered by Article 1(2)(d) of Rome II which relate to the company and which do
not. On the personal liability of shareholders and directors for company obli-
gations, the Advocate General questions whether this is purely internal to the
company (para. 51). As she stresses: ‘[i]Jn particular, as regards the personal li-
ability of shareholders and directors for the company’s obligations, the Rome II
exemption is understandable as the company law context prevails over all
other considerations. If a provision on non-contractual liability is so rooted in
considerations specific to the company law context that it is irrelevant outside
it [emphasis added], then this takes precedence for classification purposes’
(para. 53). She then acknowledges: ‘the implementation of this criterion is
not easy not only because of the wording of the Rome II Regulation, but also
because of the sheer uncertainty in the field of company law’ (para. 55). A final
test offered by the Advocate General is to determine whether liability is based
on company law, on breach of the general neminem laedere obligation or on
some other specific ground not related to company law (para. 56). She notes
that Rome II excludes liability to third parties for breaches of corporate du-
ties of care or loyalty. However, a breach of a general duty not to harm third
parties can be classified as a tort. The Advocate General gives a few examples
excluded from Rome II, such as: (1) breach of the obligation to file for bank-
ruptey, (2) the liability of shareholders for delays in setting up a company,
and (3) a claim against members of the board of directors who are responsible
for the debts of the company if they fail to carry out certain formal acts aimed
at controlling the financial situation of that company when it does not have
sufficient financial resources (para. 63). Conversely, claims subject to Rome II
must fulfil two conditions: 1) the actions of the directors have directly harmed
the interests of third parties, 2) they are covered by the general liability rules
(para. 64). Furthermore, she stresses that the formal national assignment of
a claim to corporate or another body of law should not be interpreted as conclu-
sive (para. 59). Similarly, when it comes to the procedural rules, a claim may
be filed as a derivative or direct action (para. 61). A comprehensive analysis of
the situation is needed here, including what needs to be proved and defences
offered to directors against the company and creditors (para. 62).

Following the reasoning of the AG’s opinion, the Court in BMA case draws
the line between corporate law and the outer world by reference to the ‘struc-
tural aspects of companies’ (para. 52). The Court provides little explanation of
this concept, stating that the personal liability of officers and directors as such
for the obligations of the company is not an element covered by this definition
(para. 53). As the Court points out, the purpose of the exclusion is to ensure
that certain questions relating to the operation and organization of the compa-
ny are governed by a single body of law — the lex societatis — in order to ensure
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consistency and effectiveness. Company law should be distinguished from other
areas of law by looking at the source of non-contractual obligations, which
may either be related to company law or have an external purpose (para. 54).
What matters here is to whom a director owes a duty of care. Accordingly, the
Rome II Regulation would apply if that duty stemmed from the ‘general duty
of care erga omnes’. This is the last point of the Court’s reasoning, since it is
for the national court to determine the nature of the duty under national law
and whether it is of such a quality as to satisfy the definition of tort under the
Rome II Regulation (para. 55).

V. ASSESSMENT OF THE BMA RULING AND CURRENT EU LAW

1. The functionality of the proposed solution in the BMA case

In general, the Luxembourg Court has for some time been attempting
to determine the law applicable to the liability standards of foreign com-
pany directors. In this context, the interpretation of conflict-of-law rules
has been a particular challenge for the Court of Justice, as there has been
no systematic approach to this problem in the EU. This is evidently due, on
the one hand, to the legal limbo of the acquis communautaire and, on the
other hand, to the broad freedom of establishment in Europe provided by
the principle of market access. This perspective could explain the Court’s
attempt to balance the interests of foreign companies with those of stake-
holders, especially creditors.

A closer look at the Court’s approach in BMA shows that this decision
does not convincingly reduce the friction between tort law and company law.
Although the Court’s reasoning could be seen as obvious, it is anything but.
In the grey area of the intertwined interests of a company and third parties,
the proposed classification solution does not provide much clarity. That is,
the internal structure approach adopted in the BMA case is flawed because it
does not provide a clear understanding of what company law is or what objec-
tives should be pursued by the provisions falling within it. In this context, the
only valuable hint in this respect is provided by the following statement of the
AG: ‘[i]f a provision on non-contractual liability is so rooted in considerations
specific to the company law context that it is irrelevant outside it’. This idea
1s not clearly expressed in the judgment, which reads as follows: ‘specific to
company law or it [non-contractual obligation] has an extraneous purpose’.
The first method represents a condicio sine qua non and is based on the rec-
ognition that, without the elements of the corporate regime, there would be
no liability whatsoever. The second approach is founded on a functional per-
spective towards legal norms, which is more difficult to grasp. Nevertheless,
both statements paraphrase the problem rather than offer a solution. Indeed,
the scope of the fields of law was a problem at the outset, which has only been
translated into a criterium divisionis, either in terms of the link between the
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corporate regime and liability, or in terms of the objectives of the legal fields
in question. But the extent to which the issue has a strong foothold in the law
of companies or in the law of torts is a question that remains without a proper
answer. Recognizing the potential controversy surrounding this specific issue,
particularly due to the lack of a European standardization of corporate or tor-
tious norms, the Court has deferred to the authorities of the Member States
to determine the appropriate outcome. As a result, defining the objectives of
different legal mechanisms could be susceptible to national idiosyncrasies. In-
terestingly, there was no indication from the Court as to whether the nation-
al court should take an autonomous approach to the qualification of a given
claim that is common to all Member States, or whether it should use only the
national understanding (lex fori).?* In this context, it should be borne in mind
that company law in the EU is far from being fully harmonized. Thus, the
scope and objectives of the company may differ from one Member State to an-
other, and taking into account the assessment criteria derived from national
substantive law would run counter to the objective of unifying outcomes at the
EU level. This may lead to a segmentation of the internal market, contrary
to the European integration model, which is more than just a separation of
national laws according to international private law methods.

Overall, the approach offered by the Court amounts to no more than
a smell test based on the battle of purposes technique in the process of inter-
national private law classification. This criterion lacks quantifiable objective
factors and relies on subjective perceptions of which purpose is considered
paramount in a given situation (although it is not known why a particular
purpose is rated as such). As it stands, there is no explanation of what ele-
ments fix the question to company law to such an extent that it loses its mean-
ing outside that context as well. Company law does not close itself off from
external legal issues and claims in the box of internal organizational matters.
The corporate and tort regimes may overlap in certain cases. In a national
law, both regimes form a coherent standard of conduct. It may be difficult to
reconcile them when they are part of different legal systems that may come
to the fore at the same time. In complex relationships, it will be impossible
to separate a company from the outside world. The interconnection of law
mechanisms here is so striking that at least a certain caution would be desir-
able. Yet the Court seems to believe that legal provisions pursue homogeneous
objectives and can be classified in a binary way with two class labels: corpo-
rate-oriented or not. However, this algorithm will not work in the case of rules
that have different objectives. These developments suggest that skirmishes at
the frontiers of the corporate world are likely to persist. An example of this
could be a claim against shareholders for failure to take the necessary steps to
complete the formation of a private limited company. This was offered by the
Advocate General in her Opinion as obviously falling under the company law
exclusion of the Rome IT Regulation. At the same time, it acknowledged that
the rule has a dual purpose: to protect third parties who contract with an un-

3+ This will be further investigated below, with some reference to the qualification methodology.
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registered entity and to encourage the definitive registration of companies. No
arguments were put forward as to why the company law classification takes
precedence in such a case. It may be that this liability rule would not exist
without the corporate context. However, the rule in question also underlines
the partnership-like nature of an immature company in the formation stage
and the protection of the company’s creditors during the period when the pro-
tective mechanisms of company law are not yet fully operational. Persons act-
ing on behalf of the company in formation create certain expectations that are
also fundamental to the decisions of third parties. Thus, the liability of per-
sons who have acted on behalf of the company in formation does not usually
end with the registration of the company. All in all, it is difficult to say which
of the two objectives represented by this rule is more important. Rather, both
objectives should be treated equally. The same can be said of the different
approaches to the corporate groups, which to varying degrees seek to achieve
the objectives in two fundamental aspects, namely the organizational aspect
(enabling law, Organisationsrecht), which consists in facilitating the parent
company’s management of the group and the pursuit of the latter interests,
and the protective aspect (Schutzrecht), namely the protection of corporate
outsiders, such as the creditors of dependent companies. From the point of
view of purpose, the international private law characterization of the legal
framework of the group of companies would require a division between rules
according to these two categories. Moreover, some organizational aspects at
the least need to be divided between corporate and contractual qualification
(Renner, 2014, pp. 475—480). Effectively, the potential outcomes of conflict-of-
laws considerations extend beyond what the general objectives of a group of
company rules may be. Therefore, further qualification criteria must be estab-
lished, including the differentiation between internal and external organiza-
tional matters arising from the fundamental distinction between contract and
corporate law. When it comes to the protection of creditors, both parent and
dependent company regimes may find their own solutions. Nevertheless, most
Member States find that the seat of the subsidiary determines the applicable
law for mechanisms protecting the interests of the subsidiary.?® In view of the
numerous methodological explanations for such considerations (the overview
in German doctrine in Kindler, 2021, pp. 1855-1859), this approach is based
more on the recognition of the interests of the states of origin of the dependent
company than on a systematic division of the rules in accordance with the
objectives they pursue (sometimes overemphasizing the protective purposes

% See draft of Regulation X on the law applicable to companies and other bodies, n. 3:
‘A Recital should clarify that this instrument applies to groups of companies but does not estab-
lishes any special conflict of law rule on this matter [“In accordance with the conflict of law rules
of this Regulation, where one undertaking controls another governed by a different legal system,
its ensuing rights and obligations as regards the protection of minority shareholders and third
parties are governed by the law governing the controlled undertaking, without prejudice to the
obligations imposed on the controlling undertaking by its own law, for example the requirement
to prepare consolidated accounts”]’, https://gedip-egpil.eu/wp-content/uploads/2016/09/Societe-
TxtSousGroup-1.pdf


https://gedip-egpil.eu/wp-content/uploads/2016/09/Societe-TxtSousGroup-1.pdf
https://gedip-egpil.eu/wp-content/uploads/2016/09/Societe-TxtSousGroup-1.pdf
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of company law over the organizational function). More importantly, the ap-
plication of the BMA reasoning in such a case would formally mean that it is
not the company law of the subsidiary’s seat that should apply, but the tort
law of the lex loci damni. There is no doubt that the Rome II Regulation is not
tailored to the specific needs of group situations and is obviously not geared
to intercorporate liability. Even if the direct (financial) damage caused by the
controlling company is very likely to be located at the seat of a subsidiary, it
cannot be ruled out that a collision determination based on the lex loci damni
rule will point to a different legal system.

From a methodological point of view, there are some doubts when the Lux-
embourg Court in BMA establishes the basis of its reasoning by formulating
two sources of duties imposed on directors: the corporate duty and the general
duty of care. The Court seems to assume that it is an international standard
that these two duties can coexist, or that it is generally permissible to frame
a choice of law question one time as a breach of the corporate duty of care, and
another time as a breach of the general duty of care. In this context, it should
be recalled that the existence of such duties is a matter of national law deter-
mined by an applicable private international rule. By assuming the existence
of a general duty of care, the Court allows the application of a lex loci damni,
if only the national law contains a general duty of care. Firstly, this means
that the lex causae determines the understanding of the legal issue in a case.
Secondly, any director of an international company in the EU must be aware
that his decisions may be subject to two sets of standards, one corporate and
one erga omnes. Whether intentionally or not, the Court has not limited the
mismanagement of company affairs to company law alone, which means that
the BMA judgment de facto recognizes the concurrence of choice of law rules
(la régle de cumul), namely that two such rules may be used to determine the
applicable law. In other words, the exclusion in Article 1(2)(d) of the Rome II
Regulation only applies if the claim is based solely on a corporate obligation.
In the absence of any further constraint, it would seem to be up to the claim-
ant to decide under which regime the claim is formulated, ergo which private
international law regime is applicable in each case.

2. Possible solutions to the qualification issue

As can be seen from the above, the BMA ruling lacks any practical vision
of how to distinguish company law from other areas of law, in particular
tort law. Thus, the friction between Member State authorities on how to
characterize legal claims in conflict of laws analysis will flourish. Does the
chartering state have the power (and to what extent) to govern the corporate
affairs based on its integral role in bringing the corporation into existence?
The answer to this question should be based on the general assumption that
the overall aim of directors (and company structures as well) is to effec-
tively manage corporate assets without disregard to the situation of third
parties. Typical choice-of-law analysis considers various factors to determine
which state has the most significant relationship to the parties and mat-
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ters at issue, and therefore the greatest interest in regulating them. This
analysis is often used by courts to determine the law governing a corpora-
tion’s external business activities, including relationships with employees,
contractors, suppliers, customers, and the general public. Thus, the distinc-
tion must be drawn between protecting the company’s assets and providing
a liability function against the company’s creditors (liability for negligently
caused damage). Nevertheless, for the sake of predictability, the home Mem-
ber State should have the primary role in defining the duties of directors
towards the company and the outside world, in accordance with the unitary
theory. French law, which characterizes the liability of directors as company
law, even in relation to third parties, serves as an example.?® Only in certain
areas, such as insolvency law and securities regulation, should modification
be considered, giving precedence to more specialized legal fields. Against
this background, some ideas are presented below as to how to delimit the
scope of application of company law and tort law.

At the outset, it is essential to distinguish between activities concerning
the operations of the company, occurring between closely defined corporate
actors, and those taking place with individuals who are not strictly bound by
the corporate agreement. It is unlikely that corporate actors will seek relief
under tort law, as the terms and legal regulations incorporated in the corpo-
rate contract are presumed to align with the rational corporate actors’ expec-
tations. However, it is not something that should be completely ruled out as
a possibility. Such a situation requires a solution similar to the separation
of contractual and tortious claims. In the second category of relationships,
international law characterization will be trickier. Unfortunately, it is not all
that easy for parties who have never been involved in arm’s length bargain-
ing to deal adequately with non-performance or other misconduct. Criteria
that establish the boundary between the lex societatis and the lex loci delicti
are not uniformly established for such situations (Gerner-Beuerle et al., 2019,
pp. 120-121).

The first possible solution is based on a formal criterion derived from na-
tional law. If a claim falls within a company law statute, it qualifies as lex soci-
etatis for private international law purposes. This approach may appear clear
and unambiguous and might be favoured by national authorities following the
lex fori qualification. However, the Court of Justice has rejected it as overly re-
liant on a domestic approach to defining boundaries for private international
law purposes (Verein fiir Konsumenteninformation, para. 36). As a result, it
could have a negative impact on the coordination of legal solutions within the
EU and lead to inconsistent decisions in individual cases.

Other approaches are based on substantive criteria linking an action
to the core activities of the company (internal affairs approach) or the pre-
dominant impact of the action on the company or third parties (impact-
based approach; Gerner-Beuerle et al., 2020, p. 27). As to the former, any

36 Africatour case: Cass. civ. 1ére, 1 July 1997, Bulletin Joly des sociétés 1997, 1062, holding
that Senegalese law applied to the liability of directors of a Sengalese company to third parties.



The law applicable to claims for breach of duty of care by foreign controlling companies 171

wrongdoing committed in the exercise of corporate power and in a corporate
capacity should be governed by corporate law. With regard to the latter,
the lex loci delicti covers claims relating to direct damage caused to third
parties, leaving all other situations where only reflective damage appears
to have occurred to the lex societatis. The first approach raises a problem
relating to activities that appear to use the corporate veil lawfully, but do
so only for harmful purposes. It requires, firstly, the definition of matters
directly related to company law and, secondly, the identification of the
grounds for distinguishing between actions carried out in good faith and
those constituting a form of abuse. In fact, this approach is largely based on
the dogmatic division of corporate activities into internal and external. As
for the impact-based approach, it does not take into account the coexistence
of damage caused to the company and to third parties, even though such
a situation will be relatively common. For example, a poor business decision
made by a director will result in losses to the company and at the same time
cause the company to default on its contract, thereby harming the compa-
ny’s creditors. As a result, it will be necessary to search for criteria to deter-
mine which of the losses is the cause and which is the consequence, which
in many cases will be impossible or will be based on additional artificial
criteria that make no more than a pretence of logic.?” Also, it is difficult to
answer the question of what makes causality equal to priority in the charac-
terization of legal rules. Overall, neither approach offers a cohesive solution
to the issue at hand. Both require the implementation of extra criteria or
corrective measures. This is a result of oversimplifying the intricate rela-
tionships that emerge during company operations, leading to a grey area
between the classification of company law and tort law. As a consequence,
events that solely pertain to tort law or corporate matters are indistinguish-
able, except for conspicuous instances where corporate actors have clearly
overstepped their authority.

Overall, it appears that a more favourable approach than the one sug-
gested in the BMA dicta would be to assume that directors are liable under
a single legal framework, namely the law of the jurisdiction in which the
company is registered, for actions taken in pursuit of the corporate purpose.
This applies to actions that are not solely harmful to the company but also to
a third party. This indeed sounds like what the Court of Justice had in mind
when, at an earlier stage in the development of the Common Market, it estab-
lished the principle of market access under the free movement of goods: that
a product originating in an EEA State should not be subject to as many stan-
dards as there are Member States. Likewise, companies may be regarded as

3T In BMA case, the Court, interpreting Article 4(1) of the Rome II Regulation (i.e. the con-
necting factor of the place where the damage is sustained) the Court held that the loss suffered
by the creditors was only secondary, whereas the loss suffered by the assets of the bankrupt com-
pany was primary. See case C-498/20, BMA, para. 56. Since almost any bad business decision will
first affect the assets of the company, the place where the activities of the company are carried
on is relevant for the question of which national law is applicable. Moreover, if the damage is not
caused to specific assets, the register office indicates the national law.
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‘products’ of national legislation. There is a commonly held belief that a com-
pany incorporated in a single Member State is permitted to conduct business
in other countries using its legal identity. However, there are variations in the
manner in which the corporate veil can be lifted through tort law mechanisms
across different Member States, which poses a risk that this expectation will
be impeded. This circumstance is unfavourable for the thriving of businesses
in Europe. As a result, any foreign standards must be appropriately substanti-
ated (Gebhard, para. 37).

Consideration needs to be given to how to define that the activity has been
undertaken in pursuit of the general corporate purpose in order for the ap-
proach presented to be operational. If a given provision or claim serves the
proper management of the company as a vehicle for the accumulation of as-
sets, the lex societatis prevails. This means that measures that are primarily
aimed at the proper management of assets, rather than compensation, should
be qualified as corporate law. The general standard of conduct does not take
precedence over the specific duty of care.?® Otherwise, corporate agents would
be subject to multiple and sometimes conflicting standards of conduct. Ad-
ditionally, this can be clarified by applying a formal criterion of acting as an
agent of the company (as elucidated earlier through a formal internal affairs
approach), with a substantive element of whether the action, consisting of
managing the company’s assets, was taken ex ante within the limits of justifi-
able economic risk (a good faith element). As to the latter, companies exist
primarily to manage resources in a competitive and uncertain free market
environment. In company law, the principal purpose of liability is to discour-
age management from violating corporate governance rules. Frequently, the
mere threat of legal action or damage to reputation can inspire greater dili-
gence. In the end, the main point is that creditors, employees and society as
a whole benefit far more from good corporate governance (Pareto efficiency)
than from compensation for breaches of directors’ duties. Obviously, directors
can be held liable for any damage caused to the company and other entities.
However, liability and compensation aspects should primarily be allocated
within the framework of the corporate rules so far as it concerns a reason-
able act of corporate management. Reasonableness in this context does not
mean second-guessing by a competent authority, but eliminates actions that
merely appears to be management of the company. It serves as a corrective
mechanism where the qualification of the company may raise doubts from
the perspective of fundamental rules of justice. If the latter is not the case, it
would be difficult to argue that individuals affected by the actions of directors
require remedies outside the national law applicable to the company, such as
the law of the place where the company carries on its business. It also means
that no jurisdiction, no matter how strongly affected, may impose local tort
rules without properly justifying them by showing that the activities of di-

3 This may be different where a standard of conduct is derived from specific sectoral legisla-
tion, such as environmental or financial legislation.
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rectors pose a serious threat to the integrity of EU integration. Only then is
the right to establish a private legal relationship in the form of a company in
a Member State and to carry on business throughout the territory of the EU
properly secured.?

Furthermore, the fact that a claim arises out of the mismanagement
within a group and is therefore subject to the law of the seat of the com-
pany, be it a parent company or a subsidiary, should not exclude reference
to the rules of general tort origin.*’ By referencing national law, all the
instruments of that legal system that are not based on previous contractual
relations and have a general preventive and compensatory character are
available. Thus, the standard of conduct for directors might be influenced
by the regulations of national tort law in general. However, this mainly
relies on the specific content of the national law concerned. Importantly, in
such a case the legal assessment takes place within a legal system in which
rules of different origins could be much better coordinated, thus avoiding
friction between different legal systems, including second-guessing of liabil-
ity based on either corporate or tort law. This can enhance the certainty
and predictability of outcomes compared to applying different legal regimes
depending on whether a duty arises from a fiduciary relationship or from
general tort law.

It is fair to conclude that the lex societatis should prevail in the relations
between directors, the company and third parties. For these reasons it is
regrettable that in BMA the Court found that classification under company
law is of an exceptional nature.*! On the contrary, the tort characterization
should only be inferred in specific cases where the claim cannot be traced
back to the proper management of the company’s assets. This is the case
where an act falls outside the bounds of reasonable corporate governance
and the protection afforded to directors by the law of the home country is
not justified because of abusive, fraudulent or criminal behaviour which
would lead in the short term to the artificial omission of any standard of
liability and in the long term frustrate the purpose of companies in the
economy.

39 Cf. Szydto (2017) with reference to C-594/14, Kornhaas: ‘If, conversely, the relevant host
State law is non-discriminatory and simply requires the pseudo-foreign company to adapt to rules
that only concern the conduct of company’s activities in the host State (including the regulation of
the company’s directors’ conduct), and is applied only after the pseudo-foreign company has been
successfully established in the host Member State, then it does not restrict freedom of establish-
ment under Articles 49 and 54 TFEU’ (p. 1865).

40 This view may be at odds with the conventional understanding of the methods used for
qualification; see, e.g. Tholke (2022): ‘Verwiesen wird aber nicht auf die gesamte Rechtsordnung,
sonder nur auf solche Normen, die entsprechend zu qualifizieren sind’ (p. 12).

41 This seems to be based on the false premise that corporate qualification is an exception
under Article 1(2)(d) of Rome II. The latter provision is not intended to make the qualification of
tort law the default choice, but merely to recognize that corporate law and tort law are different
categories that require their own methods of determining the applicable law. Thus, it is wrong to
assume that this exclusion must be interpreted strictly.
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VI. BEYOND CHARACTERIZATION PROBLEM

Perhaps there is a greater good on the horizon in this strategic ambiguity
offered by the Court in the BMA case, which will overshadow all the criticisms
formulated above. In other words, the orthodox approach to international pri-
vate law qualification requires neutrality, but perhaps the Court employed
a different paradigm and aimed at different goals, like the promotion of social
welfare rather than internal corporate governance. But if so, it is difficult to
detect. Let us assume for the moment that the real problem behind this case
is not the difficulty in recognizing the normative boundaries between differ-
ent legal disciplines, but the need to prevent actions that would otherwise
undermine the trust between Member States and business partners through
abusive reliance on foreign company law. The approach adopted in the BMA
ruling could be aimed at protecting the expectation of third parties to be pro-
tected by national rules of conduct vis-a-vis the companies that have taken
advantage of the freedom of establishment enshrined in Article 54 TFEU. In
this case, non-contractual obligations not arising directly from ‘the relation-
ship between the members and the company’ should be governed by the law
of a country in which the company normally operates. This law shall define
the standard of behaviour for directors against third parties. But this is not
exactly what the Luxembourg Court said. In BMA, interpreting Article 4(1) of
the Rome II Regulation, that is, the connecting factor of the place where the
damage occurs, the Court held that in such a situation the applicable law is
determined by the place of establishment of the dependent company (BMA,
para. 61) which is in a direct contractual relationship with the creditors.*? By
coincidence, in BMA this happened to be the law of the subsidiary’s place of
operation. However, in cases where the company is incorporated in a jurisdic-
tion other than the one in which it does business, some creditors will have to
bring a claim under a law that is alien to them. By creating a chain of compa-
nies, the place where the direct damage, as defined by the Court, occurs may
be far from the place where the decision-making centre and business opera-
tion is located. In fact, it supports to a large extent existing legal arbitrage
strategies in corporate groups. However, it is hard to say if that was the actual
intention of the Court in the BMA case.

In cases where the harmed party had a claim against the subsidiary’s as-
sets, the classification of the Dutch rule under ex delicto liability is not con-
vincing, as it would be at least as good to classify the liability claim under
company law according to the currently dominating position as regards con-
flicts-of-laws rules in corporate groups. What would be the consequence in
the latter case? It seems that de facto the same result as in BMA would be

42 If the Dutch company had not been in a prior contractual relationship, finding the law
applicable to the liability of the controlling company (or directors) would have required a search
for the place where the direct damage occurred. It is likely that it would have had a direct effect
on the property of a third party, which is a not something unusual when applying Article 4(1) of
Rome II.
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achieved by assuming that, in the case of damage resulting from the misman-
agement of the corporate group, the protective mechanism of the law appli-
cable to a subsidiary would have to be applied. In the case of BMA, this would
be Dutch law deciding under what condition the controlling German company
1s liable for damage. This is quite clear and predictable, as it does not require
the search for any kind of ‘internal’ vs. ‘external world’ considerations.

The Court reached its final conclusion by interpreting the connecting fac-
tor relevant to torts. Thus, the reference to the law of the State in which the
subsidiary is established is based on the place where the damage occurred.
However, the situation may be different where there is no prior financial or
contractual relationship between the company and the injured party. In this
case, the loss may not result from non-payment to creditors, but from dam-
age to other assets or interests located elsewhere than where the company is
registered. Overall, both results suffer from the fact that they either produce
unpredictable results or are unsatisfactory from the point of view of binding
the company to the rules of conduct in the place where it actually operates.
In the latter case, if the place of registration is decisive according to the BMA
ruling, it may suffer from an arbitrary determination of the place of establish-
ment of the company. For example, an action for damages brought by creditors
resident in State B against a decision of the directors of a company operating
in State B will be governed only by the law of State C, where the company is
registered. Neither legal certainty nor the legitimate expectations of the par-
ties concerned are protected by such a solution.

VII. CONCLUSIONS

The ambition at the time to harmonize company law across the EU has
still not come true. After the time of liberalization, the EU Court has been
slowly but steadily expanding surrounding corporate regulation to substitute
corporate law, thereby offsetting the highly deregulated corporate law, as for
instance initial capital requirements. From this perspective, the BMA case
concerns the problem with establishing tortious liability against corporate di-
rectors (or shareholders) in international cases. The question arising in such
a case concerns the extent to which the foreign standard of care might be
applied to corporate officers acting from abroad. One answer would be that
company law creates a shield for corporate directors which is impenetrable to
conflict of laws mechanisms. As duties to the company and to third parties are
strongly interlinked, so they create conflicting obligations, they should be rec-
ognized by one legal system for the sake of clarity and consistency. Addition-
ally, in economic integration areas like the EU, if there is a problem with the
minimum standard for a corporate obligation, this should induce authorities
to expedite work on the harmonizing regulatory mechanisms. This, similar to
product standards, is the best way to enhance trust among Member States.
Meanwhile, the decision in the BMA case brings us closer to the point whereby
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one of the elements of corporate law, in this case the liability of directors to
third parties, will potentially be divided between corporate law and tort law.

The analysis carried out provides answers to the question posed at the
beginning of this contribution. Firstly, neither current EU law as it stands,
nor the rulings of the Luxembourg Court of Justice provide clear criteria that
would allow national authorities to distinguish between corporate and tort
claims when it comes to actions against corporate directors. By simply stating
that the purpose of the claims arising under national law matters, without
explaining what purpose is pursued by company law or tort law in general,
the Court has only changed the subject of the controversy. Moreover, the BMA
ruling increases the potential for legal arbitrage by linking the law applicable
to the claim for damages to the place where the company’s assets are located.
This means that for financial damage scenarios, this place will be equal to the
registered office of a company, a place determined by the sole decision of the
corporate actors, without regard to the interests of third parties.
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